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RESPONSE OF THE STAFF OF 

THE ILLINOIS COMMERCE COMMISSION TO VISCOFAN’S MOTION TO STRIKE 
REBUTTAL TESTIMONY ON REHEARING OF STAFF WITNESS CHRISTOPHER 

BOGGS AND ATTORNEY GENERAL WITNESS SCOTT J. RUBIN 
 

 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with 83 Illinois Administrative Code 200.190 and 

the schedule established by the Administrative Law Judge (“ALJ”), hereby submits this 

Response to Viscofan USA Inc.’s (“Viscofan”) Motion to Strike (“Motion”) Rebuttal 

Testimony on Rehearing of Illinois Commerce Commission Staff Witness Christopher 

Boggs and Attorney General Witness Scott J. Rubin and states as follows: 

I. Procedural History 

On April 5, 2012, the Commission granted Viscofan’s Petition for Rehearing for 

the purpose of allowing Viscofan “to offer its updated analysis into the record and 

allowing other parties to respond to it.” Commission Notice, April 5, 2012, at 1.  On May 

4, 2012, Viscofan filed its Direct Testimony on Rehearing, consisting of the testimony of 

Daniel Schenck and five exhibits.  On May 25, 2012, the AG and Staff filed responsive 

testimony.1  On May 30, 2012, Viscofan filed its motion, arguing in Count 1 that Staff 

                                            
1 The AG titled its testimony “Direct Testimony on Rehearing of the People of the State of Illinois.”  Staff 
titled its testimony “Rebuttal Testimony on Rehearing of the Staff of the Illinois Commerce Commission.” 
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witness Boggs’ testimony does not constitute proper rebuttal testimony because it 

exceeds the scope of the rehearing directive, and could have been offered in Staff’s 

case in chief.2   Motion, pp. 2-3.  On May 31, 2012, the ALJ set forth the dates for 

Responses and Replies to Viscofan’s Motion.  ALJ Notice of Ruling, May 31, 2012, at 1.  

This Response follows. 

II. Argument 

 Viscofan’s Motion is ill-advised.  Viscofan asks the Commission to view its Order 

on Rehearing in an absurdly limited manner.  The Order on Rehearing asks Viscofan to 

file “updated analysis” and “allow other parties to respond to it.”  Order on Rehearing, p. 

1.  Viscofan claims that its witness entered into the record “Viscofan’s updated analysis 

concerning the construction of Viscofan’s own water treatment facilities.  Mr. Schenck 

did not address issues of cost of service, bill impacts to Aqua customers, or rate 

proposals from the original case.”  Motion, p. 2, ¶2.  However, Viscofan’s own Direct 

Testimony on Rehearing goes well beyond its limited reading of the Order on 

Rehearing.  Mr. Schenck did not merely enter analysis into the record.  In fact, he 

commented at length about the events that have occurred since Viscofan’s Application 

for Rehearing, the steps Viscofan has taken towards constructing and owning a water 

supply system, details on its hydrology study, Viscofan’s property and test wells, rights 

of way, development of installation costs and construction timelines, and operating cost 

estimates.  Viscofan Direct Testimony on Rehearing, pp. 2-7.  Viscofan also included 

five exhibits including photographs, construction bids, and cost estimates.  This 

                                            
2 Count 2 attacks the AG’s Direct Testimony on Rehearing, to which Staff does not comment. 
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testimony goes well beyond offering “updated analysis into the record,” as set forth in 

the Notice for Rehearing. 

 Certainly, Staff responded to the information that Viscofan provided in order to 

make a recommendation to the Commission based upon the record evidence.  In a 

Rehearing, the Commission’s role is:  

If, after such rehearing and consideration of all the facts, including those 
arising since the making of the…order, the Commission shall be of the 
opinion that the original…order or any part thereof is in any respect unjust 
or unwarranted, or should be changed, the Commission may rescind, alter 
or amend the same. 
220 ILCS 5/10-113(a). 

 
The Commission will not be able to “rescind, alter, amend” if the only evidence 

entered into the record is Viscofan’s analysis and efforts that it has taken efforts to build 

its own well.  The Commission cannot alter the rates that were put into effect by the 

order simply on Viscofan’s filing of photographs, maps, and costs.  The subject of this 

rehearing is more than just updated analysis, as Viscofan did not provide its testimony 

in a vacuum.  In fact, the Viscofan Petition for Rehearing, which was granted, sought:  

[R]ehearing in this matter for the purpose of reconsidering its decision and 
reducing the increase to the Large General Service Rate class. 

 
Peition for Rehearing, at 5.  

 
Consequently, the subject of what would be the fallout if Viscofan left the Aqua 

system for other ratepayers is surely within the province of this rehearing.  Moreover, 

the testimony that Viscofan seeks to strike, provides Mr. Boggs’ analysis of what the 

impact would be on other Aqua ratepayers should Viscofan leave.  Under Viscofan’s 

theory, the Notice of Rehearing would be reduced to a post-record data request.  There 
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would be no reason to invite Staff and intervenors to respond to a post-record data 

request to which they could have no knowledge.  

Moreover, if Viscofan’s Motion was granted, and the Commission modified its 

Final Order to accommodate Viscofan, an appellate court could conclude that the 

Commission had crossed a thin line and unlawfully engaged in single issue ratemaking.   

See e.g., People ex rel. Madigan v. ICC, 958 NE2d 405, 413 (June 1, 2012 1st Dist) 

citing Business & Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill. 2d 175, 244, 585 N.E.2d 1032, 166 Ill. Dec. 10 (1991) (BPI)(“Single-

issue ratemaking is prohibited because it considers changes in particular portions of a 

utility’s revenue requirement in isolation, which ignores potentially offsetting 

considerations and risks understating or overstating the overall revenue requirement.”).   

Mr. Boggs testified that he calculated bill impacts on other rate payers: 

Using Viscofan witness Stephens’ assumptions in his testimony regarding 
the effect on Aqua’s remaining customers if Viscofan left the water 
system, I reduced the Commission approved revenue requirement by the 
$576,768 in annual non-variable cost contribution that Mr. Stephens 
claims Viscofan currently contributes. (Viscofan Ex. 2.0, p.5-6)  I then 
increased Usage Charges for all other ratepayers in the Consolidated 
Water Division by 5.38% so that the revenue requirement the Commission 
approved in its Final Order of this proceeding could be recovered at test 
year consumption levels. This resulted in an 0.002% increase in Customer 
Charges for all meter sizes.   
 
Staff Ex. 14.0, p. 5. 

Mr. Boggs did not consider Viscofan’s threatened departure in isolation.  Mr. 

Boggs considered how the Commission could retain the revenue requirement it 

approved in its previous Final Order in this proceeding, if the Commission were to adopt 

Viscofan’s position.  The Appellate Court recently explained why changes need to be 

considered in the aggregate: 
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The amount a utility is permitted to recover from its customers in the rates 
it charges is determined by its revenue requirement.  A company’s 
revenue requirement is the sum of a company’s operating costs and the 
rate of return on its invested capital.  Therefore, ratemaking considers 
costs and earnings in the aggregate because potential changes in one or 
more items might be offset by changes in other items. 
 
People ex rel. Madigan v. ICC, 958 NE2d 405, at 413.  
 

Viscofan did not testify on the impact that its requested relief would have on the revenue 

requirement and the other customers.  Consequently, Viscofan, in seeking to strike Mr. 

Boggs testimony, is encouraging the Commission to walk a dangerous line by 

considering an increase to the Large General Service Rate class in isolation.  On the 

other hand, Mr. Boggs testimony on rehearing should allay any Commission concerns 

of inadvertently violating the rule against single issue ratemaking. 

In sum, Viscofan’s theory, as reflected in its Motion, beyond being an absurd 

interpretation of the Commission’s Order on Rehearing, would also presumably 

undermine its own requested relief.  To be frank, Viscofan seeks to have other Aqua 

water customers subsidize its water purchases to leverage its economic advantages to 

obtain favorable rates.  However, by seeking to strike from the record Mr. Boggs’ 

testimony, Viscofan puts the Commission into a position where granting its requested 

relief would endanger it of violating the rule against single issue ratemaking.   

Finally, Viscofan argues that Staff’s filing should have been proffered in its case 

in chief. Technically, this is Staff’s first opportunity to respond to Viscofan’s testimony.  

Viscofan cites two cases to support its contention that Staff’s testimony goes beyond 

proper rebuttal.  Ross v. Danter is about surrebuttal testimony.  The trial judge in that 

case denied the defendant’s request for surrebuttal testimony because there had 

already been an opportunity for the Defendant to respond in rebuttal. Ross v. Danter, 
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102 Ill. App. 2d 354, 367 (3rd Dist. 1968).  That is simply not the case here – as stated 

above, this is Staff’s first opportunity to respond to Viscofan’s filing. 

The Mendez case does state that rebuttal is used to explain, repel, contradict or 

disprove evidence of the defendant.  People ex. Rel. Mendez v. Villa, 260 Ill. App. 3d 

866, 870 (Ill. 1994).  Here, Viscofan isn’t the defendant – they are the petitioner, and 

have the burden of proof in this rehearing phase of the docket.  Staff’s additional 

testimony does not contradict the holding in this case because it is explaining what 

Viscofan’s testimony means or should mean to the Commission. Further, Mendez finds 

that it is an abuse of the ALJ’s discretion to admit it only where the testimony’s value is 

“collateral to the action. “ As described in Mendez, “collateral to the action” means it has 

no relevance to the action as defined by the pleadings.  Id.  That is also not the case 

here because, as repeatedly stated, Staff witness Boggs’ testimony is very important to 

the Commission in its determination whether the Order should be modified in any 

fashion.       

III. Conclusion 

WHEREFORE, for all the reasons set forth above, Viscofan’s Motion should be 

denied. 

 
 
 
 
       Respectfully submitted, 
 
 
 
       ___________________________ 
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