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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

_____________________________________________________________________ 
Illinois Commerce Commission    ) 
On its Own Motion      ) 
       ) 
Audit of Just Energy Illinois Corp.   ) Docket No. 10-0398 
d/b/a Just Energy d/b/a     ) 
U.S. Energy Savings Corp.    ) 
 
 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION RESPONSE TO JUST ENERGY 
ILLINOIS CORP.’S VERIFIED MOTION TO MAINTAIN CONFIDENTIAL TREATMENT OF 

CONFIDENTIAL PORTIONS OF THE JANUARY 4, 2012 AUDIT REPORT  

____________________________________________________________________ 

 

NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.520, file this 

Response (“Response”) to the Verified Motion to Maintain Confidential Treatment of 

Confidential Portions of the January 4, 2012 Audit Report (“JE Motion”) filed by Just 

Energy Illinois Corp. d/b/a Just Energy d/b/a U.S. Energy Savings Corp. (hereinafter, 

“Just Energy” or the “Company”). 

I. Introduction 

On June 23, 2010, the Illinois Commerce Commission (the “Commission”) issued 

an Initiating Order (the “Initiating Order”) establishing this docket, setting forth 

procedures for the conduct of the Audit required by the Commission’s Order in Docket 

08-0175 (the “08-0175 Order”) and for the Company’s response to the Audit (the 
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“Initiating Order and the 08-0175 Order are sometimes collectively referred to as the 

“Commission Orders”).  On January 2, 2012, pursuant to the 08-0175 Order, Northstar 

Consulting Group filed a Compliance Audit and Management Assessment of the 

Business and Sales Practices of Just Energy (the “Audit Report”) in this Docket 10-

0398.1    

On February 2, 2012, the Citizens Utility Board (“CUB”) filed its Motion for 

Protective Order and Access to Unredacted Audit Report seeking:  (i) entry of a 

protective order to govern the treatment of allegedly confidential information cited in the 

Audit Report, filed on e-Docket on January 3, 2012; and (ii) if such relief is granted, the 

individuals who sign and agree to abide by the terms of such Protective Order should be 

provided the unredacted Audit Report.  CUB also requested that the Commission enter 

the same protective order in this proceeding that was entered in the complaint docket 

that was the genesis of the Just Energy Compliance/Management Audit Report, Docket 

No. 08-0175, Citizens Utility Board and AARP vs. Illinois Energy Savings Corp. d/b/a 

U.S. Energy Savings Corp., ICC Docket No. 08-0175 (“CUB Complaint”).  

                                                            
1 Staff wishes to clarify certain procedural points made by Just Energy in the JE Motion. Just Energy claims that “as a 
result of discussions with Staff and NorthStar, Just Energy made some modifications to its confidential designations.” 
JE Motion, p. 2.  While it is accurate for the Company to suggest that Staff raised concerns regarding the number and 
content of confidential designations made by Just Energy to the Audit and that in response to these concerns, Just 
Energy removed some confidential designations, Just Energy implies that it satisfied Staff’s concerns regarding the 
Company’s remaining confidential designations.  This is not accurate.  Staff was not satisfied with Just Energy’s 
remaining confidential designations nor was Staff satisfied with the Company’s rationale for designating confidentiality 
and requested specific explanations as to the nexus between each designation and the concern over competitive 
harm, rejecting outright the Company’s general assertions and identification of broad categories of potentially 
confidential information.  Moreover, the Company cannot infer from the fact that Staff permitted the redacted Audit 
Report to be filed pursuant to the Commission’s Order that Staff agreed with the redactions.  As Staff made clear to 
the Company at the time, Staff is bound by Section 5-108 of the Public Utilities Act to keep confidential any material 
designated as confidential unless and until the Commission or a court of law examines such designations and rejects 
them. (220 ILCS 5/5-108)  Furthermore, Staff notes that the Initiating Order required the Audit to be filed within five 
days after Just Energy reviewed the Audit and made its confidential designations so it was not practical to object to 
confidential designations prior to filing particularly when the more appropriate forum was this docket where all parties 
could participate through either the informal or formal process established in a confidentiality agreement or protective 
order.  Staff urged the Company to reconsider the vast majority of its confidential designations, as it interprets the 
Commission’s Order authorizing the audit itself to be publicly available.  Initiating Order, p. 3, emphasis added. 
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On February 22, 2012, Staff filed its Response to CUB’s Motion for Protective 

Order and Just Energy’s Compliance Filing and Draft Proposed Order And Motion for 

Leave to Respond To Just Energy’s Compliance Filing (“Staff Reply”). 

On February 22, 2012, Judge Sainsot, the Administrative Law Judge in this 

proceeding (“ALJ”), issued the Administrative Law Judge’s Ruling (the “ALJ Ruling”) on 

CUB’s Motion by granting CUB’s Motion and ruling that the parties in this proceeding 

were subject to the Protective Order attached to the ALJ Ruling (the “Protective Order”).  

Just Energy filed a Petition for Interlocutory Review on March 14, 2012 in response to 

the ALJ Ruling and on April 4, 2012, the Commission denied Just Energy’s Petition.   

 On April 7, 2012, the Company provided CUB with the unredacted version of the 

Audit Report.  On May 1, 2012, pursuant to the Protective Order, CUB served to Just 

Energy and Staff, a letter notifying Just Energy that CUB objected to many confidential 

designations in the Audit Report (a copy of CUB’s letter is attached hereto as 

Attachment A and is hereinafter referred to as “CUB’s May 1 Letter”).  The Protective 

Order requires that any party objecting to a confidential designation (“Challenging 

Party”) must first notify the “Producing Party” (in this case, Just Energy) of its objections 

and attempt to negotiate a resolution in good faith with the Producing Party.  Protective 

Order, ¶6.  If no agreement can be reached, the Producing Party must file a Motion 

within 7 business days of the challenge.  Id.  Just Energy filed the JE Motion on May 10, 

2012, and Staff now responds. 2    

 

                                                            
2 Despite Just Energy’s claim otherwise set forth in the JE Motion, there does not appear to have been any 
discussion or negotiation that took place after CUB’s letter was sent to the parties, apparently due to scheduling 
constraints.  JE Motion, p. 4, fn 2. 
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II. Staff Response 

 CUB’s May 1 Letter objects to the designation of information in the Audit Report 

as confidential for two main reasons.  According to CUB:  (i) either the redacted 

language does “not meet the definition of ‘confidential’ in the Protective Order, which 

requires the threat of ‘competitive harm,’ or (ii) is material “determined by the 

Commission in Docket No. 08-0175….. to be non-confidential.”  CUB’s May 1 Letter, 

p.1.  CUB’s May 1 Letter also includes a table that indicates by cite certain redacted 

language in the Audit Report that CUB is challenging, along with the corresponding 

reason for each challenge.  In this table, CUB makes specific claims that the cited 

redacted language is either: (i) “readily observable in the market;” (ii) discussed 

publically on (A) Just Energy’s website, (B) in the  08-0175 Order or transcripts in 

Docket 08-0175, or (C) in the AG/ US Energy Consent Decree; or (iii) is not likely to 

cause competitive harm.   

 As a general matter, Staff believes that it is in the public interest for the Audit 

Report to be as public as possible.  The Commission ordered the Audit Report to be 

filed publicly on e-docket for good reason (“The final Audit report shall be made publicly 

available on e-Docket under the docket number of the instant Order.” Initiating Order, p. 

3.).    The Audit Report provides useful information to alternative gas and electric 

suppliers regarding best practices as well as to consumers regarding the industry 

generally and Just Energy in particular.  That said, Staff agrees with Just Energy that 

information that is truly confidential and likely to cause competitive harm to Just Energy 

or the competitive market should be protected.   
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 Staff has reviewed the objections raised by CUB and agrees that more 

information must be provided by the Company to justify their confidential designations.  

Staff shares CUB’s concern that Just Energy has marked confidential certain 

information which is already in the public domain.  Indeed, in Staff’s view, much of the 

designated confidential information is in reality little more than common sense or 

ordinary business practice.  Staff also believes, however, that if Just Energy 

wholeheartedly undertook its duty to provide justifications for its designations, Staff 

might well be persuaded that certain confidential designations were indeed appropriate.  

Staff however believes that Just Energy has failed to provide specific support for 

confidential status, as law and the Protective Order require.  

 The Company claims that CUB’s May 1 Letter contains “statements, descriptions, 

numbers, statistics, charts, and related items that plainly contain trade secrets and 

similar confidential information and that are competitively sensitive and proprietary to 

Just Energy.”  JE Motion, pp. 2-3.  Just Energy also claims that disseminating this 

information would undermine its corporate policies and actions, as well as have a 

chilling effect on companies that may be audited in the future. Id.  As Staff will indicate 

in this Response, Just Energy’s claims are never supported in its Motion with any 

specific analysis or rationale.  Just Energy appears to be satisfied relying upon 

assertions and improper citations to the law of trade secrets without attempting to 

establish with any specificity whether the statutory definitions or case law apply to its 

confidential designations.  In other words, Just Energy fails to show how the specific 

circumstances or facts behind these confidential designations fit the law the Company 

has cited.   
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 For example, Just Energy provides a general assessment about the harm to 

competitive markets if confidential information is disclosed: 

Just Energy and other AGSs doing business in Illinois participate in the 
competitive markets that the Commission supports. Suppliers are 
constantly looking for business information about their competitors that 
can be used to advance their position in the markets; as a result, it is 
industry practice to closely guard all confidential information. Requiring 
public disclosure of information that is confidential and proprietary to Just 
Energy would be highly prejudicial to Just Energy, and would be 
detrimental to the ability of Just Energy to compete to provide the best 
products for consumers in the Illinois market.  
 
JE Motion, p. 10. 
 
From a general standpoint, this is accurate, but Just Energy fails to indicate why 

the information it designated as confidential is indeed confidential and why disclosure of 

it would be prejudicial to Just Energy with any specificity at all.   

Other than citing to the procedural filing requirements of the Protective Order, 

Just Energy also fails to cite to any substantive obligations of the Company under the 

Protective Order.  This is a serious failing as, pursuant to the ALJ’s Ruling of February 

22, 2012, the Protective Order controls in this instance.  Section 4 of the Protective 

Order defines the terms “Confidential” and “Confidential Information” as: 

…non-public information maintained by a party in confidence in the 
ordinary course of business, to the extent that it contains trade secrets, 
commercial information, proprietary information, or financial information 
where disclosure of such information may cause competitive harm.  It also 
includes such other categories of documents and information as are 
recognized as confidential under applicable law or by order of the 
Administrative Law Judges or the Commission in this Docket.  Nothing 
shall be considered confidential if it has been publicly disclosed previously 
or lawfully received from other sources. 
 
Protective Order, p. 3.  
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In order to justify confidentiality, four requirements must be satisfied.  As 

discussed in detail below, the information must not be public (neither previously 

disclosed nor received from another source).  The party seeking confidentiality must 

maintain the secrecy of such information in its ordinary course of business.  The 

information must be trade secrets, commercial information, proprietary information, 

financial information or other categories of information and documents recognized as 

confidential under applicable law or order of the ALJ or Commission in this docket.  And 

finally, the disclosure of such information must possibly cause competitive harm.   

Just Energy asserts both that the information designated as confidential is not 

public and that the Company has maintained the information in confidence in its 

ordinary course of business.  Staff notes that although Just Energy does identify 

procedures in place which are designed to keep some information confidential (JE 

Motion, p. 9), it does not attempt to indicate if such procedures have achieved the 

purpose for which they were designed.  Rather than support its confidential 

designations with specificity, the Company instead chooses to merely argue that CUB 

got its objections wrong.  See Attachment A to Just Energy’s Motion. 

In response to CUB’s objections that much of this information has been 

previously disclosed either in the Commission’s Docket 08-0175, the Consent Decree, 

the Company’s website or in the ordinary course of business, the Company responds 

that this information is not public or, in a particularly opaque section of its Motion, that 

the Company has changed many of its processes, strategies, and policies that related 

to information previously disclosed in the evidentiary record of Docket 08-0175.  JE 

Motion, p. 5.  While Staff acknowledges that certain categories of information previously 
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public may become confidential if subjected to sufficient change, as the Company 

suggests, the Company again fails to provide any support that such new processes, 

strategies and policies are actually confidential.   

Just Energy also argues that CUB’s objection to information designated 

confidential that is “readily observable in the market” is unclear. JE Motion, p. 5.  As 

CUB specifically pointed out in its notice of objection, CUB relied on this language 

because it was used by the ALJ in Docket 08-0175 to determine that contractor training 

materials were not confidential.  CUB’s May 1 Letter, p. 1. See Administrative Law 

Judge’s Ruling of January 6, 2009. Just Energy then questions whether CUB is 

suggesting that the confidentially designated information is “readily observable” to other 

market participants and then asserts that if so, Just Energy challenges that notion. JE 

Motion, p. 5.  Neither CUB nor the ALJ in its ruling of January 6, 2009 suggested that 

the language “readily observable” was limited to market participants.  Indeed, CUB is 

essentially challenging the confidential designation by indicating that the information is 

available publicly.  Whether the disclosure has been to market participants or to 

potential customers or to website viewers is irrelevant.  Once the information is out in 

the public, it is not properly designated as confidential.  Just Energy is creating a straw 

man that it can knock down.  Moreover, Just Energy does not even sufficiently tackle 

that straw man.  It is not enough to assert, as the Company does, that it challenges 

CUB’s notion and that it is not verified or explained by CUB. Id.  

In Staff’s view, the Company has not persuasively defeated CUB’s objections.  

But more importantly, the Company has, by rebutting CUB’s objections without 

supporting its designations, chosen the wrong path to maintain its desired 
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confidentiality.  The Protective Order is very clear that the Company must support its 

designations in order to maintain its designations in response to a challenge. Protective 

Order, p. 4.  Indeed, the Protective Order required Just Energy to file a motion to 

maintain its confidential designations and to provide with specificity its support for such 

confidential designations (“The motion shall provide with specificity, for each document 

and/or portion of document under challenge, the basis for seeking confidential 

treatment.” Id.)   

Furthermore, in raising its objections, CUB is not required by the Protective Order 

to verify any of its objections or even to set forth its reasons to support the challenge at 

this stage.  (“The notice of objection shall identify the documents and/or portions thereof 

that are the subject of the challenge but need not set forth reasons to support the 

challenge at that point.” Id.)  Thus, the Company’s reliance on attacks to the CUB 

objections is not appropriate at this stage.  It is the Company’s burden to support its 

own confidential designations   

 Just Energy merely asserts that the information it redacted is confidential or 

“…quintessential trade secret, proprietary information that is competitively sensitive….”  

JE Motion, p. 4.  Essentially, Just Energy asks the Administrative Law Judge, Staff, 

CUB, and the Commission to agree that the information designated as confidential is 

confidential solely because Just Energy says it is.  This never has been and never will 

be the standard for confidential treatment at this Commission or under Illinois law.   

 To earn confidential treatment as a trade secret, the designated information must 

satisfy certain requirements.  The Illinois Trade Secrets Act affords protection to 

information that: 
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(1) is sufficiently secret to derive economic value, actual or potential, from not 
being generally known to other persons who can obtain economic value 
from its disclosure or use; and 
 

(2) is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy or confidentiality. 
 
765 ILCS 1065/2(d). 
 

In applying these statutory prongs, Illinois courts have routinely held that “[w]here 

information can be readily duplicated without considerable time, effort, or expense, it is 

not a ‘trade secret’ under the Trade Secrets Act.” Sys. Dev. Services, Inc. v. Haarmann, 

389 Ill. App. 3d 561, 572, (2009) (quoting Stenstrom Petroleum Services Group, Inc. v. 

Mesch, 375 Ill. App. 3d 1077, 1091, (2007)).  Information will also not be afforded trade 

secret protection if it may be readily ascertainable by other means. Id., at 579 (noting 

that the plaintiff could not, by implementing security measures, bestow trade secret 

status to information that is already commonly known in the industry, is readily 

ascertainable, or is in the nature of the personal skills and abilities of employees 

developed during the course of their employment). 

Further, statutory protection afforded to trade secrets reflects a balancing of 

conflicting social and economic interests.  Delta Med. Sys. v. Mid-Am. Med. Sys., Inc., 

331 Ill. App. 3d 777, 791 (2002).  Thus, the Commission’s stated desire to have the 

Audit Report “publicly available” and the public interest in such an audit are relevant 

considerations that must be balanced against the economic need for confidentiality.  

Illinois courts will consider several factors to determine whether information constitutes 

a trade secret, including:  

(1) The extent to which the information is known outside the business; (2) 
The extent to which it is known by others involved in the business; (3) The 
extent that measures have been taken to guard the secrecy of the 
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information; (4) The value of the information to the party and his 
competitors; (5) The amount of money or effort expended by the party in 
developing the information; and (6) The ease or difficulty with which the 
information at question could be obtained or duplicated by others.  
 
Sw. Whey, Inc. v. Nutrition 101, Inc., 117 F. Supp. 2d 770, 776 (C.D. Ill. 
2000) (quoting Colson Co. v. Wittel, 210 Ill.App.3d 1030 (4th Dist.1991). 

Just Energy fails to provide any analysis that those requirements have been satisfied.  

Clearly, anything that CUB notes is “readily observable” is information that has been 

widely disseminated by Just Energy through its own sales practices.  Just Energy has 

not discussed how any of these factors relate to the information it redacts as 

confidential.  Without these explanations, the Commission should not protect its 

information. 

The Company in its Motion states that under some circumstances, the term 

“trade secret” has been interpreted broadly. (JE Motion, pp. 10-11 “…Courts interpret 

the term broadly and apply trade secret protection in appropriate circumstances even 

when a document ‘does not contain trade secrets in the conventional sense. . ..’ “(citing 

BlueStar Energy Servs. v. Ill. Commerce Comm’n, 374 Ill. App. 3d 990, 995 (1st Dist. 

2007)).  Just Energy fails, however, to identify the circumstances such courts found 

supportive of confidential treatment or to provide any analysis of the circumstances of 

this case to the previous case law it references.   

Moreover, Just Energy’s reliance on the BlueStar case is misplaced.  In BlueStar, 

the Appellate Court affirmed the Circuit Court and the Commission’s decision not to 

release competitive information related to an affiliate agreement to a third party electric 

supplier.  BlueStar, 374 Ill. App. 3d at The Commission had already made a promise of 

confidentiality to the utility and its affiliate.  Furthermore, the Circuit Court reviewed the 

documents in camera and determined the information sought constituted trade secrets.  
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Id., at 995.  However, in this case, the Commission has never considered Just Energy’s 

confidential designations.  That is the purpose of this Response to the JE Motion and 

further pleadings.  Only now will the Commission have the opportunity to review Just 

Energy’s confidential designations. 

The Company also indicates that, again, depending on the circumstances, courts 

afford confidential treatment in a broad range of categories.  (See, JE Motion, p. 11 

“Thus, depending on the circumstances, Courts afford confidential protection under 

Illinois in a broad range of categories”[citing generally a state survey of law, Brian M. 

Malsberger, Trade Secrets, A State-by-State Survey, vol. 1 at 681 (“Illinois”) (4th ed. 

2011).)]  Just Energy fails again, however, to identify the circumstances under which 

Courts afforded confidential treatment with respect to such broad categories and what 

categories were implicated in such case law, or even if and why such categories were 

significant.  It is not enough for the Company to identify the designated information as 

falling under certain categories of information that some courts, in certain 

circumstances, have found to be “trade secrets” without analogizing to the rationale 

those courts used in those specific circumstances. 

As discussed above, the Company has the burden here, not Staff nor CUB.  If 

Just Energy wants its redacted information to retain its confidential designation then the 

Company must explain why it deserved that designation in the first place.  This 

information is solely within the Company’s purview and control and therefore it is 

completely appropriate that the Protective Order places the burden on the Producing 

Party (i.e., Just Energy) to justify its designations after receipt of an objection from a 
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Challenging Party and a failure to resolve the issues after a good faith attempt to 

negotiate a satisfactory resolution.  Protective Order, p. 4.  

Consequently, unless the Commission or the ALJ desires to give the Company 

an additional opportunity to provide the support for its designations (support that it was 

required to provide in the JE Motion pursuant to the Protective Order), the evidence in 

the record is wholly insufficient to support Just Energy’s assertions and the confidential 

protection must be removed.  While the Company indicates in its Motion in a footnote 

that in light of the number of challenges and CUB’s summary presentation of its 

objections, it has not presented a comprehensive rebuttal of each challenge but would 

be pleased to answer any specific questions the Commission might have about any 

particular item designated as confidential (see, JE Motion, p. 5, fn 3), the Protective 

Order requires the Company to put forward its case for confidentiality, not a rebuttal of a 

challenging party’s objections.  The Company completely misunderstands its duty here.  

Furthermore, Staff posits for the ALJ’s consideration that Just Energy’s failure to 

provide any cognizable support or rationale for its confidential designations raises the 

possibility that those designations were not entered into in good faith.  The Protective 

Order requires a good faith analysis be conducted prior to making any confidential 

designation.  Specifically, the Protective Order provides in order to designate 

information as confidential, the “Producing Party (i.e., Just Energy) must “believe in 

good faith that a specific document, group of documents, or category of documents [or 

oral information] that it will produce contain information that is entitled to protection as 

confidential under the law.” Protective Order, pp. 1-2.   
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Finally, Just Energy states that it “did not control the content of the information 

that the Auditor chose to include in the draft Audit Report” and: 

much of the information included in the Audit Report ranges from 
marginally tangential to wholly irrelevant to the defined purpose of the 
Audit under the Commission’s Orders in this proceeding.  Further, the 
Audit Report was written in a manner that includes significant repetition of 
information, sometimes in identical presentation in multiple places and 
sometimes with slight variation in multiple places -- a presentation style 
that was not necessarily appropriate or the most efficient form of 
communicating the Auditor’s analysis. 
 
JE Motion, p. 3.   
 
Staff finds this argument peculiar and not compelling.  First of all, of course Just 

Energy did not control the content included in the Audit Report.  That would thwart the 

entire purpose of a Commission-ordered independent audit.  Secondly, Just Energy’s 

editorial critiques lend no weight to its argument.  Whether the Audit Report is repetitive 

is not relevant to the question of whether the Audit Report contains protected 

information.  

III. Conclusion 

 Staff respectfully requests the Commission deny the JE Motion or, in the 

alternative, to provide the Company with an additional opportunity to support its 

confidential designations in accordance with the Protective Order. 

     Respectfully submitted,  
 
     /s/____________________  

June 1, 2012     Jessica L. Cardoni 
      Nora A. Naughton 
      Counsel for the Staff of the  
      Illinois Commerce Commission  
      Office of General Counsel 
      160 N. LaSalle, Ste. C-800 
      Chicago, IL 60601 
      312-793-2877 


