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ORDER 

By the Commission: 
I. INTRODUCTION / STATEMENT OF THE CASE 

A. Procedural History 
On November 8, 2011, Commonwealth Edison Company (“ComEd”) filed its 

performance-based formula rate tariff, Rate DSPP – Delivery Service Pricing and 
Performance (“Rate DSPP”) under Section 16-108.5 of the Public Utilities Act, (‘the 
Act”) which the Illinois Commerce Commission suspended on the same day. The 
Commission issued a re-suspension order on April 4, 2012.  Statutorily, this docket 
must conclude by May 31, 2012.  (220 ILCS 5/16-108.5(C)(4)(I)(6)).  

The following ComEd witnesses testified in this case: Dr. Ross Hemphill, Kathryn 
Houtsma, Scott Vogt, Martin Fruehe, Michelle Blaise, Ronald Donovan, Michael Borne, 
PE, John Hengtgen, Sharon Kelly, PE, Charles Tenorio and William Graf. 

The following Staff witnesses testified in this case: Theresa Ebrey, Steven 
Knepler, Daniel Kahle, Mike Ostrander, Richard Bridal, Scott Tolsdorff, Rochelle Phipps, 
Yassir Rashid, Peter Lazare, Phillip Rukosuev, Greg Rockrohr, and Sheena Kight-
Garlisch. 

In addition to ComEd, the following parties have submitted testimony in this case: 
the Citizens Utility Board (“CUB”), the Illinois Industrial Energy Consumers (“IIEC”), the 
Peoples of the State of Illinois (“AG”) and AARP (“AG/AARP”), the Chicago Transit 
Authority (“CTA”) and the Northeast Illinois Regional Commuter Railroad Corporation 
d/b/a Metra, the United Stated Department of Energy, (“DOE”) the Commercial Group, 
and Local Union No. 15, International Brotherhood of Electrical Workers (“IBEW”). 

During the course of the proceeding, Staff and other parties proposed various 
adjustments and changes to the Company’s proposed revenue requirement.  ComEd 
accepted some of these adjustments and changes. 

Evidentiary hearings convened in this docket at the Commission’s Chicago Office 
before duly authorized Administrative Law Judges ("ALJs”) on March 7-9 and 12-13, 
2012.  The parties filed and served Initial Briefs on March 27, 2012.  Reply Briefs were 
filed and served on April 10, 2012.  Briefs on Exception were filed and served on May 9, 
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2012.  The parties waived their right to file Reply Briefs on Exception.  On May 9, 2012, 
ComEd requested Oral Argument pursuant to Section 9-201 of the Act.  The 
Commission heard Oral Argument on May 22, 2012. 

B. The Legal Framework and Standards 
This is the first rate proceeding under the new ratemaking framework established 

by Section 16-108.5 of the Public Utilities Act (the “Act”), 220 ILCS 5/16-108.5.  Section 
16-108.5 was added to the Act by Public Act 97 0616 and as modified by Public Act 97 
0646. 

In this proceeding, the Commission’s task is to: (1) establish the formula for 
recovery of ComEd’s delivery services costs, to be set forth in ComEd’s proposed tariff 
as modified by the rulings in this Order; and (2) determine the initial delivery services 
rates thereunder.   

Section 16-108.5(c) requires:   
[A] performance-based formula rate approved by the Commission, which 
shall specify the cost components that form the basis of the rate charged 
to customers with sufficient specificity to operate in a standardized manner 
and be updated annually with transparent information that reflects the 
utility's actual costs to be recovered during the applicable rate year, which 
is the period beginning with the first billing day of January and extending 
through the last billing day of the following December.   

(220 ILCS 5/16-108.5).  
Section 16-108.5(c) further provides, in part, that: 

The performance based formula rate approved by the Commission 
shall do the following: 

(1) Provide for the recovery of the utility's actual costs of delivery 
services that are prudently incurred and reasonable in amount consistent 
with Commission practice and law. The sole fact that a cost differs from 
that incurred in a prior calendar year or that an investment is different from 
that made in a prior calendar year shall not imply the imprudence or 
unreasonableness of that cost or investment. 

(2) Reflect the utility's actual capital structure for the applicable 
calendar year, excluding goodwill, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law. 

(3) Include a cost of equity, which shall be calculated as the sum of 
the following: **** 

(4) Permit and set forth protocols, subject to a determination of 
prudence and reasonableness consistent with Commission practice and 
law, for the following: 

(A) recovery of incentive compensation expense that is 
based on the achievement of operational metrics, including metrics 
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related to budget controls, outage duration and frequency, safety, 
customer service, efficiency and productivity, and environmental 
compliance. Incentive compensation expense that is based on net 
income or an affiliate's earnings per share shall not be recoverable 
under the performance-based formula rate; 

(B) recovery of pension and other post-employment benefits 
expense, provided that such costs are supported by an actuarial 
study; 

(C) recovery of severance costs, provided that if the amount 
is over $3,700,000 for a participating utility that is a combination 
utility or $10,000,000 for a participating utility that serves more than 
3 million retail customers, then the full amount shall be amortized 
consistent with subparagraph (F) of this paragraph (4); 

(D) investment return on pension assets net of deferred tax 
benefits equal to the utility's long-term debt cost of capital as of the 
end of the applicable calendar year; 

(E) recovery of the expenses related to the Commission 
proceeding under this subsection (c) to approve this performance-
based formula rate and initial rates or to subsequent proceedings 
related to the formula, provided that the recovery shall be amortized 
over a 3-year period; recovery of expenses related to the annual 
Commission proceedings under subsection (d) of this Section to 
review the inputs to the performance-based formula rate shall be 
expensed and recovered through the performance-based formula 
rate; 

(F) amortization over a 5-year period of the full amount of 
each charge or credit that exceeds $3,700,000 for a participating 
utility that is a combination utility or $10,000,000 for a participating 
utility that serves more than 3 million retail customers in the 
applicable calendar year and that relates to a workforce reduction 
program's severance costs, changes in accounting rules, changes 
in law, compliance with any Commission-initiated audit, or a single 
storm or other similar expense, provided that any unamortized 
balance shall be reflected in rate base.  **** 

(G) recovery of existing regulatory assets over the periods 
previously authorized by the Commission; 

(H) historical weather normalized billing determinants; and 
(I) allocation methods for common costs. 

(5) ****  [Detailed earnings collar provision relating to the utility’s 
earned rate of return on common equity for the rate year.] 
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(6) Provide for an annual reconciliation, with interest as described 
in subsection (d) of this Section, of the revenue requirement reflected in 
rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year been 
available at the filing date. 

The utility shall file, together with its tariff, final data based on its 
most recently filed FERC Form 1, plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed, that shall populate the 
performance-based formula rate and set the initial delivery services rates 
under the formula.  . . . . Nothing in this Section is intended to allow costs 
that are not otherwise recoverable to be recoverable by virtue of inclusion 
in FERC Form 1. 

(220 ILCS 5/16 108.5(c)). 
Section 16 108.5(c) further directs, in part, that: “The performance-based formula 

rate shall be implemented through a tariff filed with the Commission consistent with the 
provisions of this subsection (c) that shall be applicable to all delivery services 
customers.  The Commission shall initiate and conduct an investigation of the tariff in a 
manner consistent with the provisions of this [Section 16 108.5](c) and the provisions of 
Article IX of this Act to the extent they do not conflict with this [Section 16 108.5](c).”  
(220 ILCS 5/16 108.5(c)). 

Section 16 108.5(c)(6) additionally provides, in part that: “Such review shall be 
based on the same evidentiary standards, including, but not limited to, those concerning 
the prudence and reasonableness of the costs incurred by the utility, the Commission 
applies in a hearing to review a filing for a general increase in rates under Article IX of 
this Act.”  (220 ILCs 5/16-108.5(c)(6)).   

Generally, this docket sets rates that will be adjusted annually pursuant to 
Section 16-108.5 based upon a beginning 2010 year-end balance through a 2011 year-
end balance.  (220 ILCS 5/16-108.5(c)(6)).  In a subsequent proceeding, ComEd’s 2011 
prudently-incurred expenditures, etc. will be reconciled.  (Id.; 220 ILCS 5/16-
108.5(d)(1)). 
II. OVERALL REVENUE REQUIREMENT 

ComEd’s articulated overall Illinois jurisdictional revenue requirement is 
$2,024,932,000 reflecting corrections and Staff and Intervenor adjustments with which 
ComEd agreed or was willing to accept.  (ComEd Initial Brief at 10).   
III. RATE BASE 

A. Overview 
ComEd’s articulated final revised rate base is $6,600,997,000.  (ComEd Initial 

Brief at 10). 
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B. Potentially Uncontested Issues  

1. Plant-in-Service 
a) 2010 Distribution Plant 

Staff and the Intervenors did not propose any adjustments to ComEd’s 2010 
Distribution Plant, other than the derivative impacts on plant of their proposed 
adjustments to restricted stock, incentive compensation, and perquisites and awards, 
which are discussed in Sections V.C.1.b, c, and d.  The Commission approves ComEd’s 
2010 Distribution Plant, as is modified herein in Sections VC1b, c, and d.   

b) 2010 General and Intangible Plant, Other than 
Functionalization (See, III.C.2.b) 

Although ComEd did not state what the actual amount of its 2010 General and 
Intangible Plant (other than functionalization) is in its Initial Post-trial Brief, that amount 
is stated on ComEd Ex. 22.1, Sch. FR B-1, line 15.  It is $1,309,203,000.  The 
Commission approves this component of rate base.   

2. Accumulated Deferred Income Taxes 
a) SERP (See also V.b.8) 

AG/AARP and CUB propose that, because ComEd’s Supplemental Executive 
Retirement Plan (“SERP”) is included in the calculation of the return on its Pension 
Asset, the accumulated deferred income taxes (“ADIT”) associated with the SERP 
should be incorporated in that calculation, rather than in the rate base calculation.  
ComEd accepts this proposal.  (ComEd Initial Brief at 12).  This matter, therefore, is no 
longer at issue. (ComEd Ex. 22.1 Sch. FR B-1, line 38; Sch. FR C 1, line 21; Sch. FR C-
3, line 2, and App. 4).  The final adjustment in this regard is to remove from ADIT the 
SERP-associated debit balance of $5,067,000.  (ComEd. Ex. 13.2 at 2, Column (G) 
1.43).  ComEd states this in its Initial Brief.  This adjustment is reasonable and it is 
approved.   

b) 401(k) Matching 
AG/AARP proposed that the ADIT balance that is associated with ComEd’s 

401(k) matching should be included in rate base.  The final adjustment is $1,847,000.  
ComEd accepts this proposal.  (ComEd Initial Brief at 12; ComEd Ex. 22.1, Sch. FR B-
1, lines 38, 42).  It is therefore no longer at issue.  ComEd is again reminded to supply 
all relevant information in its briefs, which includes the dollar amount of this adjustment.  
This adjustment is reasonable and it is approved.   

3. Materials & Supplies Inventories 
ComEd’s materials and supplies inventory in rate base is uncontested.  (ComEd 

Initial Brief at 12).  The Commission approves this component of rate base. 
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4. Regulatory Assets & Liabilities 

a) Regulatory Assets 
ComEd’s rate base regulatory assets are uncontested.  (ComEd Initial Brief at 

12).  The Commission approves this component of rate base.   
b) Asset Retirement Obligation 

ComEd’s subtraction of asset retirement obligations from rate base is 
uncontested.  (Id.). The Commission approves this component of rate base.   

c) Deferred Credits 
ComEd subtracts certain deferred credits from rate base.  The sole proposed 

adjustment was that of the AG/AARP relating to ComEd’s leasing of its fiber optic 
equipment.  ComEd states that the AG/AARP was correct that there should be an 
additional deferred credit related to this item, but AG/AARP’s proposed method of 
functionalizing the distribution portion of the credit, the net plant allocator, was incorrect, 
And that the communications equipment allocator should be used.  ComEd reflects the 
credit, calculated with that allocator, in its rebuttal testimony.  (ComEd Ex. 13.0 at 14).  
ComEd also makes a parallel correction to the lease revenues credited against the 
revenue requirement.  (Id. at 15).  AG/AARP’s rebuttal testimony accepted ComEd’s 
modification; thus, this item now is uncontested.  (AG/AARP Ex. 4.0 at 8). The 
Commission approves this component of rate base.   

d) Other Deferred Charges 
ComEd includes deferred charges (positive and negative) in its rate base, but 

amortized these items over five years as required by 220 ILCS 5/16 108.5(c)(4)(C) and 
(F).  (ComEd Ex. 4.0 at 17).  Those items are uncontested. The Commission approves 
this component of rate base.   

5. Customer Deposits, Including Staff Proposal Regarding 
Interest (see also V.B.2) 

Staff proposed an adjustment to reclassify the interest accrued on customer 
deposits from the Company’s rate base to the operating statement (Staff Ex. 4.0 at 2).  
ComEd accepted Staff’s adjustment in rebuttal testimony and reflected the interest on 
customer deposits on ComEd Ex. 13.1, App. 7, line 19. (Staff Initial Brief at 6).  The 
Commission approves this component of rate base, as modified above.   

6. Customer Advances 
ComEd’s rate base reduction for customer advances is not contested.  (ComEd 

Initial Brief at 14).  The Commission approves this component of rate base.   
7. Accumulated Depreciation & Amortization (Other than 

Derivative Impacts) 
Staff adopted the approach to calculating depreciation expense and accumulated 

depreciation set forth in ComEd Ex. 12.0, Ex. 12.5.  Staff withdrew the adjustment set 
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forth on its Schedule 16.04.  (ComEd-Staff Group Cross Ex. 1 at 19).  This is no longer 
a contested issue. (ComEd Ex. 12.5; Staff Initial Brief at 6).   

8. Non-AFUDC Construction Work in Progress 
For purposes of the forecast revenue requirement, the Commission adopts 

Staff’s adjustment to remove specific non-Allowance for Funds Used During 
Construction (“AFUDC”) construction work in progress (“CWIP”) amounts from 2010 
rate base, as those amounts were also included in the balance of 2011 projected plant 
additions.  Staff argued that including non-AFUDC CWIP projects in both 2010 rate 
base and 2011 projected plant additions would overstate the rate base used in 
developing the forecast revenue requirement, and that adjustments to include in the 
revenue requirement amounts that are proxies or reasonable representations of what 
can be expected to exist in the future, such as the inclusion of non-AFUDC CWIP in the 
forecast revenue requirement, are not appropriate in this proceeding.  For the 
determination of the reconciliation revenue requirement, Staff acknowledged, however, 
that non-AFUDC CWIP is a real cost of providing delivery service, and it should be 
included in rate base.  In surrebuttal testimony, the Company accepted Staff’s position 
regarding the treatment of non-AFUDC CWIP in the determination of both the forecast 
revenue requirement and the reconciliation revenue requirement.  The Commission 
finds that during the reconciliation process, non-AFUDC CWIP should be included as a 
component of the year’s actual cost.  Consistent with past practice of this Commission, 
CWIP subject to AFUDC has not been included in rate base in this proceeding.   

C. Potentially Contested Issues 
1. Average Year or End of Year Rate Base 

a) Staff 
Staff maintains that the Commission should adopt the Intervenor and Staff 

proposals to use an average rate base to calculate what the revenue requirement would 
have been, if the actual cost information for the applicable calendar year had been 
available at the filing date in the annual reconciliation, as is provided for in subsections 
16-108.5(c)(6) and 16-108.5(d)(1) of the Act.1

In support, Staff cites subsection 16-108.5(c)(6) of the Act, which states that the 
performance based formula rate approved by the Commission shall: 

  Staff opines that an average rate base is 
more representative of the actual plant balances in service throughout the year.  It also, 
according to Staff, more closely matches the actual costs that ComEd will have incurred 
during the year (e.g., depreciation expense) to the actual plant in service during the 
year.  Staff further asserts that an average rate base more closely matches the actual 
capital investment in plant and the associated return requirements during the year to the 
other expenses being incurred during the year.  (Staff Ex. 16.0 at 33-35; Staff Initial 
Brief at 7-8). 

                                            
1  When the parties state “average” rate base, they mean the year-end balance, plus the 

previous year’s year-end balance, divided by two.  (See, AG/AARP Initial Brief at 69-70 discussion 
regarding Sch. FR.A-1, REC.). 



11-0721 

8 
 

Provide for an annual reconciliation, with interest as described in 
subsection (d) of this Section, of the revenue requirement reflected in 
rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year been 
available at the filing date.   

(220 ILCS 5/16-108.5(c)(6)).  Staff also cites Subsection 16-108.5(d)(1), which 
describes the requirements and information that must be included in future filings of 
updated cost inputs to the performance-based formula rate for the applicable rate year 
and the corresponding new charges.  It states that: 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(as reflected in the applicable FERC Form 1 that reports the actual costs 
for the prior rate year).   

(220 ILCS 5/16-108.5(c)(1)).  Staff further cites Subsection 16-108.5(d)(1), which 
concludes that: 

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year 
been available at the filing date.   

(220 ILCS 5/16-108.5(d)(1); Staff Initial Brief at 99-100).  Staff posits that, while the 
statute does not specifically state that either year-end or average rate base should be 
used in determining the reconciliation revenue requirement, it is specific and consistent 
in requiring that actual cost information must be used for the applicable calendar year, 
which is not “as of” the applicable year end.  (Staff Initial Brief at 100). 

A year-end rate base calculates the reconciliation revenue requirement assuming 
that the plant in service at the end of the year was actually in service for the entire year, 
which, Staff opines, is clearly not the case here.  In fact, Staff continues, when asked to 
confirm that the year-end balance reported in the FERC Form 1 is not representative of 
plant that was actually in service during the entire year, ComEd witness Ms. Houtsma 
responded “Yes, I would agree that not all of the plant in the year-end balance was in 
service from the beginning of the year forward.”  (Tr. at 944; Staff Initial Brief at 100).   

As additional evidence that use of year-end rate base is not reflective of the 
actual costs for the applicable calendar year, Staff continues, one can examine 
depreciation expense, an operating cost that is directly related to plant in service.  (Staff 
Ex. 16.0 at 35).  Staff states that FERC Form 1 does not reflect a full year’s worth of 
depreciation and amortization expense related to plant additions, because not all plant 
additions are in service for the entire year and plant additions do not begin to be 
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depreciated until they are actually in service.  Staff contends that if a plant addition were 
to go into service midyear, for example, there would only be a half-year of depreciation 
on those additions included in FERC Form 1 depreciation expense.  This is true, Staff 
maintains, even though the entirety of plant additions, regardless of what date during 
the year in which they were placed into service, will ultimately be reflected in the year-
end balance of plant reported on FERC Form 1, citing Tr. at 941-944.   

Staff concludes that thus, FERC Form 1 depreciation expense, which is directly 
related to plant in service, is based on plant in service throughout the year; not the 
balance of plant in service at the end of the year.  Because depreciation expense is 
calculated periodically throughout the year on plant in service, which increases 
throughout the year, Staff opines that an average rate base better corresponds to FERC 
Form 1 depreciation expense than does a year-end rate base.  According to Staff, 
ComEd’s own schedules reflect this fact, by using average plant additions as a basis for 
calculating the “correspondingly updated depreciation and depreciation reserve,” which 
is required by Section 16-108.5(c)(6) of the Act.  (ComEd Ex. 22.1, Staff Initial Brief at 
101-02). 

In response to ComEd’s argument that using average rate base in calculating the 
reconciliation revenue requirement ignores roughly half of the investment that happened 
during the year, Staff states that the use of year-end rate base in calculating the 
reconciliation revenue requirement illogically assumes that plant in service at the end of 
the year, on one specific date, is representative of the actual cost of plant for the 
calendar year, or throughout the entire year.  (Staff Ex. 16.0 at 35)  Staff notes ComEd’s 
own testimony establishes that year-end plant in service is simply not representative of 
the actual cost of plant in service for the year, which   the use of year-end rate base 
conveniently overlooks.  (Staff Initial Brief at 102).   

Staff further takes issue with ComEd’s argument that the FERC Form 1, for any 
given year, lists the total plant as of the end of that year because that amount “captures 
the activity for the year.”  Staff contends that it is impossible to determine what plant 
activity, if any, occurred during the year by observing year-end plant balance in 
isolation.  Staff maintains that the FERC was perceptive enough to require submission 
of the plant beginning balance, additions, retirements, transfers, and adjustments for the 
year in its FERC Form 1.  Cumulatively, Staff continues, this “data” captures the activity 
for the year. It also provides the information required to determine average plant in 
service for the year.  (Id. at 102).  

The harm done in using a year-end rate base, according to Staff, is that it 
overstates the actual revenue requirement during the reconciliation year.  Staff opines 
that an average rate base is more representative of the actual plant balances in service 
throughout the year.  It also, according to Staff, more closely matches the actual costs 
incurred during the year to the actual plant in service during the year.  (Staff Ex. 16.0 at 
35; Staff Initial Brief at 102-03).   

According to Staff, the Intervenors’ testimonies illustrated that use of year-end 
rate base in calculating the reconciliation revenue requirement results in a significantly 
higher revenue requirement than what an average rate base during the year would 
yield, citing AG/AARP Ex. 1.0 at 12. The higher, more forward-looking revenue 
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requirement calculated using year-end rate base might be correctly used when setting 
rates prospectively, Staff maintains, but it should not be used for an after-the-fact 
historical evaluation of the actual revenue requirement during the year. (Staff Initial Brief 
at 103).   

To implement these recommendations, Staff recommends requiring ComEd to 
incorporate a new work paper into its formula that calculates the average rate base to 
be used in the determination of the reconciliation revenue.  Sch. FR A-1-REC, Line 12 
of ComEd’s formula would thus be changed to both refer to the new work paper (“WP X: 
Average Rate Base – Reconciliation”) and to adopt the average rate base amount 
determined in the new work paper.  (Staff Ex. 16.0 at 37). 

b) AG/AARP 
AG/AARP assert that, in each year subsequent to this initial filing, the 

Commission will determine both the inception revenue requirement for the year and the 
actual revenue requirement for the prior year.  They argue that Section 16-108.5(d) 
provides that, when setting the inception revenue requirement (subject to later 
reconciliation), rate base “shall be based on final historical data reflected in the utility’s 
most recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the calendar year in 
which the inputs are filed.”   Therefore, AG/AARP continue, the rate base will be a mix 
of historical rate base and projected plant additions.  (AG/AARP Initial Brief at 9-10). 

AG/AARP state that ComEd’s proposed formula uses end-of-year plant inputs 
from the FERC Form 1, subject to various adjustments including projected plant 
additions, to set the rate base at its inception, citing ComEd Ex. 22.1, Sch. FR-B1.  
AG/AARP do not object to using end-of-year FERC Form 1 plant data for the inception 
revenue requirement.  They note that projected plant additions are added to that end-of-
year value.  AG/AARP maintain that use of end-of-year historical “data” (e.g. 2010), plus 
projected plant values (for 2011), is consistent with the goal of setting an inception 
revenue requirement that is as close to the actual rate base for the (2011) inception 
year.  However, they continue, this does not lead to or mandate the use of end-of-year 
FERC Form 1 values in the reconciliation.   

AG/AARP point out that ComEd witness Houtsma admitts that the use of end-of-
year plant is not mentioned in Section 16-108.5, citing ComEd Exs. 12.0 at 32-33 and 
21.0 at 21-22.  They argue that, while Section 16-108.5(c) directs that the formula must 
include many specific terms, nowhere in the statute is the calculation of rate base 
specified.  (Id. at 10).   

AG/AARP posit that ComEd’s ability to recalculate its annual revenue 
requirement retroactively and recover the difference between the inception revenue 
requirement (based on the prior year FERC Form 1 “data,” plus projected plant 
additions, and that year’s FERC Form 1 “data”) is a major change in regulation.  This 
process, they continue, changes a fundamental effect of the previous regulatory system, 
as it allows the Company to retroactively charge or credit consumers for changes in its 
costs that occur after the rate is set.  AG/AARP conclude that as a result, test year 
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principles must be rethought in order to accommodate this change in the law.  
(AG/AARP Initial Brief at 65).   

Traditionally, AG/AARP state, a utility’s revenue requirement is set pursuant to 
test year rules to estimate the utility’s annual revenue needs for an indefinite future.  By 
law, the revenue requirement cannot be changed retroactively.  In contrast, AG/AARP 
continue, the inception revenue requirement set under Section 16-108.5 is designed to 
be an interim revenue requirement, subject to modification after actual cost “data” is 
available on the FERC Form 1.  They state that, if the actual FERC Form 1 “data” for 
the revenue requirement year produces a higher revenue requirement than the 
inception revenue requirement, the difference (with interest) is added to the rates that 
consumers pay in the next annual set of rates.  (AG/AARP Initial Brief at 65-66). 

AG/AARP maintain that the question of whether the rate base, to which the 
utility’s cost of capital is applied, should be measured as an average or at year-end 
must be considered in light of this new regulatory structure.  They contend that, by 
allowing the full recovery of costs that deviate from the inception point of revenue 
requirement, with interest, the traditional “regulatory lag” resulting from the use of an 
historical test year, and the need to wait eleven months to change tariffed rates, is 
eliminated.  AG/AARP argue that, although rates are still based on annual costs similar 
to the annual cost approach used in a test year, the purpose of the reconciliation 
revenue requirement is to retroactively match that revenue requirement with “actual 
costs.”  Therefore, they continue, the reconciliation rate base is used to calculate the 
“actual” cost of the capital funding rate base for the reconciliation year.  (Id. at 66).   

AG/AARP posit that rate base is a key component of rates, as it is the 
investment, on which, a utility is allowed to earn a profit.  Thus, they assert, how the rate 
base is presented in the reconciliation docket determines how much profit and other 
capital costs consumers will provide to shareholders and investors.  AG/AARP state 
that, when determining the inception revenue requirement (e.g. for 2011), the formula 
rate utilizes an end-of-year rate base taken from information on the prior FERC Form 1 
year (2010), plus plant additions (for 2011).  However, according to AG/AARP, the 
inception revenue requirement does not represent the final amount of revenues that 
consumers will provide a utility for the year.    

AG/AARP assert that an end-of-year rate base (from the former year) in 
determining the inception revenue requirement, is the first step in setting that year’s 
revenue requirement, but it does not compel the use of an end-of-year rate base in the 
reconciliation, citing 220 ILCS 5/16-108.5(c). They point out that the reconciliation 
revenue requirement and the inception revenue requirement have different functions, 
use different “data” sets, and produce different results.  (AG/AARP Initial Brief at 66-67). 

AG/AARP conclude that, using an average rate base in the reconciliation year 
will correctly quantify capital costs as they accumulate over the year, rather than at a 
particular point in time, which is the end-of-year.  They also contend that using an 
average rate base in reconciliation proceedings matches other elements of the revenue 
requirement and income in a given year.  AG/AARP witness Brosch opined that: “The 
utility’s actual investment in new plant and the corresponding growth in newly invested 
equity and debt capital tend to grow gradually throughout the year.  Therefore, the 
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associated return requirement for such capital also grows gradually throughout the 
year.”  (AG/AARP Ex. 1.0 at 12-13).  AG/AARP assert that, if the cost of capital to fund 
that increase in rate base were calculated as of year-end, consumers would pay a 
return on the total annual rate base, as if that amount were funded upon, and a return 
needed upon, every day of the year.  However, AG/AARP continue, this investment can 
be expected to be made ratably over the course of the year, not just on January 1st.  
They argue that the effect of using a year-end rate base is to treat investment as of 
December 31st as if it had been made the prior January 1st.  AG/AARP conclude that 
this results in consumers paying a return on investment before it is made, which will 
systematically overstate the capital cost charged to consumers.  (AG/AARP Initial Brief 
at 67).   

AG/AARP further maintain that, based upon the statutory $2.6 billion investment 
requirement, it is reasonable to expect ComEd to incrementally increase plant 
investment by about $390 million per year during the first five years of the statutory 
plan.  The difference between the cost of funding this incremental investment using the 
midpoint or average investment of $195 million, versus using the year-end amount of 
$390 million, is $25 million per year.  They aver that the use of year-end rate base will 
effectively increase the post-tax return on equity allowed by statute by 43 basis points, 
citing AG/AARP Ex. 1.0 at 10-12.  The disparity would be even greater, they continue, if 
rate base grows more than five percent per year.  (Id.).  Given the specific statutory 
formula for determining ComEd’s cost of equity, (220 ILCS 5/16-108.5(c)(3)), AG/AARP 
assert that the Commission should not allow an inadvertent increase in the authorized 
profit level by using year-end, rather than the more representative average rate base, 
for determining the actual, reconciled revenue requirement.  (AG/AARP Initial Brief at 
67-68).   

AG/AARP’s position is that the language in Section 16-108.5(c)(6)(D)(1) does not 
justify the use of year-end rate base.  Instead, according to AG/AARP, the statute’s 
reference to “the actual revenue requirement for the prior rate year” emphasizes the 
goal of determining the actual costs in the reconciliation, and this intent is repeated later 
in the same section.  They state that actual rate base is, by definition, the average rate 
base, because year-end rate base does not exist throughout the prior year on an actual 
basis.  AG/AARP point out that this statute further states that:   

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year, in which, 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year 
been available at the filing date.   

(220 ILCS 5/16-108.5(d); AG/AARP Initial Brief at 68-69). 
AG/AARP further disagree with ComEd witness Houtsma, who, they state, 

suggested that the fact that ComEd sets and collects a given year’s revenue 
requirement after the fact, subject to later reconciliation, makes it more of an historical 
test year process where year-end “data” is used.  AG/AARP argue that Ms. Houtsma 
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ignores the difference between the inception revenue requirement and the “actual” 
revenue requirement set in the reconciliation.  AG/AARP acknowledge that in setting the 
inception revenue requirement, year-end rate base is used (plus projected plant 
additions).  They state that this accounts for the regulatory lag that Ms. Houtsma 
identifies in her testimony.  However, AG/AARP continue, the reconciliation revenue 
requirement meets a very different purpose – to determine the Company’s actual costs, 
which for an annual period are not year-end costs.  AG/AARP also argue that by adding 
the difference between the inception revenue requirement and the reconciled revenue 
requirement to the next year’s rates, with interest, ComEd is compensated for the short 
delay in receiving its entire, actual revenue requirement which is adjusted annually.  
(AG/AARP Initial Brief at 69). 

AG/AARP additionally argue that, in order to properly use the average rate base 
in the formula, a line should be inserted into ComEd Exhibit 22.1, Sch. FR. A-1 Rec, 
after line 12, which currently refers to the year-end rate base from the FERC Form 1.  
The new line would insert the year-end rate base from the prior year, and a second line 
would be inserted to average the two.  (AG/AARP Initial Brief at 69-70).   

c) CUB/City 
CUB/City, AG/AARP, IIEC, and Staff all agree that the rate base calculation in 

the reconciliation case should be based on an average rate base for that calendar year, 
rather than the year-end rate base recommended by ComEd.  To do otherwise, 
CUB/City continue, allows ComEd to over-collect from its customers.  In support, they 
cite 220 ILCS 5/16-108.5(c)(6).  CUB/City argue that the reference to “what the revenue 
requirement would have been had the actual cost information for the applicable 
calendar year been available at the filing date” therein refers to the use of an average 
rate base methodology for measuring ComEd’s actual results under the reconciliation.  
CUB/City contend that Section 16-108.5(c)(6) specifically states “applicable calendar 
year” and a calendar year is a 12-month period starting on January 1 and ending on 
December 31.  For rate base, the calendar year should thus reflect actual additions and 
retirements that have occurred during the year.  CUB/City argue that if the legislature 
had intended a year-end rate base, the specification would have been for a “calendar 
year-end” and not for the “applicable calendar year.”  (CUB/City Initial Brief at 42).   

CUB/City contend that ComEd’s proposal to use year-end rate base in the 
reconciliation will result in ratepayers paying more than ComEd’s actual revenue 
requirement for the calendar year.  ComEd’s rate base will grow throughout the year, 
when new plant additions are put into service.  They point out that this case is unlike a 
typical test year rate case.  The rates established in a typical historical test-year rate 
case would be expected to be in effect for more than one year, and are set on a 
prospective basis.  Under the new formula, CUB/City continue, a reconciliation will 
measure the utility’s actual earnings during each twelve-month calendar year.  They 
conclude that this is more “in line” with a future test-year case, where an average rate 
base is used.  They conclude that therefore, the rate base here should reflect actual 
rate base throughout the year.  (Id.).   

CUB and the City disagree with ComEd’s argument that the statute requires use 
of a year-end rate base because it refers to the actual revenue requirement reflected in 
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the FERC Form 1.  They point out that the FERC Form 1 includes both beginning and 
end-of-year information for balance sheet accounts, including those accounts that are 
the primary source of rate base amounts.  CUB/City conclude that this in itself suggests 
that an average rate base should be used. 

CUB witness Smith provides an illustrative example to demonstrate the impact of 
using a year-end rate base.  He assumes that a utility had jurisdictional rate base 
investment of $6.5 billion on January 1 and $6.7 billion on December 31 of the calendar 
year; that the investment had been added ratably during the calendar year; and that the 
amount of the actual net operating income for the year was approximately $540 million: 

Simplified Comparison of Year-End and Average Calendar Rate Base-Illustrative Example
(Thousand of Dollars)

Line 
No. Description

December 31 
(Calendar Year-
End)  Rate Base

Average Rate 
Base for 

Applicable 
Calendar Year Difference

(A) (B) (C)

1 Jurisdictional Rate Base 6,740,000$        6,620,000$       120,000$       
2 Required Reutrn 8.12% 8.12%
3 Operating Income Required 547,288$           537,544$          9,744$           
4 Net Operating Income Available 540,000$           540,000$          -$               
5 Operating Income Deficiency (Excess) 7,288$               (2,456)$             9,744$           
6 Gross Revenue Conversion Factor 1.6596 1.6596
7 Revenue Deficiency (Sufficiency) 12,095$             (4,076)$             16,171$          

CUB/City assert that this example shows that the difference between using a 
year-end rate base and the average rate base for the applicable calendar year can have 
a significant impact on the reconciliation results.  They additionally contend that when a 
utility’s rate base is growing significantly, the distortion of measurement would be even 
larger.  (CUB/City Initial Brief at 42-43). 

d) IIEC 
IIEC also opposes ComEd’s proposed use of year-end rate base in the annual 

reconciliations.  However, IIEC’s proposal is not only related to reconciliation 
proceedings.  IIEC’s witness Gorman proposed use of an average year calculation of 
rate base in all formula rate proceedings, including this one.  (IIEC Initial Brief at 20-21).   

IIEC contends that, as a general matter, the Commission’s determination of 
ComEd’s revenue requirement should seek to approximate, as closely as practicable, 
ComEd’s actual costs for the rate period at issue. IIEC asserts that the issue, on which, 
application of that principle is most consequential is the determination of ComEd’s rate 
base.  They argue that because the Commission must determine ComEd’s prudently 
incurred and reasonable costs (including its capital costs) for a specific period, and not 
for the last day of the rate period, an average year rate base more accurately reflects 
the actual rate base investment during the rate period.  (IIEC Initial Brief at 23).   

IIEC also maintains that the cost input for formula rates is best measured by 
using an average year rate base, as, plant in-service can change with capital additions 
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and retirements throughout the year.  As a result, IIEC concludes that ComEd’s net 
plant in the beginning of the year will change by year-end.  IIEC reasons that therefore, 
ComEd’s annual operating income should be based on its actual balance of invested 
utility plant and equipment during the year.  (IIEC Ex. 1.0 Corr. at 24; IIEC Initial Brief at 
23-24).   

IIEC cites Section 16-108.5(c), and states that it defines, as the over-arching 
objective of formula rates, that “the formula rate approved by the Commission shall . . . 
(1) provide for the recovery of the utility's actual costs of delivery services that are 
prudently incurred and reasonable in amount consistent with Commission practice and 
law. ” It, too, contends that, though ComEd’s FERC Form 1 is identified as the starting 
point for formula rate cost inputs, Section 16-108.5(c) is equally clear that the mere 
presence of a number in that form has no determinative significance, as it provides that: 
“Nothing in this Section is intended to allow costs that are not otherwise recoverable to 
be recoverable by virtue of inclusion in FERC Form 1.”  Consistently, the IIEC 
continues, Section 16-108.5(c) requires that a participating utility determine its initial 
formula rates (as in this proceeding) using “final data based on its most recently filed 
FERC Form 1,” plus cost projections for the following rate year.  It concludes that 
similarly, formula rate cost inputs in subsequent reconciliation proceedings must be 
“based on

IIEC avers that the statute makes no mention of year-end “data” in the 
determination of rate base, for either initial or reconciliation formula rates.  They posit 
that an average rate base can easily be calculated using the information on FERC Form 
1, citing the testimony of its witness, Mr. Gorman, who states that: 

 final historical data reflected in the utility's most recently filed annual FERC 
Form 1,” plus projected costs for the following rate period. (IIEC Initial Brief at 24-25 
emphasis in original).   

[Ms. Houtsma’s] apparent belief that FERC Form 1 data would not contain 
the information necessary to calculate an average year rate base also is in 
error.  Indeed, FERC Form 1 data for balance sheet components, the data 
source necessary to construct the average year rate base, includes a 
column for both end-of-year and beginning-of-year amounts.  Hence, an 
average year rate base can be calculated from any particular year’s FERC 
Form 1, complying with the directives that a participating utility’s 
ratemaking cost data be based on its most recently filed FERC Form 1.   

(IIEC Ex. 2.0 at 3; IIEC Initial Brief at 25-26).    
IIEC points out that, in both initial and reconciliation formula rate proceedings, all 

proposed cost inputs are expressly subject to the Commission’s Article IX duty to 
administer the Public Utilities Act, in order to ensure that only prudently incurred, 
reasonable costs are included in approved rates.  (IIEC Initial Brief at 24-25, citing 220 
ILCS 5/16-108.5(c) and (d)).  IIEC asserts that the General Assembly did not intend that 
only numbers appearing on a FERC Form 1 must be used in formula rate calculations.  
Had that been the intent, it continues, the Commission would not have been given -- 
and would be unable to perform -- the explicitly imposed duty of Article IX review.  
Instead, IIEC reasons, Section 16-108.5 requires only that the amounts used to set 
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rates be “based on” or “reflect” FERC Form 1 cost “data” and that the costs must be 
subjected to the Commission’s Article IX review.  (IIEC Initial Brief at 26, 27-28).   

IIEC argues that the evidence in this case establishes that an average rate base 
is the proper measure of the ComEd investment properly used in setting its formula 
rates.  That fact is confirmed, IIEC avers, by ComEd’s own testimony from the 
evidentiary hearing:  

Q    Mr. Hemphill, referring you to the FERC Form 1 for any given year, 
does the balance of plant in service as of the end of the year accurately 
represent the balance of plant that was actually in service for the entire 
year? 
A    No, it is the plant that was in service at the end of that year.    

(Tr. at 65).  IIEC maintains that ComEd offers the Commission its proposal to capture its 
activity, rather than its investment, in providing service for a rate period, citing ComEd 
Ex. 20.0 at 12.  However, according to IIEC, utilities do not earn, and have never 
earned, on their activity.  Rather, IIEC continues, utilities earn on the lawful investment 
that is devoted to service.  IIEC concludes that the statutory imperative of formula rate 
inputs is not to capture ComEd’s activity in that year, but ComEd’s lawful, actual costs 
of providing service in the rate year, citing 220 ILCS 5/16-108.5(c).  (IIEC Initial Brief at 
28-29).  

e) ComEd 
ComEd contends that the average rate base proposal proffered by Commission 

Staff, CUB witness Smith, AG/AARP witnesses Effron and Brosch, and IIEC witness 
Gorman for the statutory reconciliations must be rejected.  According to ComEd, the 
average rate base proposal is wrong legally and factually.  ComEd avers that this 
proposal is unlawful because the use of a year-end rate base is consistent with the 
statute, which provides that these reconciliations are to be calculated consistently with 
the initially-established revenue requirement to which it is reconciled, citing 220 ILCS 
5/16-108.5(d)(1) (set forth above).  (ComEd Initial Brief at 114-115).   

Additionally, ComEd continues, the General Assembly knew how to direct use of 
an average in the statute, as it did so in other portions of the statute.  Specifically, the 
new statutory language requires determining the cost of equity using “the average for 
the applicable calendar year of the monthly average yields of 30 year U.S. Treasury 
bonds.”  (220 ILCS 5/16 108.5(c)(3)(A)).  ComEd states that the General Assembly’s 
decision not to use the term “average” in Section 16 108.5(c)(6), when it did so 
elsewhere, precludes any attempt to write such language into the Act.  It points out that 
this is true as a matter of statutory construction in general, citing Keene Corp. v. United 
States, 508 U.S. 200, 208 (1993)).  (ComEd Initial Brief at 22-23).   

ComEd further posits that, although the current setting here is formula rate-
making, the use of year-end rate base is consistent with traditional ratemaking 
principles, as the timeline associated with the formula rate process is, according to 
ComEd, more akin to a historical test year, where a year-end rate base is used.  It 
asserts that AG/AARP witness Brosch’s attempt to equate the formula rate process with 
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use of a future test year is wrong.  According to ComEd, “regulatory lag” is only 
reduced, and not eliminated, by the formula rate process, and the average rate base 
proposal would only increase and perpetuate cost under recovery.  (Id.).  

ComEd additionally argues that the concerns that rates are expected to increase 
in future years and, therefore, year-end rate base will cause ComEd to over-earn the 
return on equity is unfounded, based on how the process actually works.  ComEd avers 
that the idea that, for example, reconciliation adjustments going into effect in 2014 
should be determined in 2013 based on an “actual” 2012, then, there “really is no such 
thing” because it is calculated using the average of the rate bases regarding 2011 and 
2012.  (Id.).   

ComEd especially takes issue with the IIEC’s proposal.  According to ComEd, 
the rates being set in this docket are based upon ComEd’s 2010 FERC Form 1, with 
projected 2011 plant additions and corresponding updating of the depreciation reserve 
and of depreciation expense.  In 2011, it continues, those two factors resulted in an 
increase in net plant, and thus of rate base, of $320,236,000.  (ComEd Ex. 22.1, Sch. 
FR B 1, line 55, minus line 54).  However, ComEd asserts, the IIEC proposal would set 
rates based on an increase of only half the projected increase in net plant at year-end 
2011, or $160,118,000, even though the rates will not go into effect until June 2012.  
(ComEd Ex. 12.0 at 34; Tr. at 302–303).  ComEd posits that it already has made all of 
the capital investments reflected in the 2011 plant additions, not half.  By June of 2012, 
ComEd already will have made its 2012 plant additions for almost half a year, and it will 
make its remaining 2012 plant additions over the rest of the year.  ComEd asserts that 
the idea that the formula rates being set for 2012 should reflect, not the 2011 plant 
additions, but just half the 2011 plant additions, when ComEd has made the 2011 plant 
additions and is well-into making 2012 plant additions, denies it the cost recovery, to 
which, it is lawfully entitled.  (Id. at 24-25).   

The flaws in IIEC’s proposal, ComEd continues, are highlighted when it is 
recognized that the revenue requirement reconciliation for the 2012 rates set in the 
instant docket will not be initiated until May 2013, and the resulting adjustments will not 
be reflected in rates until 2014. ComEd asserts that not even AG/AARP, CUB, and Staff 
witnesses who support an average rate base methodology for the reconciliations, 
proposed, or supported use of, an average of the 2011 plant additions and the 
associated depreciation reserve updating for purposes of setting initial rates for each 
rate year.  (ComEd Initial Brief at 25-27).   

f) Commission Analysis and Conclusions 
At the outset, the Commission declines to adopt IIEC’s proposal to use an 

average rate base on an initial basis.  While all of the others involved in this issue 
(Commission Staff, the AG, CUB, the City of Chicago and the AARP) conclude that an 
average rate base should be used going forward, none of these parties concur with 
IIEC’s recommendation.  Additionally, although ComEd does not explicitly so state, the 
averaging that would occur pursuant to the IIEC’s proposal would be of the year in 
question and of the year before that year (divided by two).  (AG/AARP Initial Brief at 69-
70 discussing Sch. Fr. A-1 Rec.).  This leaves the possibility that, as ComEd mentions 
rather forcefully, in the first reconciliation, the previous year will not be included, 
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because it is not subject to Section 16-108.5, leaving ComEd with only half of the 
original number.  This scenario would not be fair to ComEd.  It also is obviously not 
accurate.   

The Commission concludes that an average rate base should be used going 
forward in reconciliations in the manner set forth by the IIEC, the AG, CUB, the City of 
Chicago, the AARP and Staff.  In so holding, the Commission notes that traditionally, 
rates are set pursuant to a “test year,” which is a sort of one-year “snapshot” of a utility’s 
operations, either in a particular future year, or, based upon a previous year’s 
operations. A “test year” has been defined as a consecutive 12-month period that is a 
representative year for a utility in terms of costs and revenues relative to the year in 
which rates will be in effect.  (See, e.g., AEP.com).  The test year average proposed by 
these many parties embodies a future test year concept, averaging the test year with 
the previous year, in order to more accurately account for plant additions that span 
more than one month or that span from one year to the next.   

The statute here contemplates a scenario that is different from a test-year rate 
case, as it is one that will involve a yearly “true up” of statutorily-defined expenditures 
and items.  It is not like an historical test year, in that, while it does concern what 
happened in the past, it continues from year to year, in accordance with what Section 
16-108.5 provides.  It is not a “snapshot,” therefore, of what occurred in a particular 
year.  Nor is it like a purchased gas or other type of traditional (e.g., coal tar clean-up) 
reconciliation in that it does not just concern a particular set of costs, for which no rate 
of return, or other items, such as depreciation, is allowed (which is the case in a 
purchased gas reconciliation or coal tar reconciliation).  Yet, the General Assembly 
clearly envisioned a process where there would be a “running tabulation” regarding 
certain items from year-to-year, which bears some resemblance to established 
reconciliation cases.     

If the General Assembly intended to include only year-end balances in this 
regard, it would have so stated.  It did not.   

The General Assembly’s articulation of the purpose of these reconciliations is the 
following:  

Notwithstanding anything that may be to the contrary, the intent of the 
reconciliation is to ultimately reconcile the revenue requirement reflected 
in rates for each calendar year, beginning with the calendar year in which 
the utility files its performance-based formula rate tariff pursuant to 
subsection (c) of this Section, with what the revenue requirement would 
have been had the actual cost information for the applicable calendar year 
been available at the filing date.   

(220 ILCS 5/16-108.5(d)(1)). This statute further provides that:  
The inputs to the performance-based formula rate for the applicable rate 
year shall be based on final historical data reflected in the utility's most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed. The filing shall also include a 
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reconciliation of the revenue requirement that was in effect for the prior 
rate year (as set by the cost inputs for the prior rate year) with the actual 
revenue requirement for the prior rate year (as reflected in the applicable 
FERC Form 1 that reports the actual costs for the prior rate year). Any 
over-collection or under-collection indicated by such reconciliation shall be 
reflected as a credit against, or recovered as an additional charge to, 
respectively, with interest, the charges for the applicable rate year. 

(220 ILCS 5/108.5(d)(1)).  The Commission notes that reconciliations are to be based 
upon “final historical ‘data.’”  Final information is information that is the most current; it is 
not merely the figures from the last month in the year.   

Additionally, Section 16-108.5(c)(6) requires reconciliation of the revenue 
requirement “with what the revenue requirement would have been had the actual cost 
information for the applicable calendar year been available at the filing date.”  (220 ILCS 
5/16-108.5(c)(6)).  As Staff and the Intervenors point out, not all plant additions are 
depreciated until they are actually in service.  This reflects the common-sense notion 
that larger projects can take several months to complete.  Additionally, depreciation of 
an asset cannot occur until the utility actually places that asset into service, which would 
be, normally, upon completion of a particular project.  Thus, a project that a utility 
initiates in one month can span into the next month, or beyond, without it being 
considered to be an “asset” or being depreciated as an asset, until completion of that 
project.  ComEd’s proffered year-end balance for use in reconciliations does not depict 
this fact.  An average rate base is more in conformance with the General Assembly’s 
use of the term “actual cost information.”  

The Commission also agrees with AG/AARP’s contention that, merely using 
ComEd’s rate base as of December 31st of any year assumes that its investment in 
plant is the same on January 1st (and thereafter) of that year as it is on December 31st 
of that year.  That clearly cannot be the case.  In fact, as CUB/City point out, actual cost 
information for an entire year will inevitably include both additions and subtractions 
throughout a particular year.   

If the Commission were to allow rate base to be set as of December 31st of any 
given year, without considering what occurred in the months before that time, we would 
not be encompassing what actually happened during that year.  That cannot have been 
the intent of the General Assembly in enacting Section 16-108.5.  The Commission is 
required by law to construe Section 16/108.5 of the Act in a manner that avoids an 
absurd, unjust or unreasonable result.  (See, e.g., Antioch Community High School Dist. 
17 v. Board of Education, Proviso Township High School Dist. 209, 373 Ill. App. 3d 544, 
552, 868 N.E.2d 1068 (2nd Dist. 2007); In re Estate of Matthews, 409 Ill. App. 3d 780, 
788, 948 N.E.2d 187 (1st Dist. 2011)). Here ComEd’s construction of Section 16-108.5 
yields unjust or unreasonable results, as it does not give the proper weight to what 
actually happened in the months previous to December 31st of any given year when 
determining rate base and the calculations that must be made upon rate base (e.g., the 
increases and decreases to depreciation of the pro forma capital additions during a 
given year). 
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The Commission notes that ComEd’s construction of this statute further provides 
a utility like ComEd with an incentive to increase its plant additions toward the end of 
the year, irrespective of their prudence (but still within the statutory limits) in order to 
increase its year-end rate base. Such a scenario cannot have been what the General 
Assembly envisioned when it enacted Section 16-108.5 of the Act.   

As the IIEC, the AG, the AARP, the City, CUB and Staff have pointed out, this 
construction of the statute is also more in line with what Section 16-108.5 states as a 
whole.  Indeed, the Commission is required by basic principles of statutory construction 
to view Section 16-108.5 in its entirety.  Thus, the words and phrases therein should not 
be construed in isolation, but, instead, they should be interpreted in light of other 
relevant portions of the statute.  (See, e.g., J.S.A. v. M.H., 224 Ill. 2d 182, 197, 863 
N.E.2d 236 (2007); Ultsch v. Illinois Municipal Retirement Fund, 226 Ill. 2d 169, 187, 
874 N.E.2d 1 (2007)).  Thus, the Commission must examine pertinent provisions in 
Section 16-108.5 to determine the General Assembly’s intent in this provision.   

While ComEd argues that, even pursuant to Section 16-108.5, it will undergo 
regulatory lag, which will be exacerbated by the use of the average rate base proposal, 
this statute provides that: 

The Performance-based formula rate approved by the Commission shall 
do the following:   
. . .  6) Provide for an annual reconciliation, with interest as described in 
subsection (d) of this Section, of the revenue requirement reflected in 
rates for each calendar year, beginning with the calendar year in which the 
utility files its performance-based formula rate tariff pursuant to subsection 
(c) of this Section, with what the revenue requirement would have been 
had the actual cost information for the applicable calendar year been 
available at the filing date.  

(220 ILCS 5/16-108.5(c) and (c)(6)).  It further provides that: 
(d) Subsequent to the Commission's issuance of an order approving the 
utility's performance-based formula rate structure and protocols, and initial 
rates under subsection (c) of this Section, the utility shall file  . . . its 
updated cost inputs to the performance-based formula rate for the 
applicable rate year and the corresponding new charges. Each such filing 
shall conform to the following requirements and include the following 
information: 
(1)  . . . Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as an 
additional charge to, respectively, with interest, the charges for the 
applicable rate year.  

(220 ILCS 5/16-108.5(d) and (d)(1)).  This statute clearly contemplates some lag 
involved in the reconciliation process and it compensates utilities subject to it by 
allowing them to receive interest.  Additionally, ComEd does not state why the average 
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rate base proposal would only “increase and perpetuate” cost under-recovery.  This 
argument does not aid ComEd. 

Finally, the Commission adopts the additional proposal made by AG/AARP, in 
that we are requiring ComEd to change Schedule FR. A-1 Rec, to add a line after line 
12 for the year- end rate base from the previous year.  ComEd is also required to insert 
another line after that line for the average of the two years.   

2. Plant-in-Service 
a) Original Cost Finding Regarding 2010 Plant 

ComEd asserts that its original cost finding figure of $14,426,332,000 for 2010 
plant in service, as of December 31, 2010, is correct.  (ComEd Initial Brief at 27).  Staff 
avers that the Commission should adopt Staff’s recommendation to unconditionally 
approve $14,398,674,000 as the original cost of plant in service as of December 31, 
2010, as presented on Staff Ex. 16.0, Sch. 16.05, which includes the impact on original 
cost of Staff’s adjustments proposed in this proceeding.  Staff further asserts that should 
the Commission make any additional adjustments to plant, those additional adjustments 
should also be considered in the original cost determination.  Staff further maintains that 
the Commission should include the following language in the Findings and Orderings 
paragraphs of its Order in this proceeding: 

(#) The Commission, based on ComEd’s proposed original cost of 
plant in service as of December 31, 2010, before adjustments, of 
$14,426,332,000, and reflecting the Commission’s determination adjusting 
that figure, unconditionally approves $14,398,674,000 as the composite 
original cost of jurisdictional distribution services plant in service as of 
December 31, 2010. 

(Staff Initial Brief at 8).  The difference between the two figures represents issues 
presented in Section III.C.2.b, d, e and f, as is discussed herein.  The Commission 
approves the original cost finding as is modified in those Sections of this Order. 

b) 2010 General and Intangible Plant, (G&I) Including 
Functionalization 

(1) Methodologies 
Generally, G&I plant falls into the category of common costs, which are costs that 

serve multiple utility functions. The current functionalization approach uses a 
combination of generic functional allocators and direct assignments.  It is not disputed 
that this approach or methodology has been approved previously by the Commission in 
Dockets 10-0467, 08-0532, 07-0566 and 05-0597.   

In ComEd’s last rate case, it proposed to adjust the manner in which it 
functionalized its General Plant and Intangible Plant.  Specifically, ComEd moved 
generic functional allocators to a single generic functional allocator based on Wages 
and Salaries for certain accounts.  The Commission found, however, that:  

ComEd contends that use of the new procedure is inconsequential, as if 
the previous methods for functionalizing General and Intangible plant had 
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been used, it would have only been about 1.2% lower than the 
$1,280,718,000 gross plant that ComEd seeks here.  In fact, however, this 
1.2% is still several million dollars.  It is $15,368,616, which is not a trivial 
amount.  This contravenes Ms. Houtsma’s testimony that ComEd will not 
over-recover or under-recover using the new methodology.  It also belies 
ComEd’s contention that this methodology does not assign more costs to 
distribution service.  The Commission agrees with Staff that these 
proposed changes should be rejected.  ComEd proffers no reason that 
justifies imposing this additional cost upon ratepayers. The Commission 
does not approve ComEd’s proposed new accounting procedures.   

(Docket 10-0467, Final Order of May 24, 2011, at 41-42). 
In this case, ComEd again seeks to functionalize General Plant Account 397 and 

again functionalize the remaining G&I Plant Accounts based on the same general labor 
allocator, also known as the Wages & Salaries (“W&S”) allocator.  Staff, AG/AARP, and 
CUB/City contend that, for those accounts where ComEd is proposing a change from 
the methodologies approved in at least the last two ComEd rate cases, the previous 
methodology must be retained, reducing net plant by $18,197,000 and depreciation 
expense by $492,000.  The rate base reduction under their adjustment that is 
attributable to those two Accounts is $22,709,827, while the rate base effect of their 
adjustment as to the remainder of the accounts at issue is a net increase in rate base of 
$4,513,037.  (ComEd  Ex. 24 at lines 518 522). 

(a) ComEd 
According to ComEd, the position espoused by Staff, AG/AARP, and CUB/City 

should be rejected for a number of factual and legal reasons.  ComEd contends that its 
proposal is cost based and it simplifies and streamlines the methodologies.  The 
downward direction of the Staff/AG/AARP/CUB/City adjustment is driven by the 
differences in Accounts 390 and 394.  ComEd states that it supported, in detail, the 
reasonableness of its approach as to those two Accounts in comparison to the old 
methodologies.  ComEd states that its approach as to Account 390 does not sacrifice 
accuracy.  Also, according to ComEd, it avoids the time consuming study that was 
previously used to functionalize 15% of “the Account” (the other 85% already was 
functionalized with a W&S allocator).  ComEd states that its approach to Account 394 
simply moves from a different general allocator, the T&D gross plant allocator, to the 
W&S allocator, which is “at least as sound” from a cost-causation standpoint.  (ComEd 
Initial Brief at 28-29).   

ComEd argues that Staff’s complaint that ComEd did not conduct an analytical 
evaluation comparing the methodologies ignores the facts that were presented relating 
to Accounts 390 and 394.  According to ComEd, its witness, Ms. Houtsma, reasonably 
concluded, based on the facts that she presented, that ComEd’s proposed methodology 
is at least as reasonable as the old methodologies, and in some instances the new 
approach is superior, citing Tr. at 997–1002.  (ComEd Initial Brief at 28-29). 

ComEd further argues that the Staff, AG/AARP, CUB/City proposal will deprive it 
recovery of costs that are prudent and reasonable.  It claims that the trapping of these 
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costs between the FERC and ICC tariffs, absent a tariff change, is undisputed.  That, 
according to ComEd, negates Staff’s claim that customers are being “penalized” by 
ComEd’s proposal.  Also, according to ComEd, although the Order in Docket 10-0467 
ruled in favor of Staff on this issue, in that docket the Commission had only one side of 
the facts before it, because, according to ComEd, its testimony on this issue was 
stricken on timeliness grounds.  (ComEd Initial Brief at 30).   

ComEd acknowledges that it bears the burden of proof that its proposed rates 
are just and reasonable.  However, ComEd states that once a utility makes out its prima 
facie case, the burden of going forward with the evidence shifts to the other parties that 
challenge its costs, citing Ill. Bell Tel. Co. v. Ill. Commerce Comm’n, 327 Ill. App. 3d 
768, 776, 762 N.E.2d 1172 (3d Dist. 2002); and City of Chicago v. Ill. Commerce 
Comm’n, 133 Ill. App. 3d 435, 442-443, 478 N.E.2d 1369 (1st Dist. 1985).  ComEd 
claims that not only did its direct case provide documentation supporting its position on 
the alignment issue, but, it provided further documentation in discovery and in 
surrebuttal, citing ComEd Exs. 21.0 at 17–18 and 21.3 at lines 1 5.  (ComEd Initial Brief 
at 31).   

ComEd additionally argues that it has a right under the Public Utilities Act to rates 
that allow it the opportunity to recover fully its costs of delivery services.  ComEd 
asserts, however, that costs will be trapped between rates here and the rates imposed 
by the FERC.  ComEd points out that the trapping of costs by a state public utility 
commission that are based on rulings inconsistent with FERC determinations is illegal.  
In support, it cites Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986) and 
Mississippi Power & Light Co. v. Moore, 487 U.S. 354 (1988).  (ComEd Initial Brief at 
31-32).   

(b) Staff 
Staff strongly disagrees with ComEd on this issue.  Staff contends that ComEd’s 

proposal to switch from a set of generic functional allocators to a single generic 
functional allocator of Wages and Salaries (“W&S”) for certain G&I accounts (FERC 
Accounts 389-390, 392, and 394-396), and for other G&I accounts (FERC Account 303, 
and to some extent 389-390) to replace the direct assignment methodology with a 
general W&S allocator, is not based upon any cost-based justification. (Staff Initial Brief 
at 9). 

Staff posits that the current functionalization process allocates assets and 
expenses between ComEd’s Illinois-jurisdictional distribution function and the FERC-
jurisdictional transmission function. Proper functionalization, Staff continues, results in 
the Commission setting rates on facilities that perform local distribution functions, while 
the FERC sets rates on facilities that transmit power in interstate commerce. (Id.). 

Staff argues that ComEd proposes a new allocation approach that places much 
greater reliance on general allocators for determining the distribution functions’ share of 
these costs.  While ComEd continues to directly assign the largest G&I plant Account, 
Account 397, using the same direct assignment study methodology that was approved 
for this Account in Dockets 10-0467, 08-0532, 07-0566 and 05-0597 (all previous 
ComEd rate cases), Staff states that ComEd proposes to functionalize the remaining 
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G&I plant accounts using a general labor allocator, instead of using the mix of general 
allocators and other methods approved by the Commission in these prior Commission 
proceedings.  In fact, Staff states, the W&S allocator that ComEd proposes here is the 
same allocator that ComEd proposed, and the Commission rejected less than a year 
ago, in Docket 10-0467.  In contrast, Staff proposes to functionalize G&I Plant based on 
the allocators that the Commission has time and again found to be reasonable for 
ratemaking. (Staff Initial Brief at 9-10).   

Staff additionally disagrees with ComEd’s argument that its new methodology 
aligns with the method that is used by the FERC in ComEd’s interstate transmission 
rates because, Staff states, ComEd did not present any evidence establishing that its 
proposed methodology is consistent with the transmission formula rate. Staff further 
avers that, regardless of what methodology is employed, ComEd must still demonstrate 
that its proposed allocator(s) is/are cost-based.  (Id. at 11). 

Staff contends that, while ComEd’s witnesses stated that its proposed alternative 
is “reasonable,” ComEd did not provide any factual basis supporting the factual 
conclusions made by these witnesses.  Staff posits that the burden of proof is on 
ComEd to demonstrate that the Commission’s conclusion in Docket 10-0467 is not 
applicable to the present proceeding.  Staff maintains, however, that ComEd did not 
make such a demonstration. Staff opines that, rather than providing cost-based support 
to its revised functionalization approach, ComEd simply stated that the labor allocator 
represents a reasonable alternative foundation for functionalizing G&I plant in this 
proceeding.  (Staff Initial Brief at 12).   

Staff additionally maintains that ComEd’s proposed approach is less accurate 
than the current method.  This approach, Staff continues, uses more general allocators 
and less direct assignments for the allocation of these costs, citing Staff Ex. 10.0 at 13.  
Staff acknowledges that allocation methods unavoidably employ the exercise of some 
judgment; where there are no direct measures of cost-causation, indirect proxies 
normally are developed and applied.  Because the development of an indirect proxy is 
not an exact science, Staff concludes that ComEd bears the burden to establish that its 
approach bears a rational relationship to the costs that ComEd seeks to functionalize. 
Staff opines that ComEd did not make that required showing in this case. (Id. at 12-13). 

Staff points out that ComEd’s proposed change in allocation has a significant 
impact on ratepayers.  It produces approximately an $18,197,000 increase in rate base 
in conjunction with a depreciation expense increase of $492,000, together 
corresponding to a net increase of $2,547,000 to ComEd’s proposed revenue 
requirement. However, in ComEd’s Response to Staff Data Request PR 6.01, the 
Company revised its initial estimate of the revenue requirement impact and stated that 
the overall net impact is a reduction to the revenue requirement of $2,171,000. (Staff 
Ex. 16.0, Attachment A at 1; Staff Initial Brief at 13).  

(c) AG/AARP 
AG/AARP state that, according to the Commission’s Order in Docket 10-0467, 

the current allocations are a “combination of generic functional allocators and direct 
assignment approved by the Commission in Dockets 08-0532, 07-0566 and 05-0597,” 
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citing the final Order in Docket 10-0467 at 40.  AG/AARP assert that ComEd Exhibit 
12.0 at page 23, shows the various factors that are currently used to determine the 
appropriate allocations.  By contrast, they continue, in its formula, ComEd seeks to use 
the “Wages and Salaries” allocator for non-communications plant, which it claims will 
simplify the allocation. However, they point out, there have been no changes in the 
underlying assets, or in how they are used, which would justify a departure from current 
practice, citing Tr. at 1007-08.  (AG/AARP Initial Brief at 11-12).   

According to AG/AARP, ComEd witness Houtsma recognized that jurisdictional 
allocation involves the use of judgment and that the Wages and Salaries allocator “is 
not the only possible method,” citing ComEd Ex. 2.0 at 29.  However, they continue, the 
nature of ComEd’s proposed allocations calls into question whether the Wages and 
Salaries allocator is always appropriate.  For example, AG/AARP continue, ComEd 
seeks to change the allocation of Tools, Shop and Garage Equipment (Account 394) 
from a plant-based allocation to a Wages and Salaries allocator.  ComEd’s approach 
would increase the allocation to Illinois consumers by $7,090,791 in this regard, without 
any evidence that Wages and Salaries corresponds more closely than the Gross Plant 
Allocator with the use of “Tools, Shop and Garage Equipment.”  In the absence of a 
study to the contrary, they maintain, there is no reason to believe that wages and 
salaries paid to certain non-plant related personnel has any relationship whatsoever.  
The relatively large payroll expense for Customer Accounts and Administrative and 
General shown on ComEd’s Schedule C-11.1, who would not use “tools, shop, and 
garage equipment,” AG/AARP assert, calls into question the use of that allocator.  They 
point out that ComEd’s lead witness on this issue, Ms. Houtsma, candidly stated that: 
“Neither method is perfect, although both can be considered reasonable,” citing ComEd 
Ex. 2.0 at 29.  (AG/AARP Initial Brief at 12).   

(d) CUB/City 
CUB/City contend that ComEd’s proposed new methodology for it to use a 

jurisdictional allocation of G&I plant is inconsistent with the Commission’s Order in 
Docket 10-0467.  They argue that doing so significantly increases the ComEd's rate 
base by $18.197 million.  CUB/City assert that in Docket 10-0467, ComEd’s last rate 
case, it proposed to switch from a set of generic functional allocators to a single generic 
functional allocator based on Wages and Salaries for certain accounts.  For other G&I 
accounts ComEd proposed to replace the direct assignment methodology with a generic 
functional Wages and Salaries allocator.  However, they continue, both proposals were 
rejected by the Commission in that case.  There, ComEd argued that using the new 
allocation method was inconsequential, but the Commission disagreed, stating that 
$15.4 million was not a trivial amount.  The Commission held that ComEd proffered no 
reason to justify imposing this additional cost upon ratepayers.  (CUB/City Initial Brief at 
17-18).   

CUB/City point out that here, ComEd proposes that direct assignment should be 
used for Communication Equipment, the largest component of G&I Plant, and a Wages 
and Salaries allocator for the remainder.  The effect of ComEd’s proposal, they 
continue, like the effect if the proposal the Commission rejected in Docket 10-0467, is to 
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shift costs into the jurisdictional revenue requirement for electric distribution service.  
(Id. at 11).   

CUB/City maintain that, while ComEd’s primary argument for changing 
methodologies is that the wages and salaries allocator is used by FERC in the 
determination of the transmission rate, and doing so here would result in consistency 
between jurisdictions in a “data request” response, ComEd cited the two FERC 
Opinion/Orders upon which it relies for its proposed change, which are FERC decisions 
dated August 3, 1978, and July 29, 1988.  CUB/City state that these FERC decisions 
were public knowledge many years before Docket 10-0467.  They reason that therefore, 
there is no change with respect to the FERC that might have arisen since the 
Commission’s decision in Docket 10-0467 that would justify a substantial increase in the 
distribution revenue requirement under the Formula Rate Plan.  (CUB/City Initial Brief at 
18). 

On Exceptions, ComEd states that no party suggested that ComEd waited 
several decades to bring this issue up.  (ComEd Brief on Exceptions at 18).  Yet, the 
preceding paragraph makes it clear that CUB/City did make this argument.   

(e) Commission Analysis and Conclusions 
At the outset, the Commission notes that ComEd failed to establish that a change 

regarding the accounts in question is warranted. As CUB/City point out, ComEd has 
been unable to point to any FERC requisite, except those set forth by the FERC in 1978 
and in 1988, to substantiate a change which, according to ComEd, is needed in order to 
align rates here with FERC rates, in order to avoid “trapping” of its costs, in a manner 
that harms ComEd between the two jurisdictions.  Surely, if these FERC requirements 
really did impose a “trapping” of costs for ComEd between the two jurisdictions, it would 
not have waited several decades to correct this anomaly.  This would have thereby 
precluded it from its entitlement to that which it is entitled from both jurisdictions for 
several years.   

Further, ComEd points to no fact in its argument indicating that there actually is 
such a “trapping” between the two jurisdictions.  For this reason, therefore, the case law 
that ComEd cited establishing the lack of constitutionality regarding utility commission 
decisions that “trap” such costs (e.g., Natahala Power & Light Co. v. Thornburg, 476 
U.S. 953, 106 S. Ct. 2349 (1986) are not applicable here.  

The Commission also disagrees with ComEd’s contentions that it has met its 
burden of proof regarding the need to change its methodology, after several years, and, 
that it has established that costs are being “trapped” between the two jurisdictions (this 
Commission and the FERC).  What ComEd has asserted, in its evidence and in its 
briefs, is the factual conclusions that its methodology is more accurate and that costs 
are being “trapped” between the two jurisdictions, without stating any facts to establish 
that these arguments are correct.  However, as Staff, AG/AARP, and City/CUB have 
pointed out, absent from those factual conclusions is the factual basis for those 
conclusions.  Therefore, the Commission need not consider those factually 
unsubstantiated conclusions of fact.  (See, e.g., Fraley v. City of Elgin, 251 Ill. App 3d 
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72, 77, 621 N.E.2d 276 (2nd Dist. 1993)).  In accordance with this very basic rule of 
evidence, the Commission declines to do so here.  

Thus, this Commission does not agree with ComEd’s argument that it met its 
burden of proof.  Merely claiming, without facts or laws or specific facts substantiating 
such an assertion, that costs are being trapped, or, that ComEd’s methodology is more 
accurate, or, that this methodology is necessary in order to ensure that the proposed 
FERC/ICC tariffs are reasonably in accord from ComEd’s perspective, without facts 
establishing why this is so, does not mean that ComEd met its burden of proof.  In fact, 
as Commission Staff, the AG, the AARP, CUB and the City of Chicago point out, 
ComEd’s assertions do not meet this burden, as ComEd’s factual conclusions just set 
forth previously are not supported with facts.  There has been no showing on the part of 
ComEd that there is any circumstance that warrants any change from what the 
Commission has approved in Docket 10-0467, and in the decade or so preceding the 
final order in that docket, warrants change on this issue.   

The Commission therefore concludes that Staff’s adjustments are approved.  The 
Commission further notes that, in the future, all parties are urged to follow the rules of 
evidence. 

(2) Wages & Salaries (W&S) Allocator Calculation2

The W&S Allocator allocates the costs of administrative and general wages and 
salaries.  These salaries provide support for all Company activities and, accordingly, are 
not directly assigned to specific cost centers.  In general, the W&S Allocator or A&G 
Allocator determines how much of the Administrative Wages and Salaries Expense 
should be allocated to delivery service customers. 

 

(a) Staff 
Staff states that the Wages and Salaries Allocator is used in numerous places in 

ComEd’s Formula Rate Template to allocate other costs to the delivery service 
customers.  Staff takes issue with ComEd’s proposed W&S Allocator of 89.22% that 
over-allocates $2.670 million in costs to the delivery service customers.  (Staff Ex. 14.0, 
Attachment A, p. 1)  Staff witness Knepler maintains that this Allocator should be 
reduced by 0.50% (half of one percent) to 88.72%.  (Staff Initial Brief at 14).   

Staff avers that the Wages and Salaries Allocator can be depicted as the 
following: 

W&S Directly Assigned 
to Delivery Service  x A&G Wages Salaries =  Amount Allocated 
Total Wages & Salaries      to Delivery Service 

Staff asserts that it is in agreement with ComEd that the numerator of the ratio should 
reflect the wages and salaries that are directly assigned to Delivery Service.  Thus, Staff 
continues, the numerator reflects:  (1) Distribution, (2) Customer Accounts, and (3) 

                                            
2  This issue is also discussed in some parties’ briefs at Section V.C.1.e. 
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Customer Service & Information wages and salaries.  The disagreement lies in the 
components of the denominator, as ComEd proposes that the denominator reflect all 
wages, except $1,432,396 of production wages and salaries that were recorded in its 
2010 FERC Form 1.  (ComEd FERC Form 1 at354, line 3; Staff Initial Brief at 15-18).   

(b) ComEd 
ComEd asserts that its W&S Allocator allocates indirect overhead costs (e.g., 

human resources, finance, injuries and damages, and numerous other general 
corporate costs) between transmission and distribution services, citing the testimony of 
its witness Ms. Houtsma, ComEd Ex. 12.0 at 20.  ComEd states that the salaries and 
wages, as well as the pension and benefit costs, of the handful of ComEd employees 
(roughly one-half of one percent) that are involved in the administration of ComEd’s 
energy procurement contracts, are carved out of the delivery services revenue 
requirement (roughly $1.4 million in 2010).  Because the indirect overhead costs cannot 
be directly identified as transmission, distribution or production, ComEd argues that it is 
entitled to allocate this “bucket” of indirect costs to the two functions, to which, virtually 
all of ComEd’s employees dedicate their time, which is transmission and distribution.  
(ComEd Initial Brief at 68-69). 

Focusing on what ComEd terms “the de minimis” number of ComEd employees 
who work on energy acquisition, ComEd disagrees with Staff witness Knepler’s 
proposal to disallow approximately $2.7 million in this docket. ComEd states that this 
figure represents the amount of indirect costs that are attributable to these employees.   
According to ComEd, this proposal incorrectly assumes that a direct dollar for dollar 
correlation exists between each dollar of salary incurred and each dollar of overhead 
costs.  ComEd avers that the W&S Allocator does not necessarily imply any such 
correlation.  It also asserts that the record contains no evidence that this Allocator is 
assigning production-related costs to delivery services, thereby overcharging delivery 
services customers.  ComEd argues that Staff’s proposal puts form over substance by 
focusing on a mechanical application of the W&S Allocator, while ignoring the 
substance of the costs themselves, which are related to transmission and distribution 
services.   

ComEd further argues that Staff declined to address whether this docket, or 
another docket regarding Rider PE, should decide the recovery of the $2.7 million at 
issue.  It avers that neither Staff nor any other Intervenor contests the prudence or 
reasonableness of the $2.7 million.  ComEd additionally requests that, if the 
Commission were to adopt Staff’s disallowance, it should then find in this docket that 
the $2.7 million in indirect costs are prudent and reasonable, and direct that they will be 
recovered through Rider PE.  (ComEd Initial Brief at 69-70).   

(c) Commission Analysis and Conclusions 
ComEd does not really dispute Staff’s argument that costs at issue here should 

not be included in delivery service.  This is true because ComEd concedes that the 
proper forum for these costs is its Rider PE, not the tariff(s) that is/are at issue here.  
Rather, ComEd’s argument is with the fact that the amount at issue is de minimus, as it 
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is only .50% of the total amount of the wages and salaries at issue.  ComEd proffers no 
evidence indicating that Staff is incorrect.  Staff’s adjustment is therefore approved.   

However, the Commission declines to find, here, that these costs are properly 
within the scope of Rider PE, as Rider PE is not the subject of this docket.  The 
Commission further notes that ComEd has not established that the costs at issue are 
“trapped” between this docket, which does not concern Rider PE, and Rider PE. 

c) 2011 Plant Additions 

(1) Staff 
Staff states that Subsection16-108.5(c)(1) of the Act states that the performance-

based rate approved by the Commission shall “[p]rovide for the recovery of the utility’s 
actual costs of delivery services that are prudently incurred and reasonable in amount 
consistent with Commission practice and law.”  Staff avers that it reviewed ComEd’s 
2011 projected plant additions for prudence and reasonableness consistent with 
Commission practice and law, which led to two separate and distinct adjustments: (1) 
reductions to the amount of 2011 projected plant additions, based on Staff’s review of 
specific projects that are  included within ComEd’s forecast, and (2) reductions to the 
total amount of 2011 projected plant additions, based on Staff’s analysis of ComEd’s 
historical plant additions forecast accuracy.  (Staff Initial Brief at 18-19).   

Staff witness Rashid recommended that the Commission disallow $14,926,365 
from ComEd’s proposed rate base, which represents the cost of the projects that 
ComEd either cancelled, completed subsequent to December 31, 2011 or put on hold, 
or categorized as transmission projects, as well as a project that ComEd indicated that it 
treats as a blanket program.  (Staff Ex. 19.0, Attachment B at 3). Mr. Rashid 
recommends this adjustment because, in his opinion, these projects were not used and 
useful on December 31, 2011 as is required by Section 9-212 of the Public Utilities Act. 
Staff additionally cites Section 9-211 of the Public Utilities Act, which provides that a 
utility’s rate base may include “only the value of such investment which is both prudently 
incurred and used and useful in providing service to public utility customers,” and 
Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389, 404 (2d 
Dist. 2010).  (Staff Initial Brief at 19-20).   

Staff’s position, as is set forth in Mr. Rashid’s testimony, is that Section 9-212 
clearly applies to significant additions to existing facilities or plant, and accordingly 
would apply to distribution capital projects that he reviewed.  Staff also asserts that 
Section 9-211 also applies to the distribution capital projects as well.  In total, Mr. 
Rashid reviewed information on eighty projects that ComEd included in rate base that 
were not complete before the end of 2011.  Staff contends that the cost of any project 
that ComEd did not include in its 2011 capital projects forecast should not be included in 
the calculation of the formula rate base.  In support, Staff cites 220 ILCS 5/16-
108.5(d)(1).  

Staff points out that here, the calendar year in which the formula rate inputs are 
filed is 2011.  Staff concludes that therefore, it is consistent with Subsection 16-
108.5(d)(1) to only include “data” that is pertinent to ComEd’s 2011 plant addition 
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forecast in rate base.  Staff points out that ComEd is responsible for providing an 
accurate forecast of its capital project additions that may be reviewed to determine 
whether they are prudent and used and useful, which is the condition for including them 
in rate base.  (Staff Initial Brief at 20).   

Mr. Rashid reviewed thirty-two projects prior to filing his direct testimony.  In his 
direct testimony, Mr. Rashid concluded that the Commission should disallow the cost of 
four projects that ComEd did not complete before the end of 2011, as well as the cost of 
a project that ComEd cancelled, from inclusion in rate base.  (Id. at 7, 9).  In addition, 
Mr. Rashid asked that ComEd state whether it included in its proposed rate base other 
projects with completion dates after the end of 2011, or that had been cancelled.  Mr. 
Rashid sent ICC Staff DRs (“data” requests) ENG 2.01 and ENG 2.02, which asked 
ComEd to identify projects that had been cancelled or had completion dates subsequent 
to the end of 2011.  Staff states that ComEd provided a supplemental response to ICC 
Staff DR ENG 2.01 (Staff Ex. 19.0, Attachment A), from which, Mr. Rashid prepared 
Schedule 19.1 attached to his rebuttal testimony.  Staff further states that, in its 
supplemental response to ICC Staff DR ENG 2.01, ComEd provided a list of seventy-
nine distribution capital projects, seven of which, were cancelled.  The cost of these 
cancelled projects is $1,316,739.  The list included sixty-seven projects with completion 
dates subsequent to the end of 2011 or were otherwise on hold.  The cost of these 
delayed projects is $11,463,009.  (Staff Sch. 19.1 at 2).  The list also included two 
projects that ComEd categorized as transmission projects that have a combined cost of 
$171,776.3

Staff additionally avers that ComEd’s supplemental response to ICC Staff DR 
ENG 2.01, however, did not include a project that has a completion cost of $1,974,541, 
which ComEd listed in its response to Staff DR ENG 1.01, with a completion date of Q4-
2016.  (Staff Ex. 19.0, Attachment B).  That project is called the “O’Hare Modernization 
Project” and refers to it as ITN 13507.  In its response to ICC Staff DR ENG 1.01, 
ComEd indicated that ITN 13507 is a long-term project that functions in a manner that is 
similar to a blanket project.  ICC Staff DR ENG 1.01(d) asked ComEd to provide the 
completion cost of ComEd’s 30 most costly additions to electric distribution plant, in 
addition to those already included on Schedule F-4.  In her surrebuttal testimony, 
ComEd witness Michelle Blaise stated “While the overall project has a completion date 
of 2016, components of the project are completed and placed in service each year – 
including 2011.”  (ComEd Ex. 26.0 at 5)  However, according to Staff, Ms. Blaise failed 
to provide evidence that distinct components of ITN 13507 that are used and useful that 
were put into service in 2011.  In his rebuttal testimony, Mr. Rashid updated the amount 
that the Commission should disallow ComEd from inclusion in rate base from 
$8,900,968, as recommended in his direct testimony, to $14,926,065.  (Staff Ex. 19.0 at 
2; Staff Initial Brief at 21-22). 

  (Id.).   

Staff also reduced the total amount of projected plant additions requested by 
ComEd, based on a historical comparison of ComEd’s budgeted and actual plant 

                                            
3  ComEd concedes that including this $171,776 for transmission projects was erroneous.  

(See, ComEd Initial Brief at 35-36). 
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additions, using Year-to-Date actual information through October 2011.  The historical 
information analyzed by Staff indicated that for the 70-month period covering calendar 
years 2006 through 2010 and January 2011 through October 2011, actual plant 
additions averaged only 96% of total budgeted plant additions (on a non-jurisdictional 
basis).  According to Staff, taking into consideration the magnitude of the historical 
variance and the basis for the past and current plant additions forecasts, and also 
adjusting the projected plant additions to reflect ComEd’s historical variance between 
budgeted and actual plant additions, provides a more reasonable projection of the 
expected additions to plant in service.  Staff argues that the comparison of historical 
“actual” to budget plant additions provides the Commission with an objective method of 
determining the reasonableness of projected plant additions.  It allows the Commission 
to observe past trends independent of the analyses provided by ComEd.  Staff further 
argues that use of this method to evaluate the reasonableness of the projected plant 
additions incorporates “multiple and dynamic considerations” that were relied upon in 
ComEd’s models, processes, and procedures used in developing its plant additions 
budgets.  However, Staff’s review of the aggregate forecast did not consider the amount 
of actual plant additions placed into service by the Company by December 31, 2011.  
(Id. at 23-24).   

Staff points out that the instant proceeding is the only one in which the actual 
amount of ComEd projected plant additions will be known before rates go into effect.  
As such, Staff focused on developing a process to evaluate the aggregate forecast 
which could be employed by the Commission in, not only the current proceeding, but 
also in similar future proceedings during which, the actual amount of projected plant 
additions will not be available before the date of the final order in future cases.  Using 
the actual data through October 2011 in combination with the historical data from 
calendar years 2006-2010, Staff determined that historically, ComEd averaged only 
96% of total budgeted plant additions.  (Staff Initial Brief at 23-24). 

(2) ComEd 
ComEd contends that its forecasted $684,431,000 gross plant amount of 2011 

plant additions in rate base should be approved.  According to ComEd, its forecast was 
supported by substantial and detailed evidence.  It further argues that final year end 
plant additions actual “data” is available here and this “data” shows that the projected 
plant additions were below actual 2011 plant additions (jurisdictional) of approximately 
$753,600,000 (gross plant amount).  According to ComEd, Staff’s proposals to reduce 
ComEd’s projected plant additions based on an historical variance of projected to actual 
plant additions and a partial analysis of actual results for a few specific projects, 
disregards actual “data” showing that actual plant additions exceeded ComEd’s 
projection.  (ComEd Initial Brief at 33-34). 

ComEd states that Staff’s direct testimony proposed to reduce the additions by a 
net $34,368,000, and to deny recovery of the associated $8,128,000 in depreciation 
expense, citing Staff Ex. 5.0, Sch. 5.01.  Staff’s rebuttal testimony revised those figures 
to $45,527,000 and $309,000, respectively.  Staff later acknowledged that it had 
miscalculated its rebuttal figures, providing recalculated figures of $32,419,000 and 
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($86,000).  ComEd Staff Group Cross Ex. 1 at Staff response to ComEd data request 
9.01.  (ComEd Initial Brief at 34).   

ComEd maintains that Staff’s adjustment, as revised and corrected, has two 
claimed bases: a net $14,926,000 of the plant reduction that is attributable to removing 
projects that were cancelled or had a revised completion date after 2011.  The 
remaining net $17,943,000 of the plant reduction was based on Staff’s supplanting the 
2011 forecasted plant additions “data” with a five-year average historical comparison of 
budget and actual additions, which suggested a 4% average variance of “actuals” 
(actual costs) below budgets, citing Mr. Rashid’s testimony and ComEd Staff Group 
Cross Ex. 1.  (Id.).   

ComEd argues that Staff witness Mr. Rashid’s proposal to remove a net amount 
of $14,926,000 of plant, reflecting projects that were cancelled or had a revised 
completion date after 2011 is one-sided, because it fails to take into account new 
projects and projects that have been accelerated.  ComEd also argues that this 
proposal is not supported by, or reflected in, any language in Section 16 108.5(c) or (d).  
ComEd further contends that, given the revenue requirement reconciliations, which will 
true up to actual costs, using Staff’s approach in setting rates “on the front end” is even 
less defensible.   

Regarding Staff’s adjustment based on a five-year historical average, ComEd 
contends that Staff’s direct testimony claimed that through October 2011, plant 
additions were only tracking at 90%, but that was 90% of the amount for all of 2011, not 
the first 10 months.  In fact, ComEd continues, if 2011 actual results were included, a 
four-year variance average would be minimal, with the average “actuals” being 99.044% 
of the budget, citing the testimony of its witness, Ms. Blaise.  (ComEd Ex. 17.0 Corr. at 
7–8).  ComEd further argues that it is not reasonable to blindly apply a five-year 
historical variance average, without taking into account the changes that occur 
regarding the cost-drivers.  ComEd states that its projection does take trends into 
account.   

ComEd additionally avers that Staff’s average variance calculation is made 
unreliable by the inclusion of 2009 “data,” which reflected an aberrational decline in the 
level of new business additions due to the economy.  It argues that there was additional 
support for this portion of the adjustment that was based on Staff’s analysis of 30 major 
projects suffers from unspecified numerous flaws, and even then, it only shows a 1.33% 
variance, not the much higher variance that this portion of Staff’s adjustment applies, 
again citing the testimony of its witness Ms. Blaise, ComEd Ex. 17.0 Corr. at 9–11. 
(ComEd Initial Brief at 35-36).   

(3) Commission Analysis and Conclusions 
With regard to Staff’s average balance calculation issue, the Commission 

declines to adopt this adjustment.  Section 16-108.5 of the Public Utilities Act provides 
that:  
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The Commission shall do the following: 
(1) Provide for the recovery of the utility’s actual costs of delivery services 
that are prudently incurred and reasonable in amount consistent with 
Commission practice and law.  The sole fact that a cost differs from that 
incurred in a prior calendar year or that an investment is different from that 
made in a prior calendar year shall not imply the imprudent or 
unreasonableness of that cost or investment.   

(220 ILCS 5/16-108.5(c) and (c)(1)).  Therefore, this statute precludes disallowances 
that are solely based upon differences from what was incurred as a cost or investment 
in previous years.  Additionally, as ComEd points out, the recent state of the U.S. 
economy, particularly in 2009, may very well have reduced the amount of new business 
that ComEd acquired, which could skew the average that Staff presents.   

Concerning Staff’s adjustment for incomplete or cancelled projects, the 
Commission notes the following pertinent provision in the statute: 

The inputs to the performance-based formula rate for the applicable rate 
year shall be based upon final historical data reflected in the utility’s most 
recently filed annual FERC Form 1 plus projected plant additions and 
correspondingly updated depreciation reserve and expense for the 
calendar year in which the inputs are filed.  The filing shall also include a 
reconciliation of the revenue requirement that was in effect for the prior 
rate year . . . with the actual revenue requirement for the prior rate year. .  
. . .  Any over-collection or under-collection indicated by such 
reconciliation shall be reflected as a credit against, or recovered as an 
additional charge to, respectively, with interest, the charges for the 
applicable rate year. . . . 

(220 ILCS 5/16-108.5(d)(1)).  Here, the “final historical data” concerns 2010 and ComEd 
has filed projected plant additions for 2011.  The 2011 projected plant additions will be 
subject to a true-up or reconciliation pursuant to this provision, with any over-recovery 
being refunded to ratepayers.  Therefore, the statute does not envision the situation in a 
typical rate case, where plant additions for the rate year are analyzed for completeness 
and accuracy.  Instead, they are trued up in the next reconciliation proceeding.  The 
Commission therefore declines to adopt Staff’s adjustments regarding this issue.   

d) Derivative: Restricted Stock 
See, Section V.C.1.b.  

e) Derivative: Incentive Compensation 
See, Section V.C.1.c. 

f) Derivative: Perquisites and Awards 
See, Section V.C.1.d. 
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3. Accumulated Depreciation & Amortization 

The only possible issue presented here regarding accumulated depreciation and 
amortization is IIEC’s average proposal that is discussed in Section III.C.1 herein 
regarding average year or year-end rate base. Because the Commission previously 
declined to adopt this proposal, this issue is resolved.  (See, e.g., ComEd Initial Brief at 
37).   

4. Cash Working Capital Issues 
ComEd’s direct testimony presented a cash working capital (“CWC”) requirement 

of $49,705,000, which was updated in its rebuttal testimony to $39,805,000.  ComEd’s 
surrebuttal updated the cash working capital to $38,138,000, if non-AFUDC CWIP is 
included in rate base, or $38,384,000 if non-AFUDC CWIP is not included in rate base.  
ComEd’s rate base and revenue requirement figures in the surrebuttal testimony of Mr. 
Fruehe incorporated the $38,138,000 figure, even though he removed the non-AFUDC 
CWIP from rate base for rate-setting purposes, because non-AFUDC CWIP will be 
included in the reconciliations. ComEd’s cash working capital as presented in the 
Appendix to this order has been updated to reflect the conclusions in this order. 

a) Revenue Collections Lag 

(1) ComEd 
ComEd explains that the revenue collections lag is the average amount of time 

from the date when ComEd issues a bill to the customer to the date that it receives 
payment from that customer.  ComEd states that its updated collections lag of 32.24 
days is correct and should be approved.  ComEd maintains that figure was calculated 
using a midpoints methodology that is reasonable, and that was approved by the 
Commission in Docket 10-0467, among other dockets.  Moreover, ComEd notes that it 
incorporated grace periods into its calculation, thereby significantly understating the 
collections lag, which would be 9.1 days longer without the incorporation of grace 
periods.  In addition, ComEd states that it excluded receivables over 365 days old, 
which also reduced its calculated lag.   

ComEd claims that Staff’s Initial Brief takes no issue with ComEd’s calculation of 
its collections lag.   

ComEd asserts that the shorter collections lags proposed by AG/AARP and CUB 
are incorrect, and, in AG/AARP’s case, miscalculated even on its own terms.  Each 
improperly disregards that ComEd, by incorporating grace periods assumptions into its 
calculation, significantly understated the collections lag.  AG/AARP’s initial attempt to 
turn that fact into an argument against the reliability of ComEd’s lead/lag study was 
misguided, as reflected by AG/AARP’s retreat from that position in rebuttal.  ComEd 
contends that AG/AARP and CUB also improperly ignore that ComEd loses the time 
value of money with respect to receivables that ultimately are not collected, a fact also 
drawn out during the cross-examination at the hearing, although CUB witness Smith 
tried to obscure the point.  Finally, AG/AARP’s and IIEC’s proposals for more study on 
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this subject are unwarranted.  ComEd’s understated collections lag figure of 32.24 days 
should be approved.   

ComEd states that AG/AARP mentions that ComEd assumed no CWC 
requirement for the average nearly $210 million that residential customers owe per 
month, for the first 30 days after billing, only confirms the fact that ComEd has 
understated its CWC requirement.   

ComEd finds that AG/AARP correctly notes that the decision in Docket 10-0467 
is not binding here, but AG/AARP does not and cannot point to any new facts presented 
in the evidence here that would support a different ruling on the collections lag.  
AG/AARP points to a sample of two months of bills for 50 of ComEd’s over 3 million 
residential customers, but the assertion that this casts “serious doubt” on ComEd’s 
lead/lag study is unsupported, lacks credibility, and ignores that the sample is not 
statistically significant.   

ComEd continues that AG/AARP’s Initial Brief also discusses at great length the 
fact that some of the receivables in ComEd’s calculations ultimately will become 
uncollectible, and points out that uncollectibles are recovered through ComEd’s Rider 
UF – Uncollectibles Factors (“Rider UF”).  CUB and IIEC also point to amounts 
ultimately not collected and CUB also points to the rider.  According to ComEd, their 
points do not support any adjustments to ComEd’s CWC requirement.  All of the costs 
included in the cash working capital analysis are recoverable costs; the cash working 
capital requirement measures the time difference between when the cost is recognized 
and when it recovered through rates.  ComEd states that it loses the time value of 
money with respect to receivables that ultimately are not collected, a fact also shown 
during the cross examination at the hearing, although CUB witness Smith tried to 
obscure the point.  ComEd maintains that it has in fact incurred the capital costs of 
providing utility service while billing customers for that service later.  ComEd continues 
that amounts owed do not make it to Rider UF until they have gone through the long 
process that leads to a write-off.  Then, when they are included in the rider, no time 
value of money is incorporated; thus, that most amounts charged under the rider are 
collected is irrelevant.   

ComEd also recommends that CUB’s claim that rulings on the collections lag in 
rate cases involving other utilities should be ignored because they “might” have 
methodological flaws or “might” not have been challenged is rank speculation that 
CUB’s witness undertook no effort to verify, and stands in sharp contrast with his 
citation of rulings in other cases on other issues.   

According to ComEd, IIEC’s Initial Brief theorized that the fact that residential 
customers have 21 days to pay means that ComEd collections lag somehow is 
overstated.  That theory is not only unexplained but is contradicted by ComEd’s grace 
period assumptions and the more than $30 million in late payment fees paid by late 
paying customers in 2010.   

Finally, ComEd contends that AG/AARP and IIEC’s request for more study on 
this subject is unwarranted and that its understated collections lag figure of 32.24 days 
should be approved.   
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(2) Staff 
Staff reduced CWC by using zero lag days for Energy Assistance/Renewable 

Energy Charges (“EAC/REC”) and Gross Receipts/Municipal Utility Taxes (“GRT/MUT”) 
consistent with the Final Order in Docket 10-0467.  The Order states: 

The Commission agrees with Staff’s interpretation as to the EAC/REC and 
GRT/MUT tax issues. For the EAC/REC tax, the utility shall remit all 
moneys received as payment to the Illinois Department of Revenue by the 
20th day of the month following the month of collection. Under the 
GRT/MUT tax, this ordinance requires ComEd to file a monthly tax return 
to accompany the remittance of such taxes, due by the last day of the 
month following the month during which such tax is collected. Both the 
statute and ordinance requires ComEd to remit these pass-through taxes 
after they have been collected from customers. ComEd stated in its briefs 
that the Company correctly pays these taxes in the month following 
activity that occurs in a prior “tax liability” month. The Commission 
concludes that the CWC calculation for GRT/MUT pass-through taxes 
should reflect zero revenue lag days and 44.21 expense lead days and 
zero revenue lag days and 35.21 expense lead days for EAC/REC pass-
through taxes as supported by Staff.   
(Order, Docket 10-0467, May 24, 2011, p. 48.) 
Staff explains that EAC/REC and GRT/MUT are pass-through taxes.  They pass 

through the utility on their way from the taxpayer, the ratepayer, to the taxing authority 
and are not revenue to the utility and are not included in the revenue requirement.  Staff 
asserts that a revenue lag should not be applied to things which are not revenue.   

Staff continues that CWC is intended to be the amount of funds required from 
investors to finance the day-to-day operations of a utility.  Pass-through taxes are not 
part of the day-to-day utility operations which is the provision of utility service.  Passing 
taxes from the ratepayer to the taxing authority, even if done through the ratepayer’s 
monthly utility bill, does not change the nature of pass-through taxes.  The method by 
which pass-through taxes are passed along does not transform them into a source of 
revenue for the utility.  Applying a revenue lag to pass-through taxes increases CWC, 
thereby increasing rate base.  The result is that ratepayers would pay a higher rate to 
finance pass-through taxes, even though pass-through taxes are funded by ratepayers.   

Staff argues that the Company’s inference that a Commission decision regarding 
the calculation of CWC would somehow lead ComEd into changing its internal 
procedures for remitting pass-through taxes is a straw man.  Staff states that it is not 
proposing that the Company change its internal procedures.  Staff’s position affects only 
the amount of CWC to be included in rate base.  Staff’s position is the same as that 
adopted by the Commission in the Company’s prior rate case, Docket 10-0467, and the 
Company did not change its procedures for remitting pass-through taxes as a result of 
that decision.  Staff notes that the Company has not even discussed this subject with 
the City of Chicago or other municipalities.  Staff recommends that the Commission 
make its decision on information available in this proceeding.  What the Company might 
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or might not negotiate with the various taxing authorities in the future is too uncertain to 
be considered. 

Staff explains that it also reduced CWC by using 36.04 lag days for the pass-
through taxes Illinois Excise Taxes and City of Chicago Infrastructure Maintenance 
Fees rather than the 51.25 lag days used by the Company.  Staff’s lag days do not 
include the service lag of 15.21 days which is included in the Company’s 51.25 lag days 
(51.25 – 15.21 = 36.04).  The Final Order in Docket 10-0467 set lag days to 39.26 days 
for Illinois Excise Taxes and City of Chicago Infrastructure Maintenance Fees. (Order, 
May 24, 2011, Docket 10-0467, Appendix A at 17, lines 4 - 5).  The lag of 39.26 days is 
equal to the operating revenue lag of 54.47 days less the service lag of 15.21 days. 

(3) AG/AARP 
The largest of the disagreements between ComEd and AG/AARP involves the 

accuracy and reliability of ComEd’s methodology used by Mr. Hengtgen to estimate the 
Revenue Lag in the lead-lag study.  AG/AARP explains that ComEd’s proposed 
Revenue Lag is comprised of five segments, including: 

1. A customer usage or service period lag of 15.21 days; 
2. An average billing period lag of 2.06 days; 
3. A collection lag between the billing date and customer remittances 

estimated at 32.24 days by ComEd; 
4. A payment processing lag for processing and depositing of remittances; 

and 
5. A bank float of 0.79 days until deposited funds are available for use by 

ComEd.   
AG/AARP witness Brosch testified that there are major problems with the third 

element of the Company’s calculation that must be corrected.  The revenue collection 
lag underlying the asserted CWC amounts is being estimated by Mr. Hengtgen through 
application of very crude assumptions to broad categories of month-end accounts 
receivable balances.  Mr. Hengtgen’s methodology employs 13-month-end Accounts 
Receivables balances that are averaged.  But rather than employ any kind of an 
analysis to determine when revenues actually are received by ComEd among the 
various customer categories, Mr. Hengtgen, with few exceptions, either simply selected 
the mid-point of each broadly defined Accounts Receivables aging interval or, after 
deducting the grace period from each aging interval, created and selected the mid-point 
of the time remaining in each aging interval time increments.   

AG/AARP argues that neither Mr. Hengtgen nor ComEd actually measures how 
long it takes the Company to collect revenues from its customers.  Instead, the 
Company looks to a breakdown of its month-end Accounts Receivable balances by 
customer class and assigns, without any supporting analysis, arbitrarily assumed 
revenue collection dates to each grouping of aged receivable balances.  For example, 
all of the residential customer accounts with balances owed that were 31-60 days old 
were assumed be paid precisely at the mid-point of this period, on day 45, and all 
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residential customer accounts with balances 61-90 days old are assumed to be fully 
paid to ComEd precisely on day 75, which is again the mathematical mid-point of the 
period.  Similar “mid-point” assumptions were employed throughout ComEd’s 
calculations, with no further analysis to determine within these broad aging categories 
when customers, on average, are actually paying their bills.   

AG/AARP asserts that ComEd employs equally makeshift “grace period” 
assumptions, which cause several early aging categories of Accounts Receivable to 
arbitrarily deviate from consistent use of the Company’s mid-point assumptions that are 
employed elsewhere.  For example, ComEd assigns an assumed zero lag value to all 
residential balances 0-30 days old and assigns an 8 day value to small commercial and 
industrial (“SCI”) and large commercial and industrial (“LCI”) accounts falling within the 
same aging category.  AG/AARP alleges that it is highly unlikely that all of the 
commercial customers in the SCI and LCI classes that pay their bills within 30 days also 
happen to elect to pay on exactly day number 8 in that aging group, as assumed by 
ComEd.  Mr. Brosch further testified that it is factually impossible for all the residential 
customers who pay within the first 30 days after their bills are rendered to have actually 
paid on day number zero, as assumed by ComEd.   

AG/AARP notes that Mr. Hengtgen confirmed he employed arbitrary assumptions 
in his analysis of the timing of residential account remittances, including the postulation 
that there is no CWC requirement associated with the nearly $210 million of average 
residential accounts receivables that are less than 30-days old.  When it came to the 
31-60-day period, again Mr. Hengtgen conducted no specific evaluation or statistical 
sampling of the timing of remittances during that 31-to-60-day period.  AG/AARP adds 
that Mr. Hengtgen claimed that type of information is not available and that the 
Company does not know the actual dispersion of all the payments during the month 
because it performs no such analysis.   

AG/AARP argues that the same kind of arbitrary assumptions were employed in 
other customer classes.  For the railroad, street lighting and public authority customer 
groups, Mr. Hengtgen made no analysis as to whether these customers remit their 
payments prior to the grace period deadline.  AG/AARP states that Mr. Hengtgen 
admitted that he is unaware of any statistical regularity in the remittance of receivables 
on any defined basis for that time period.  With respect to the Government ratepayer 
class, a zero midpoint is listed because the grace period for that category of customers 
is longer than that age interval.  Again, all of these random assignments of remittance 
dates were performed because Mr. Hengtgen insists the data is not available.  The data 
is not available, maintains AG/AARP, because ComEd simply has chosen not to 
perform a statistical analysis that would take a sampling of the remittances from each of 
these customer classes to try and determine more specifically when customer payments 
are received by the Company.   

AG/AARP contends that Mr. Hengtgen confirmed that a single, one-day change 
in the revenue collection lag alters the CWC requirement by $4.9 million.  AG/AARP 
states that the Company must be required to perform a more precise quantification of 
CWC requirements to ensure that ratepayers are not compensating the Company for a 
return on funds that are in fact supplied by ratepayers not investors.  According to 
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AG/AARP, ComEd’s arbitrary midpoint assumption methodology creates the very real 
possibility that rate base is significantly overstated given the timing of the Company’s 
actual cash flows.   

AG/AARP reasons that the evidence in this record of the arbitrary and random 
assumptions employed by Mr. Hengtgen in calculating the Company’s CWC 
requirements, as well as the fact that this case will provide the template for evaluation of 
rate base and operating income expense items in formula rate proceedings in the 
future, demand that the Commission require the Company to be more precise in its 
calculation of CWC requirements.  AG/AARP states that no less than three witnesses 
concluded that the Company’s calculation of the revenue collections lag was arbitrary 
and results in overstated revenue collection lag day figures.   

AG/AARP argues that other evidence supports adoption of Mr. Brosch’s 
recommendations.  ComEd provided in response to AG data request 7.06, copies of 
randomly selected bills for 50 residential customers in two consecutive months.  A 
review of the actual remittances from these customers showed no significant pattern of 
past due balances.  AG/AARP suggests that this limited sample of actual residential 
customer bills and payment history casts serious doubt upon the credibility of ComEd’s 
asserted residential revenue collection lag. 

AG/AARP argues that problems are also obvious at the other end of the 
Accounts Receivable aging spectrum where ComEd has applied its mid-point 
assumptions.  Extremely old receivables that have been outstanding more than 90 days 
are fully incorporated within the ComEd lead-lag study approach and contribute heavily 
to the Company’s estimated revenue collection lag.  ComEd’s calculations fail to 
acknowledge that a large percentage of its oldest Accounts Receivable balances will 
ultimately become uncollectible and not be collected at all.  Specifically, the Company’s 
oldest tiers of Accounts Receivable contain a higher percentage of individual customer 
balances that are at high risk of ultimate write-off as uncollectible.  However, AG/AARP 
asserts that ComEd’s calculation to estimate the revenue collection lag day value 
wrongly gives no consideration to the heightened risk of uncollectibles among the oldest 
outstanding customer accounts.  This is problematic because there is no cash flow 
associated with a customer bill that is not paid, so the uncollectible portion of ComEd’s 
oldest receivable balances, which are never satisfied by customer remittances, can 
have absolutely no impact upon the Company cash flows or CWC requirements.   
AG/AARP responds that this has the effect of increasing the revenue collection lag 
portion of the CWC calculation, and thereby increasing the Company’s proposed CWC 
amount.   

AG/AARP states that Mr. Brosch revised the Company’s revenue collection lag 
calculations to remove the portion of Accounts Receivable that ComEd’s own analysis 
predicts will become uncollectible.  Mr. Brosch testified, however, that even after 
correcting the revenue correction lag to remove estimated uncollectible accounts, the 
Company’s revenue collection lag estimate is not reliable for future use by the 
Commission.  He noted that the revised revenue lag day value resulting from the 
adjustment to remove uncollectible accounts will modestly improve the accuracy of the 
Company’s study.  However, none of the problems and inherent inaccuracies arising 



11-0721 

40 
 

from ComEd’s arbitrary mid-point assumptions, the use of only month-end Accounts 
Receivable balances, and the Company’s assumptions made regarding billing grace 
periods are remedied by the changes Mr. Brosch made to the revenue collection lag 
estimate.   

AG/AARP states that in order to create a reliable template for future formula rate 
reconciliations, the Company should be required to conduct statistical samples of actual 
customer remittances, to determine the average number of days between collection 
date and the related prior billing date(s).  Alternatively, ComEd should be required to 
collect and analyze its average daily electric service accounts receivables balance, net 
of the related uncollectibles reserve, to quantify how many days of its sales are 
“outstanding” within these balances.  Mr. Brosch testified that this Accounts Receivables 
“turnover” calculation relies upon dividing the net average daily balance of Accounts 
Receivables by annual utility sales revenues and is routinely used in other jurisdictions 
to quantify the revenue collection lag for energy utilities.  Mr. Brosch recommends that 
ComEd be required to employ either or both of these methods in future lead lag studies 
to actually measure customer remittance patterns and more accurately quantify the 
revenue collection lag, before any future CWC amounts are included in rate base.   

(4) IIEC 
IIEC argues that ComEd’s revenue lag of 51.25 days is overstated, and as a 

result, its CWC calculation is overstated.  IIEC finds that a revenue lag of 35 to 40 days 
would be more appropriate.  IIEC believes one of the primary components of the 
revenue lag is the collection lag.  ComEd has proposed a collection lag of 32.34 days. 

IIEC argues ComEd’s calculation of revenue lag fails to give proper credence to 
the fact that ComEd’s tariffs give customers 21 days to make remittance on their bills 
before they are considered late.  Given such tariff provisions, it is reasonable to expect 
that the collection lag component of the revenue lag would be less than the 32.34 days 
reflected in ComEd’s CWC calculation.  IIEC notes that ComEd’s calculation of CWC 
requirement reflects significant late payments based on accepting the assumption that 
customers as a whole pay their bills late (after the 21 day remittance period).  IIEC 
argues that is not a reasonable assumption.  IIEC asserts ComEd fails to present any 
information that demonstrates that the size and timing of customers’ late payments 
support its assumption.   

ComEd does not actually measure how long it takes to collect revenues 
from its customers.  Instead the Company looks to a breakdown of its 
month-end Accounts Receivable balances by customer class and assigns, 
without any supporting analysis, . . . arbitrarily assumed revenue collection 
dates to each grouping of aged receivable balances . . . .   
(Brosch, AG-AARP Ex. 1.0 at 23).   
IIEC notes the aged account analysis ComEd uses to support its lag calculation 

included uncollectibles.  IIEC argues uncollectibles should not be included in the 
determination of a collection lag because they represent revenue that ComEd will not 
collect as customer payments.  IIEC finds the inclusion of the uncollectible revenues 
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causes a collection lag longer than the 21 day period ComEd gives customers to remit 
their bill payment.   

ComEd suggests that any adjustment to the collection lag was inappropriate 
because all accounts are not paid within the 21 days.  ComEd also argued that it could 
not identify which accounts would eventually be uncollectible.   

With regard to ComEd’s first argument, IIEC agrees it is true that not all 
customers pay within the 21-day remittance period.  However, IIEC asserts the 
collection lag of 32.34 days proposed by ComEd asserts that, on average, all of 
ComEd’s customers pay after 21 days -- specifically, that all customers pay more than 
11 days after the 21 day remittance period expires.  IIEC notes that this is simply not a 
realistic assumption, and ComEd has not provided empirical evidence that this result 
reflects actual customer payment behavior and is reasonable. As a result, ComEd fails 
to support its overstated collection lag.  

As to ComEd’s second argument, IIEC believes an inability to identify with 
certainty the specific customer accounts that will not pay their bills and become 
uncollectible does not mean that ComEd should reflect all uncollectibles in the analysis.  
In any case, it is not necessary for ComEd to identify the individual accounts that will 
become uncollectible.  Since ComEd does not identify the specific accounts that will pay 
at the times assumed for its analysis, ComEd can make similarly approximate the 
amount of uncollectibles for the purposes of its cash working capital analysis.  IIEC 
believes that ComEd’s refusal to remove the effect of uncollectibles from the analysis is 
equivalent to assuming that there will be zero uncollectible accounts.  IIEC argues that 
such an assumption is not reasonable, and it overstates the collection lag.   

IIEC argues that, given the significant flaws in ComEd’s calculation of the 
collection lag and the absence of an adequate explanation for a collection lag more than 
11 days greater than the 21 day remittance period prescribed by ComEd’s tariffs, the 
Commission should order further investigation of ComEd’s approach.  In the interim, 
IIEC asserts the Commission should adopt the position advocated by AG/AARP witness 
Brosch, who has adjusted ComEd’s collection lag to address the uncollectible issue and 
recommends an overall revenue lag of 46.08 days.   

(5) CUB/City 
CUB/City claims that ComEd fails to remove uncollectible amounts from its 

Accounts Receivable, and thus proposes an incorrect revenue collection lag.  CUB 
witness Smith testified that because ComEd only collects cash from customers who pay 
their bills, any revenue collection lag should be computed only on the collectible portion 
of Accounts Receivable.  CUB/City notes that this would reduce ComEd’s proposed 
revenue collections lag by 4.5 days.  Alternatively, CUB/City notes that the Commission 
could adjust ComEd’s revenue collection lag by 5.17 days.   

(6) Commission Analysis and Conclusion 
The Commission finds that the Company’s method of calculating payment lag is 

consistent with Commission practice.  ComEd used a midpoints methodology that is 
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reasonable and that this Commission approved in Docket 10-0467, among other 
dockets.  If the Commission is to deviate from previously adopted methodology, it needs 
a compelling reason to do so.  The record in this docket does not support deviating from 
previous decisions on this issue.   

The applicability of a revenue lag to EAC/REC and GRT/MUT, and other pass-
through taxes, which is discussed in greater detail in the Section III.C.3.b of this Order, 
shall also remain consistent with the Commission’s decision in Docket 10-0467.   

b) Pass-Through Taxes 

(1) ComEd 
ComEd argues that its revenue lag of 51.25 days for the “pass through taxes”4

ComEd states that the various proposals of Staff, AG/AARP, CUB, and IIEC to 
alter or eliminate various figures in ComEd’s pass-through taxes calculations are 
unmeritorious.  The claim that no lag occurs between utility service and the receipt of 
cash for the EACs/RECs is incorrect both legally and factually.  Illinois statutes require 
ComEd to include these items in its charges, mandate that they are to be considered 
charges for public utility service, and require separate charges on customers’ bills for 
these items (and for the GRT/MUT, IEET, and CIMF).  (305 ILCS 20/13(e); 20 ILCS 
687/6-5(b); 220 ILCS 5/9 221, 9 222). 

  is 
supported by the evidence as are its respective leads which both should be approved.  
ComEd maintains that it identified, explained, and supported the two differences 
between its methodology and that approved by the Commission in Docket 10-0467.   

ComEd continues that their claims about how long ComEd has the use of 
amounts remitted by customers for these items are incorrect, because they choose to 
disregard when ComEd in fact remits payments to the taxing authorities and proceed as 
if ComEd does pay later based on their legal positions that ComEd could pay later. 

According to ComEd, their proposals disregard that, if ComEd were to change 
when it pays the taxing authorities to match the later payment timing that Staff and 
intervenors say is allowable, the taxing authorities would experience a reduction in their 
cash flow that is exactly equal to the change in ComEd’s cash flow as quantified by the 
proposed adjustments in its CWC requirement for pass-through taxes.  ComEd notes 
that in Ameren Illinois Co., ICC Docket 11-0282, pp. 13 14 (Order Jan. 10, 2012), the 
Commission disapproved a Staff proposed adjustment to CWC requirement for EACs, 
where, if the utility were to alter its payment practices, then in the first year the utility 
would remit $2.3 million less to the state.   

ComEd concludes that its calculations, not the Staff and intervenor adjustments, 
correctly reflect the CWC requirements associated with pass-through taxes.   

                                            
4  The pass-through taxes are (1) Energy Assistance Charges (“EACs”) and Renewable 

Energy Charges (“RECs”), (2) Gross Receipts Tax (“GRT”) / Municipal Utility Tax (“MUT”); (3) Illinois 
Electricity Excise Tax (“IEET” or “IET”); and (4) City of Chicago Infrastructure Maintenance Fee (“CIMF”). 
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(2) Staff 
Staff explains that in Docket 10-0467, the Commission agreed with its proposal 

to use zero revenue lag days for EAC/REC and GRT/MUT.  The Company’s process for 
collecting and remitting pass-through taxes has not changed since Docket 10-0467.  
Given that, Staff believes that there is no reason for the Commission to reach a 
conclusion here different than that in Docket 10-0467.   

In the current proceeding, the Company has argued that its election to remit 
pass-through taxes earlier than required justifies a revenue lag.  Staff states, however, 
that ratepayers should not be penalized for decisions made by the Company for its own 
benefit and the Commission should not accept the Company’s argument as a reason to 
increase the Company’s CWC.  Given the hypothetical example of the Company 
electing to pay pass-through taxes a year earlier than required, Company witness Mr. 
Hengtgen testified that he would not expect the Commission to include the full year in 
the CWC calculation.  Staff argues the principle of adding one month or one year to 
revenue lag because of the Company’s election to remit early is the same:  the only 
difference is the length of time.  Staff recommends that the Commission not allow a 
revenue lag for EAC/REC and GRT/MUT.   

(3) AG/AARP 
AG/AARP states that another modification to ComEd’s lead-lag study is needed 

in order to accurately reflect the Company’s CWC requirements associated with pass-
through taxes.  AG/AARP explains that without any analysis to support changes in the 
treatment of cash outlays and inflows associated with these pass-through items, Mr. 
Hengtgen has inappropriately assigned revenue lag day values for these pass-through 
amounts, contrary to prior Commission treatment of these expenses in ComEd’s last 
rate case.  Mr. Hengtgen’s inserted collection lag for these items increases the 
proposed CWC requirement by $39 million.  AG/AARP adds that Mr. Brosch, and other 
Staff and intervenor witnesses, recommend assignment of a zero revenue collection lag 
to these amounts because ComEd simply serves as the collection agent and no tax (or 
cash outlay) is owed until after revenues are collected by ComEd.  Specifically, Mr. 
Brosch set to zero the revenue lag days associated with pass-through charges for 
EAC/REC as well as GRT/MUT.   

AG/AARP asserts that the reflection of a zero collection lag in the lead-lag study 
is consistent with the Commission’s prior treatment of this expense item in ComEd’s last 
rate case.  In Docket 10-0467, the Commission found that pass-through taxes should 
not be assigned a revenue lag because they are payable after revenues are collected 
from customers, noting that  both the EAC/REC and GRT/MUT fees and taxes require 
ComEd to remit these pass-through taxes after they have been collected from 
customers.  The adjustments Mr. Brosch proposes have the effect of eliminating the 
revenue lag day values for these pass-through amounts.   

Additionally, AG/AARP mentions that Mr. Brosch revised the expense lead day 
value for the Energy Assistance Charge because Illinois law provides that a public utility 
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engaged in the delivery of electricity shall assess each of its customer accounts a 
monthly charge and shall remit all moneys received as payment to the Illinois 
Department of Revenue by the 20th day of the month following the month of collection. 
(305 ILCS 20/13).  These terms yield an expense lead days value of 20 days, plus half 
of the prior month of 15.2 days, for a total expense lead of 35.2 days.   

AG/AARP notes that Mr. Brosch observed that there have been no changes in 
the Company’s processes for collecting and remitting pass-through taxes that justify 
revising the Commission’s treatment of these cash flows in determining CWC.  In fact, 
Mr. Hengtgen conceded that the EAC/REC and GRT/MUT amounts are due to the 
taxing authorities only after revenues have been collected by ComEd.  He justifies the 
revenue collection lag amounts by stating that ComEd has elected to pay these pass-
through items earlier than is required.   

AG/AARP alleges that ComEd is reasonably expected to pay its taxes when due, 
so as to minimize the amount of CWC required to operate its business.  The Public 
Utilities Act requires that utility service rates be “least cost” and that rates be just and 
reasonable.  Requiring ratepayers to pay higher rates so that ComEd can choose to pay 
its bills early is neither reasonable nor consistent with the General Assembly’s least cost 
mandate.  Mr. Brosch noted that utilities routinely use mechanized payments or wire 
transfers to optimize their cash flow management, just as ratepayers utilize automatic 
deposit and debit opportunities to optimize their finances.  AG/AARP concludes that 
ComEd has provided no evidence that its early payment of these pass-through 
expenses is necessary or prudent and maintains that Mr. Brosch’s adjustment should 
be adopted.   

(4) IIEC 
IIEC proposed an adjustment to ComEd’s cash working capital calculation to 

change the revenue lag days for EAC/REC charge collections and the revenue lag days 
for GRT/MUT taxes from 51.25 days to zero days, consistent with the Commission’s 
ruling in the last ComEd rate case, Docket 10-0467.  IIIEC says the revenue lag for 
these pass-through taxes should be zero days.  IIEC agrees, as ComEd has argued, 
that taxes are a part of customer bills remitted to ComEd.  However, IIEC believes 
ComEd fails to give proper effect to the fact that the charges and taxes in question are 
payable, by ComEd, after the revenues have been collected.  Specifically, EAC/REC 
charges are payable, by ComEd, the 20th day of the month following the month in which 
they are collected.  The GRT/MUT taxes are payable on or before the last day of the 
month following the month in which they are collected or required to be collected.   

IIEC argues that, because these taxes and charges are not due to be paid by 
ComEd until after ComEd has collected revenues to pay them, assignment of any 
revenue lag to such taxes is inappropriate.  Moreover, IIEC finds prepayment of the 
taxes and charges could be considered imprudent, meaning the resulting costs were not 
prudently incurred and are unreasonable.  Indeed, these taxes and charges were 
assigned a zero-day lag in Docket 10-0467, and the recent Peoples/North Shore cases, 
Dockets 11-0280 and 11-0281, Cons.  IIEC contends the Commission should do the 
same in this case.   



11-0721 

45 
 

While ComEd has acknowledged that these taxes and charges are due after 
revenues for payment of the taxes have been collected from ratepayers, ComEd argues 
that it has historically remitted these taxes and charges based on billed revenues 
instead of collected revenues.  Thus, ComEd proposes that ratepayers be required to 
pay more for electric service because ComEd has volunteered to remit these taxes and 
charges before it is actually required to do so.  IIEC argues ComEd’s payment of these 
taxes on the basis of billed revenues instead of collected revenues, increases its cash 
working capital needs and unnecessarily increases its cost of electric delivery service.   

ComEd has suggested that if it changes from a billed revenue methodology to a 
revenues collected methodology, municipalities would miss monthly payments.  IIEC 
notes that while it is true that a single monthly payment would be delayed in the first 
year of any change the affected governmental units would still receive all of the taxes 
they were due.   

IIEC argues that ComEd’s customers should not be required to pay the increased 
costs associated with increased cash working capital requirements, caused by ComEd’s 
decision to voluntarily pay the subject taxes and charges before they are due.  
Therefore IIEC believes, EAC/REC charges and GRT/MUT taxes should be assigned 
zero lag days as they were in ComEd’s last rate case and the most recent Peoples 
Gas/North Shore Gas rate cases, and Schedule FRB-1 should be modified accordingly.   

(5) CUB/City 
CUB/City notes that the Commission found, in ComEd’s last rate case, that the 

lag time for the EAC/REC and GRT/MUT pass-through taxes should be zero.  Here, 
ComEd proposes to use a revenue lag of 51.25 days.  Despite ComEd’s protestation 
that the utility remits these taxes before they are due, ComEd is not obligated to remit 
the EAC/REC charges until 20 days after the month the utility collects the charges.  
GRT/MUT taxes are not required to be remitted until the last day of the month after the 
taxes were collected or are required to be collected.  Id.  CUB/City agrees with IIEC that 
it is unfair to force ratepayers to pay more for electric delivery service because ComEd 
volunteers to remit taxes before it is required to.  ComEd admits that its collection and 
remittance practices for EAC/REC and GRT/MUT have not changed since the 
Commission’s order in ComEd’s last rate case.  Thus, CUB/City argues that there is no 
factual basis for the Commission to change its finding that zero lag days should be 
used.   

(6) Commission Analysis and Conclusion 
The Commission agrees with Staff and the intervenors’ proposal to use zero 

revenue lag days for EAC/REC and GRT/MUT.  This was also the decision of this 
Commission in the Company’s prior docket, Docket 10-0467.  The Commission notes 
that ComEd’s process for collecting and remitting pass-through taxes has not changed 
since Docket 10-0467.  The Commission finds that pass-through taxes should not be 
assigned a revenue lag because they are payable after revenues are collected from 
customers.  ComEd’s decision to pay the subject taxes and charges before they are due 
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should not require its customers to pay the increased costs associated with increased 
cash working capital requirements.   

The Commission also agrees with Staff’s use of 36.04 lag days for the pass-
through taxes Illinois Excise Taxes and City of Chicago Infrastructure Maintenance 
Fees rather than the 51.25 lag days used by the Company.   

c) Intercompany Billing Lead 

(1) ComEd 
ComEd argues that its intercompany expense lead of 30.55 days is supported by 

the evidence; it reflects when ComEd actually pays these costs, and there is no dispute 
that they are owed.   

ComEd notes, however, that Staff, AG/AARP, and CUB lead figures substitute 
theory for fact and are incorrect.  No valid legal or factual basis supports their complaint 
about when ComEd pays amounts owed to its affiliate, Exelon Business Services 
Company (“BSC”).  That the amounts are owed is not disputed.  Paying amounts owed 
in a timely manner consistent with corporate policy is not cross subsidization.  Their 
theory that ComEd should have the lead increased because the average payment time 
for non-affiliates is longer ignores that the circumstances are not parallel.  The types of 
services non affiliate vendors provide are much different as are their billing practices.  
Moreover, Staff, AG/AARP, and CUB propose longer lead times than have been 
approved for other utilities.  Finally, ComEd asserts that the AG/AARP call for, 
essentially, a lead/lag study relating to BSC is improper and unreasonable.   

(2) Staff 
Staff states that it reduced CWC through a higher number of expense lead days 

on intercompany obligations consistent with the Final Order in the Company’s most 
recent rate case, Docket 10-0467.  The Company’s process for paying intercompany 
obligations has not changed since Docket 10-0467.  Given that, Staff reasons that there 
is no reason for the Commission to reach a conclusion here different than that in the 
Company’s most recent rate case.   

According to Staff, the Commission should maintain its prior finding increasing 
intercompany billing lead by 15 days to equate inter-company billings as being paid 30 
days after the month of service.  The Company calculates the 30.55 day expense lead 
for intercompany obligations by combining a service lead and a payment lead of 
approximately 15.21 days and 15.33 days respectively.  Staff’s analysis shows that the 
Company has an average payment lead of 55.04 days for its operation and 
maintenance services vendors.  The Company uses a payment lead of 15 days for 
intercompany obligations which is less than one-third of the 55.04 day payment lead the 
Company used for its operation and maintenance services vendors.  Staff argues that 
allowing the Company to charge ratepayers a higher CWC requirement in order to pay 
the Company’s affiliates earlier than non-affiliated vendors are paid is a form of cross-
subsidization.  Ratepayers would be penalized through higher costs (in the form of 
higher CWC) for services provided by ComEd affiliates. 
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Staff mentions that in Docket 10-0467, the Commission agreed with Staff’s 
proposal to increase expense lead for intercompany obligations.  The Order in Docket 
10-0467 states: 

Finally, with respect to payments of intercompany obligations, ComEd has 
not shown the need to reject Staff’s adjustments in this area. According to 
the Company’s initial brief, ComEd’s affiliate invoices it on a monthly 
basis, on time, and the invoices require payments on or around the 15th of 
the month following the provision of service. Staff’s adjustment is based 
on this statement. There was no mention of an affiliate agreement to the 
contrary. Therefore, the Commission accepts Staff’s proposed number of 
expense lead days of 45.35, based on the fact that such payments are 
within the Company’s discretion.   

(Order, Docket 10-0467, May 24, 2011, p. 48.) 

(3) AG/AARP 
AG/AARP notes that in Docket 10-0467 the Commission Staff proposed 

modification of the payment lead days applied to affiliate transactions, out of concern 
that unreasonably expedited payments to affiliates could create an unreasonable cross-
subsidy.  In the Commission’s Final Order in that docket, the Commission adopted 
Staff’s proposed expense lead days, based on Company information that showed that 
payment to affiliates was not required until after the provision of service.  AG/AARP 
argues that like its proposed treatment of pass-through taxes discussed above, ComEd 
has supplied no evidence in this case that ratepayers should pay an unnecessarily 
increased level for the Company’s CWC because the Company chooses to pay its 
affiliate vendors unnecessarily early, as compared to other vendors.   

In order to reflect the Company’s true CWC requirements, AG/AARP witness 
Brosch proposed that the expense lead day values assigned to intercompany Billings 
from BSC be increased from the 30.55 days used by ComEd to 45.35 days.  AG/AARP 
maintains that it is not reasonable to apply more expedited payments to ComEd 
affiliates, compared to the timing of payments to ComEd’s other vendors, without some 
showing by ComEd that the Company is either required to pay early or is otherwise 
compensated by its affiliates for doing so.   

In addition to increasing the expense lead day value for this category of 
expenses, Mr. Brosch urged the Commission to order ComEd to perform a study similar 
to a lead-lag study in order to quantify the CWC requirement associated with ComEd’s 
BSC, rather than simply adopting the Company’s policy of payments to BSC by the 15th 
of the following month.  He noted that it is inappropriate for the Commission to simply 
approve ComEd’s “internal policy” of paying its BSC affiliate by the 15th of the following 
month services are provided, with no showing that such a payment policy is reasonable 
or consistent with the CWC needs of BSC.  AG/AARP contends that a more reasonable 
assumption would be utilization of the Company’s lead lag study value for vendors that 
are not affiliated with ComEd and that experience a payment lead of 66.82 days, which 
is applied to ComEd’s “Other O&M Expense.”  Until then, AG/AARP recommends Mr. 
Brosch’s proposed revision to the ComEd lead-lag study which adopts a conservative 
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45.35 lead value for intercompany payments – the same value that was recently 
approved by the Commission in ComEd’s last rate case.   

(4) CUB/City 
CUB/City notes that the Commission’s order in ComEd’s last rate case rejected 

ComEd’s proposed payment lead for inter-company payments of 15 days.  Instead, the 
Commission adopted a payment lead of 30 days.  (Docket 10-0467, Final Order at 48).  
CUB/City claims that the record shows that ComEd has an average payment lead of 
55.04 days for its operations and maintenance vendors.  ComEd failed to produce any 
inter-affiliate agreement requiring ComEd to pay affiliates by the 15th of the month.  
CUB/City state that ComEd provided no evidence why the Commission should change 
its conclusion from ComEd’s last rate case.   

(5) Commission Analysis and Conclusion 
The Commission agrees with Staff and finds that CWC should be reduced 

through a higher number of expense lead days on intercompany obligations consistent 
with the Final Order in the Company’s most recent rate case, Docket 10-0467.  The 
Commission finds that allowing ComEd to charge ratepayers a higher CWC requirement 
in order to pay the Company’s affiliates earlier than non-affiliated vendors are paid is a 
form of cross-subsidization.  The Commission also recognizes that ComEd’s process for 
paying intercompany obligations has not changed since Docket 10-0467.  That being 
the case, the Commission reasons that the conclusion here should mirror that of the 
Company’s most recent rate case and accepts Staff’s adjustment.   

d) Employee Benefits – Pension and OPEB Lead 

(1) ComEd 
ComEd argues that AG/AARP and CUB’s proposal of zero days for the revenue 

collections lag for pension and other post employment benefits (“OPEB”) is incorrect 
and baseless and should not be adopted.  The Company maintains that these costs are 
incurred in the course of providing utility service. These costs are part of and have the 
same collections lag as regular bills.  Moreover, AG/AARP and CUB improperly ignore 
ComEd’s treatment of the applicable amounts in its rate base calculations.  The accrued 
expense amounts for both pensions and OPEB and the routine, periodic cash payments 
to the trusts (cash outflows) are fully accounted for as a 100% reduction to rate base in 
separate rate base line items and it would be a plain double count if the lag associated 
with the outflows were also accounted for in the cash working capital line item.  ComEd 
states that AG/AARP’s claim that ComEd “blindly” applied the full collections revenue 
lag to the cash inflows for these items is wrong and improperly ignores the treatment of 
the applicable amounts in rate base.  ComEd notes that the Commission rejected the 
same proposal from AG/AARP’s witness in Docket 10-0467.  Neither he nor CUB’s 
witness has presented any valid reason for a different result here.   
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(2) Staff 
AG/AARP witness Brosch and CUB witness Smith proposed using zero revenue 

lag days for a portion of operating revenue equal to Employee Benefits-Pension and 
OPEB in the CWC calculation.  ComEd witness Hengtgen proposed using the revenue 
lag of 51.25 days that is used for operating revenue.  Staff has adopted Mr. Hengtgen’s 
position of 51.25 revenue lag days for operating revenue; including the amount equal to 
Employee Benefits-Pension and OPEB in the CWC calculation.  Staff states that 
operating revenue lag is not a function of any of the operating expense leads.  Expense 
leads for the various operating expenses are calculated independently of revenue lag 
and can be positive, negative or zero. 

(3) AG/AARP 
AG/AARP states that another defect in the ComEd CWC lead-lag study can be 

found in Mr. Hengtgen’s treatment of Pension and OPEB expenses, which applies 
unsubstantiated assumptions about disbursement of and recovery of these expenses.  
Specifically, the Hengtgen lead-lag study applies a zero expense payment lead for 
Pension and OPEB expenses, but the full 51.25 revenue lag to this element of annual 
CWC needs.  As noted by Mr. Brosch, Mr. Hengtgen has neither performed nor 
presented any study or evidence of any kind that a dispersal of funds occurs 
immediately upon accrual basis recording of the expense, thereby justifying the zero 
expense payment lead, or that a revenue collection lag day value for the cash inflows 
representing recovery of these expenses occurs.  AG/AARP asserts that this has the 
effect of increasing the Company’s asserted CWC requirement by a significant $15.8 
million.   

As Mr. Brosch explained, this treatment of Employee Benefits expense is 
inappropriate because both Pension and OPEB are accrual basis expenses; in other 
words, these are expenses that are accumulated over time and are derived from 
actuarial studies.  Neither ComEd nor Mr. Hengtgen analyzed any periodic cash flows to 
determine CWC impacts.  AG/AARP argues that the Company cannot reasonably claim, 
without evidence, that cash disbursements are made immediately (as reflected in 
ComEd’s zero payment lead) and also claim that revenue recovery is delayed (as 
reflected in a 51.25 revenue lag day value).   

ComEd confirmed in a response to AG data request 1.27 that neither ComEd nor 
Mr. Hengtgen conducted any measurement of the cash flows associated with these 
employee benefit expense items, and that no other analyses, work papers, projections 
or correspondence exist supportive of the zero (payment) lead days.  AG/AARP 
contends that in the absence of any analysis of the timing of Pension and OPEB cash 
outflows, there is no basis for blindly applying a 51.25 revenue lag day value for the 
related cash inflows (revenues) associated with these expenses while simply assuming 
a zero cash outflow lag value.  AG/AARP states that because of these unsubstantiated 
assumptions about employee benefit cash outflows and inflows, Mr. Brosch proposed 
that the non-cash Pension and OPEB accrued expense amounts be removed from the 
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“Receipts” to which a revenue lag is applied by ComEd.  AG/AARP notes that CUB 
witness Smith proposed a similar adjustment.    

In response to Mr. Brosch’s proposed adjustment, Mr. Hengtgen argues that no 
separate study of the cash outflows is necessary or required.  He states that the 
accrued expense amounts for both Pensions and OPEB and the routine, periodic cash 
payments to the cash outflows for both Pension and OPEB funding are not ignored, as 
Mr. Brosch avers, but are fully accounted for at 100% in separate rate base line items in 
this docket.  He argues that reducing rate base for the Pension and OPEB accruals is 
the equivalent of including those expense accruals in the lead-lag study and assigning 
them a 365-day lead.  The Company argues, too, that because the Commission allowed 
the Company to include its Pension and OPEB accruals in the last rate case, Docket 
10-0467, similar treatment should be permitted here.   

Mr. Hengtgen’s response is simply incorrect, according to AG/AARP.  Both 
Pensions and OPEB expenses are accrual basis expenses that are derived from 
actuarial studies and for which cash is periodically disbursed to fund such benefits.  
However, neither the Company nor Mr. Hengtgen has analyzed any cash flows 
associated with these cash outflows to determine CWC impacts.  Instead, ComEd 
attributes a revenue lag for the delay in cash recovery of these expenses, but then 
simply pretends that cash has been disbursed immediately to employees when 
recording accrued Pension and OPEB expenses on its books.  AG/AARP reasons that 
there is no evidence that such immediate disbursements to fund these benefits have 
occurred.   

AG/AARP contends that Mr. Hengtgen’s claim that the fact that ComEd includes 
its Pension and OPEB amounts in the calculation of rate base negates the need to 
include a payment lead time for these amounts in the CWC lead-lag study, hence 
justifying the zero payment value, is equally irrelevant.  As noted by Mr. Brosch, if 
Pension and OPEB transactions are recognized elsewhere in rate base, they should be 
completely omitted from the lead-lag study.  AG/AARP explains that if one concludes 
that the separate inclusion of Pension Asset and OPEB liability balances within rate 
base makes it unnecessary to include a payment lead value for these transactions, it is 
equally inappropriate to apply a revenue lag value to these transactions.   

(4) CUB/City 
CUB/City avers that zero lead days should be assigned for pensions and other 

post-employment benefits.  ComEd admits that a zero lag day amount is used for 
pensions and OPEB amounts.  However, ComEd impliedly applies its proposed 
revenue lag of 51.25 days, creating a CWC requirement of $15.8 million.  CUB/City 
agrees with AG/AARP witness Mr. Brosch’s explanation that these expenses are on an 
accrual basis for which there are no recurring periodic cash flow.  CUB/City argues that 
it is unreasonable for ComEd to attribute a revenue lag for delay in recovering these 
expenses, but then pretend that cash has been disbursed immediately when recording 
these expenses on its books.   
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(5) Commission Analysis and Conclusion 
The Commission agrees with ComEd’s proposal to use a revenue lag of 51.25 

days for operating revenue; including the amount equal to Employee Benefits-Pension 
and OPEB in the CWC calculation.  Operating revenue lag is not a function of any of the 
operating expense leads.  The Commission finds that expense leads for the various 
operating expenses are calculated independently of revenue lag and can be positive, 
negative or zero.  The Commission adopts the Company’s proposal.   

e) Accounts Payable Related to CWIP 

(1) ComEd 
According to the Company, AG/AARP and CUB fail to recognize that the 

treatment in ComEd’s lead/lag study of vendor accounts payable related to non-AFUDC 
CWIP is moot, at least for purposes of this rate setting, because ComEd, in order to 
narrow the issues, has accepted Staff’s two-part proposal excluding non AFUDC CWIP 
from rate base for rate setting purposes.   

Moreover, even if non-AFUDC CWIP were to be included in rate base, as it will 
be in the reconciliations, the AG/AARP and CUB proposals to factor in related accounts 
payable still would be incorrect, and their proposal to study this issue further is 
unwarranted.  They misconceive the nature of the non-AFDUC CWIP amount that 
would be included in rate base, which is a reasonable proxy for amounts to be 
expended in future periods, as discussed in Section III.B.8 of this Order.  ComEd states 
that AG/AARP’s proposal for further study once again is unwarranted and notes that 
Staff has adopted ComEd’s approach to this issue.   

(2) Staff 
Staff states that the method of calculating the effect of Accounts Payable Related 

to CWIP in the rebuttal testimony of AG/AARP witness Brosch mirrors that of ComEd 
witness Hengtgen’s surrebuttal testimony.  They differ slightly, however, on the amount 
of Accounts Payable Related to CWIP to include in the calculation.  CUB witness Smith 
also proposes using the average 2010 Accounts Payable related to jurisdictional 
distribution CWIP in the CWC calculation.  Mr. Smith, however, proposed a different 
amount to include in the CWC calculation.   

Staff has adopted Mr. Hengtgen’s position on the amount of Accounts Payable 
Related to CWIP to include in the CWC calculation.  Staff believes that Mr. Hengtgen’s 
amount best approximates the amount of vendor supplied financing.   

(3) AG/AARP 
In their Initial Brief, AG/AARP argue that another necessary correction to the 

Hengtgen/ComEd lead-lag study relates to CWC calculations associated with “Accounts 
Payable Related to CWIP”.  Specifically, ComEd applied its expense lead days 
applicable to “Other O&M expense” (from line 17 of ComEd Ex. 8.1, 16.6 and 25.1) to 
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an Accounts Payable balance associated with CWIP (at line 39 of those exhibits).  Mr. 
Brosch testified that this is a meaningless calculation.  He explained that for all other 
elements of the CWC calculation, revenue lag and expense day values/factors are 
applied to annual expenses or to annual pass-through tax amounts.  Application of an 
“Other O&M Expense” lead day value to an Accounts Payable balance tells us nothing 
about the timing of ComEd payments related to CWIP transactions, because lag days 
are not applicable to Accounts Payable balances.  The only explanation offered by Mr. 
Hengtgen for his approach is that the Order in ComEd’s last rate case, Docket 10-0467, 
required that CWIP related accounts payable be included in the CWC calculations and 
that he believes such payables represent only a temporary source of financing, i.e., 
working capital, and not a permanent source of financing.   

Mr. Brosch recommended that because the Company quantified an Accounts 
Payable balance believed to be associated with CWIP included in rate base, this 
balance should be directly included in the CWC calculation.  He noted that this balance 
is the best indicator of how much of the Company’s CWIP balance has not been funded 
in cash, but rather is being funded by ComEd vendors.  A more detailed analysis of the 
timing of cash flows associated with construction/CWIP transactions could be 
undertaken, but in the absence of such an analysis, directly offsetting the Accounts 
Payable balance should accomplish a reasonable quantification of vendor-supplied 
CWC for CWIP transactions.  CUB witness Smith recommended the same approach.   

AG/AARP adds that Mr. Hengtgen objected to Mr. Brosch’s proposed adjustment 
for CWIP-related accounts payable balances, arguing that use of the entire accounts 
payable related to CWIP as an indication of vendor supplied financing is unreasonable 
because the amount of accounts payable at any given time only exists for a short period 
of time until the vendor is paid and the vendor supplied financing is converted to 
investor supplied financing.  In his rebuttal testimony, Mr. Brosch explained that he 
understands ComEd is not requesting CWIP treatment for only the specific construction 
projects that existed at year end 2010.  If that was the Company’s proposal, then the 
entire amount of CWIP at year-end would be redundant to the Company’s projected 
Plant in Service additions that are separately being added into rate base.  Instead, the 
Company is requesting a general allowance for short term CWIP that tends to exist on 
an ongoing, month-to-month basis, as detailed in ComEd Ex. 12.0 at 18.  Under this 
scenario, it is improper to ignore, as recommended by Mr. Hengtgen, the accounts 
payable recurring balances each month that represent perpetual short-term, vendor 
financing for such CWIP.  Indeed, all accounts payable balances tend to be transitory 
until the vendor is paid, only to be replaced by new payables associated with newly 
rendered invoices.  The best indication of how much vendor-supplied financing is 
available to fund non-AFUDC CWIP in rate base is the full balance of such payables.  
Mr. Brosch’s reasonable adjustment to reflect the Company’s accounts payable 
associated with CWIP, as set forth in AG/AARP Ex. 3.4 column (l) at line 26, should be 
adopted. 

In its Reply Brief, AG/AARP responded to ComEd’s argument that the treatment 
in the lead-lag study of accounts payable related to non-AFUDC CWIP is moot, 
because ComEd has accepted Staff’s two-part proposal excluding non-AFUDC CWIP 
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from rate base for rate setting purposes.  At page 7 of Staff’s Brief, Staff in fact notes 
that it is proposing to remove specific non-AFUDC CWIP amounts from 2010 rate base, 
as those amounts were also included in the balance of 2011 projected plant additions.  
However, Staff’s proposal also made clear that non-AFUDC CWIP should be recovered 
during the reconciliation process as a component of the year’s actual cost.  ComEd 
accepted Staff’s proposal with this contingency.   

AG/AARP notes that what ComEd’s position misses here is the need, at time of 
reconciliation, to then fully recognize the accounts payable offset associated with non-
AFUDC CWIP in the CWC presentation.  All of the facts discussed in the AG/AARP 
Initial Brief related to the treatment of non-AFUDC CWIP in the CWC study would apply 
for the reconciliation, and the Commission’s final order in this case should recognize as 
much.  AG/AARP recommends that in its Final Order in this case, the Commission 
adopt Mr. Brosch’s recommendation to reflect in future reconciliations that because the 
Company quantified an Accounts Payable balance believed to be associated with CWIP 
included in rate base, this balance should be directly included in the CWC calculation.  
He noted that this balance is the best indicator of how much of the Company’s CWIP 
balance has not been funded in cash, but rather is being funded by ComEd vendors.  A 
more detailed analysis of the timing of cash flows associated with construction/CWIP 
transactions could be undertaken, but in the absence of such an analysis, directly 
offsetting the Accounts Payable balance should accomplish a reasonable quantification 
of vendor-supplied CWC for CWIP transactions.  That position is also endorsed by CUB 
witness Smith.   

(4) CUB/City 
CUB/City avers that CUB witness Smith, AG/AARP witness Brosch, and ComEd 
witness Hengtgen differ on the amount of Accounts Payable Related to CWIP that 
should be included in CWC.  CUB witness Smith testified that it does not make sense to 
apply an expense lead to a balance sheet account, the Accounts Payable, as ComEd 
does in this case.  Mr. Smith explained that the Accounts Payable balance related to 
CWIP should be directly included in the CWC calculation since it is the best indicator of 
how much the CWIP balance has not been funded in cash.  AG/AARP witness Brosch 
proposes a similar adjustment by recommending that the Accounts Payable balance 
associated with CWIP should be deducted directly in determining the CWC requirement. 

(5) Commission Analysis and Conclusion 
The Commission finds that because non-AFUDC CWIP will not be included in 

rate base for rate setting purposes (see Section III.B.8 of this Order) there is no basis 
for an adjustment to the CWC analysis on this subject.  The Commission adopts the 
Company’s position on the amount of Accounts Payable Related to CWIP to include in 
the CWC calculation.  Mr. Hengtgen’s amount best approximates the amount of vendor 
supplied financing.  The Commission further holds that AG/AARP’s proposal for further 
study is unwarranted.   
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f) 401(k) Match 
In their rebuttal testimony, AG/AARP witnesses Effron and Brosch proposed an 

adjustment to CWC based on a longer lead time for a portion of the 401(k) match 
amount.  In his surrebuttal testimony, ComEd witness Hengtgen agreed with Mr. Effron 
and Mr. Brosch’s proposal but with a different amount for the 401(k) match.  Mr. 
Hengtgen’s amount for the 401(k) match includes only the non-capitalized portion of the 
401(k) match.  AG/AARP disputed ComEd’s claim that Mr. Brosch miscalculated the 
amount, but in the interest of finding common ground, adopted the Company’s 
calculation of the adjustment.   

In light of the apparent agreement on this issue, the Commission adopts 
ComEd’s quantification of this adjustment. 

g) Impact of Current and Deferred Taxes  

(1) ComEd 
ComEd states that its rebuttal correctly revised its treatment of current and 

deferred income taxes for CWC analysis purposes.  The Company maintains that Staff 
and intervenors submitted no rebuttal on this point.  AG/AARP’s Initial Brief confirmed it 
had no dispute on this subject, while CUB and IIEC’s Initial Briefs did not address it.   

ComEd argues that Staff’s Initial Brief suggested that its CWC calculation 
includes an approach that is superior on this component of the CWC calculation, but 
Staff’s position is both untimely and incorrect.  ComEd contends that negative income 
taxes are not a cash operating expense or a cash outflow in the current period.  ComEd 
explained this in its rebuttal testimony and showed that these amounts should not be 
included in the CWC requirements.  The Company states that this testimony was not 
challenged or rebutted by Staff.   

ComEd further asserted in rebuttal that an equal amount of deferred taxes (also 
non cash) needs to be eliminated from the amount shown as an exclusion in the cash 
inflow section in order to properly balance the amount of cash inflows and outflows.  
ComEd states that this testimony also was neither challenged nor rebutted.  ComEd 
states that Staff implied that ComEd manufactured an adjustment which arbitrarily 
increased the CWC requirement.  ComEd contends that it has properly excluded the 
non cash amounts from the cash working capital calculation and it is Staff’s proposal 
that is incorrect and has no basis or support in the record.   

(2) Staff 
Staff states that its CWC calculation includes all cash operating expenses 

included in the revenue requirement; State and Federal income tax expenses among 
them.  The Company, however, proposes to offset operating revenue with State and 
Federal income tax expenses in their CWC calculation.  Staff explains that the 
Company proposes offsetting the income tax expenses because they are negative in 
the revenue requirement.   

Staff maintains that its proposal better represents the Company’s CWC.  Staff’s 
CWC calculation includes negative current income tax expenses which represent a 
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benefit to the Company attributable to the current period; thus their inclusion in the 
revenue requirement.  Staff’s CWC calculation is consistent with prior Commission 
practice of including all cash operating expenses included in the revenue requirement.  
The Final Order in the Company’s most recent rate case, Docket 10-0467, included 
negative Federal income tax expense which increased CWC.  (Order, May 24, 2011, 
Docket 10-0467, Appendix A at 17, line 27).  That same appendix, on line 30, includes 
Illinois Excise Tax that, while positive, has a positive expense lead which also increased 
CWC.   

Staff continues that its CWC calculation is also balanced with receipts and 
outlays being nearly equal.  Negative income taxes are included in the revenue 
requirement with the net effect of reducing total operating expenses.  The reduction in 
total operating expenses results in a reduction of operating revenue.  There is no need 
to manufacture an adjustment of revenue or expense in the CWC calculation.  Staff 
asserts that the Company’s proposal arbitrarily increases revenue and expense in the 
CWC calculation which results in an increase in CWC.  In Staff’s proposal, CWC related 
to income tax expenses is calculated using the income tax expense lead of 37.88 days.  
The Company’s proposal removes the negative income taxes from operating expenses 
in the CWC calculation and adds that same amount to operating revenue.  Staff states 
that the Company’s proposal would increase CWC by $9,147,000 by applying 51.25 
revenue lag days to the amount of negative income tax expense instead of applying the 
income tax expense lead of 37.88.  The difference in the tax expense lead and revenue 
lag is 13.37 days (51.25 – 37.88).  The $9,147,000 increase is calculated as 
($33,825,000 * 13.37 / 365) + ($215,892,000 * 13.37 / 365). 

(3) Commission Analysis and Conclusion 
The Commission approves Staff’s treatment of current and deferred income 

taxes.  Staff’s CWC calculation includes all cash operating expenses included in the 
revenue requirement including State and Federal income tax expenses.  The 
Commission finds that Staff’s CWC calculation is consistent with prior Commission 
practice of including all cash operating expenses included in the revenue requirement.  
This was the case in the Company’s most recent rate case, Docket 10-0467, where 
negative Federal income tax expense and positive Illinois Excise Tax both increased 
CWC.  The Commission agrees with Staff and finds that there is no need to 
manufacture an adjustment of revenue or expense in the CWC calculation.   

h) ComEd Proposal re Timing of Future Lead/Lag Study 

(1) ComEd 
ComEd argues that Staff essentially did not take a position on this proposal and 

CUB and IIEC’s Initial Briefs did not discuss the proposal.  AG/AARP in its Initial Brief 
conveniently and belatedly suggested that perhaps CWC should not be included at all in 
rate base under formula rates, without identifying any actual grounds for that view.  
AG/AARP otherwise simply adheres to its various positions and study proposals related 
to CWC, none of which has merit.  ComEd maintains its proposal should be approved.   
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(2) AG/AARP 
ComEd witness Houtsma complains that a lead-lag study is “time intensive” and 

she suggests that under formula regulation of the Company, an updated study of the 
lead-lag days should be performed by ComEd only once every three years.   

AG/AARP state that while they recognize that the formula rate process 
expedites, to the extent provided under Section 16-108.5 of the Act, the regulatory 
review process, such a triennial review of CWC would only be appropriate after the 
problems identified by AG/AARP and other Staff and intervenor witnesses have been 
rectified.  They find that one solution to this problem of complexity, given the 
controversy surrounding ComEd’s CWC methodologies and the widely divergent 
estimates of CWC proposed by AG/AARP, CUB and Staff in comparison to ComEd, 
would be to not allow any CWC in rate base under formula regulation.  Alternatively, 
they suggest that the more intensive analysis recommended by Mr. Brosch to improve 
the analysis and reliability of the revenue lag component of the CWC presentation 
should first be conducted to ensure that inaccurate lag day numbers are not “frozen” for 
re-use in multiple annual formula rate adjustment filings, and that ratepayers are not 
over-compensating ComEd for its stated CWC needs.   

(3) Staff 
Staff notes that AG/AARP witness Brosch and IIEC witness Gorman both 

recommended that ComEd be required to undertake a new study for estimating its 
CWC.  Staff did not take issue with the Company’s revenue lag calculation and has no 
reason to endorse a study or investigation of the timing of customers’ actual remittances 
or the Company’s collection lag.  Staff finds that the Company’s method of calculating 
payment lag is consistent with the Commission’s practice in this matter.   

(4) Commission Analysis and Conclusion 
The Commission agrees with both the Company and Staff and finds that 

ComEd’s proposal regarding the timing of its future lead/lag study is reasonable and is 
thus approved.  The Commission has no reason to endorse a study of the timing of 
customers’ actual remittances or the Company’s collection lag inasmuch as the 
Company’s method of calculating payment lag is consistent with Commission practice. 

5. Accumulated Deferred Income Taxes (ADIT) 
Generally, ADIT quantifies the income taxes that are deferred when the tax law 

provides for deductions with respect to an item, in a year other than the year in which 
the item is treated as an expense for financial reporting purposes.  For regulated 
entities, ADIT is treated as no-cost source of capital that reduces rate base.  (Ameren 
Illinois Co. v. Ill. Commerce Comm’n, 2012 IL. App. (4th) 100962 at 5, 2012 Ill. App. 
LEXIS 175 (4th Dist. 2012)).  
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a) ADIT on 2011 Plant Additions 

(1) ComEd 
ComEd contends that the proposals made by the AG/AARP, CUB/City, and the 

IIEC to add the ADIT that is associated with the 2011 plant additions to rate base should 
be rejected.  ComEd argues that it is correct that adding ADIT for the 2011 plant 
additions would make the rate base closer to actuality regarding this one item standing 
alone to the actual 2011 rate base.  However, according to ComEd, these parties’ 
proposal ignores all other changes in 2011 ADIT.  ComEd further argues that this 
proposal is unnecessary, because the revenue requirement reconciliations will capture 
the difference between the ADIT that is approved in the instant docket and actual 2011 
ADIT, and so on, in later years.   

Regarding construction of Section 16-108.5(c)(6), ComEd maintains that the law 
is clear that where a statute lists some items but omits others, the correct construction is 
that the omissions are intended as exclusions, citing Northern Moraine Wastewater 
Reclamation Dist. v. Illinois Commerce Comm'n, 392 Ill. App. 3d 542, 565, 912 N.E.2d 
204, 225 (2nd Dist. 2009) (“Under the principle of inclusio unius est exclusio alterius, the 
enumeration of one thing in a statute is construed as the exclusion of all others.”).  
ComEd avers that Section 16-108.5(c) of the Act specifically lists “projected plant 
additions and correspondingly updated depreciation reserve and expense for the 
calendar year in which the tariff and data are filed” as the only additional costs to be 
used to populate the performance-based formula rate beyond the costs based on the 
utility’s “most recently filed FERC Form 1.”  Because ADIT is not listed in this portion of 
the statute as one of the filing year expenses that may be updated, ComEd concludes 
that under the principle of inclusio unius est exclusio alterius it may not be so updated.  
(ComEd Initial Brief at 44-45).   

(2) Staff 
According to Staff, the Commission should find that the ADIT on 2011 projected 

plant additions should not be included here.  Staff acknowledges that inclusion of ADIT 
on 2011 projected plant additions in the forecast revenue requirement may narrow the 
gap between forecasted and actual 2012 rate base.  However, Staff states, such an 
adjustment is not specifically contemplated by the Act.  (Staff Initial Brief at 34). 

(3) CUB/City 
CUB/City maintain that, while ComEd proposes to include 2011 plant additions in 

rates, it chooses to ignore the related substantial amounts of ADIT resulting from the 
2011 bonus federal income tax depreciation and only recognize that ADIT in the 
reconciliation phase.  CUB witness Smith, along with AG/AARP witness Effron, IIEC 
witness Gorman, recommend including the ADIT on 2011 plant additions, representing 
the difference between book and tax depreciation.  (See, e.g., CUB Ex. 1.0 at 36-37).  
CUB/City point out that the current tax law provides for the opportunity for 100 percent 
bonus tax depreciation on qualifying assets.  They contend that this is a significant 
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omission that, if not adjusted, will overstate rate base in the first case (this case) which 
sets ComEd’s formula rates.  CUB/City aver that this should be recognized now, in 
order to help minimize the amount of 2011 over-collection that would result, if this large 
impact is ignored now and only reflected in the 2011 reconciliation case.   

CUB/City point out that ComEd acknowledges that adding the ADIT for the 2011 
plant additions would make the rate base for this item closer to the actual 2011 rate 
base.  On cross-examination, ComEd witness Fruehe confirmed that the estimated 
grand total of jurisdictional ADIT that ComEd calculated on the 2011 distribution plant 
additions is $290.5 million, citing Tr. at 205.  (CUB/City Initial Brief at 26-27).   

(4) AG/AARP 
AG/AARP state that ComEd has included $648,431,000 in projected plant 

additions for 2011 in its pro forma rate base and has also recognized an associated 
increase in the balance of accumulated depreciation of $363,584,000, which has a net 
effect to increase rate base by $320,847,000.  AG/AARP contend that ComEd has not 
adjusted rate base to remove $265,681,000 in ADIT that is associated with 2011 bonus 
depreciation.  They argue that this adjustment is necessary both to remove non-investor 
funds from rate base, and also to produce an inception revenue requirement that is 
reasonably close to what the reconciliation revenue requirement can be expected to be. 

AG/AARP witness Effron pointed out that there is no question that, when the 
actual revenue requirement is determined in a reconciliation, ADIT balances will be 
accurately reflected.  AG/AARP state that there would be little purpose to proposing an 
adjustment to increase ADIT, and thereby decrease rate base, if the only effect would 
be to increase the difference between the revenue requirement set in this docket and 
the reconciliation revenue requirement.  In his opinion, in this year, due to the current 
tax laws’ bonus depreciation, which allows deduction of 100% of plant investment, the 
magnitude of the tax deduction, and the funds available as non-investor supplied 
capital, is so great that it would distort the revenue requirement to the point where it is 
ignored.  Mr. Effron also stated that bonus depreciation continues into 2012 (at the rate 
of 50%), which will further offset the need for investor capital.  (AG/AARP Ex. 2.0 at 14, 
16).   

AG/AARP point out that ComEd admits that including an estimated amount of the 
ADIT that is related to the 2011 projected plant additions will ultimately result in a rate 
base calculation that, all else being equal, will be closer to the 2011 actual rate base, 
citing ComEd Ex. 13.0 at 6.  They state that ComEd witness Fruehe agrees with 
AG/AARP that the 2011 plant additions will be the most significant change to ADIT, 
citing ComEd Ex. 22.0 at 6. 

According to AG/AARP, ADIT on the 2011 plant additions is not the only large 
increase to ADIT that ComEd is proposing to ignore. They state that ComEd intends to 
modify its accounting for the repair deduction and will include a Section 481(a) (“catch-
up”) adjustment as a result of this modification, which increases the ADIT by about $240 
million. However, AG/AARP continue, ComEd does not incorporate this amount into its 
rate base determination. Given that the rate base is not being adjusted to recognize this 
increase in ADIT, AG/AARP assert that this Commission should not compound the 
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discrepancy by ignoring the increase in ADIT that is related to the bonus depreciation 
on 2011 plant additions.  AG/AARP assert that $265,681,000 recognizes the deferred 
taxes for the bonus depreciation on the 2011 plant additions.  (AG/AARP Initial Brief at 
42-43).   

(5) IIEC 
IIEC avers that ComEd has proposed to determine formula rates including plant 

additions and the build-up in accumulated depreciation, but not the contemporaneous 
build-up in ADIT.  It points out that ADIT is the third-largest component of ComEd’s rate 
base.  (IIEC Initial Brief at 34-35).  IIEC states that Section 16-108.5 does not bar 
Commission consideration of ADIT.  It urges the Commission to ensure that only 
prudently-incurred, reasonable costs are included in rate base, citing past Commission 
and appellate decisions, including Ameren Illinois Co. v. Ill. Commerce Comm., 2012 IL. 
App. (4th) 100962 at 5, 2012 Ill. App. LEXIS 175 (4th Dist. 2012) and Commonwealth 
Edison Co v. Ill. Commerce Comm’n, 405 Ill. App. 3d 389, 405 (2nd Dist. 2010).  (Id. at 
37-38).  

(6) Commission Analysis and Conclusions 
ComEd does not dispute that an adjustment must be made for ADIT in formula 

rates pursuant to Section 16-108.5.  Rather, ComEd argues that ADIT must be 
accounted for in the reconciliation of actual figures for 2011.  It is true, as ComEd 
argues, that the statutory provision regarding what is to be included at this juncture in 
time, does not mention ADIT.  (220 ILCS 5/16-108.5(c)(6)). However, the statute is 
silent altogether with regard to ADIT and with regard to many other items that all agree 
must be included in, or deducted from, rates.  If the Commission were to ignore ADIT on 
ComEd’s plant investments, we would be ignoring basic accounting principles and 
appellate precedent.  (See, Ameren Illinois Co. v. Ill. Commerce Comm., 2012 IL. App. 
(4th) 100962 at 31, 2012 Ill. App. LEXIS 175 (4th Dist. 2012), determining, with 
regarding to an ADIT adjustment to Ameren’s rate base, that Section 9-211 of the Public 
Utilities Act requires that rate base cannot exceed the investment value that a utility 
actually uses to provide utility services.).   

ADIT, a derivative adjustment that is caused primarily by plant additions, is a 
source of revenue for a utility.  Because federal tax laws regarding 2011 allow 
businesses like ComEd, currently, to depreciate plant additions at 100%, ComEd has 
use of funds now that it would not have otherwise normally have had access to without 
borrowing or other forms of financing.  In effect, ignoring this windfall to ComEd would 
be to allow ComEd an interest-free loan at the ratepayers’ expense for several months.  
It also would artificially increase rates until the time when a final order in the 2011 
reconciliation docket takes place.  It cannot have been the intention of the General 
Assembly, when enacting Section 16-108.5, to allow this statute to artificially raise rates 
for several months.  In fact, this statute provides that the performance-based formula 
rate shall: 
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Reflect the utility’s actual capital structure for the applicable year, 
excluding goodwill, subject to a determination of prudence and 
reasonableness consistent with Commission practice and law.   

(220 ILCS5/16-108.5(c)(2)).  Even ComEd has admitted, in essence, that its actual 
capital structure includes ADIT on ComEd’s 2011 plant additions.  (See, e.g., ComEd 
Initial Brief at 44, stating that adjusting for ADIT in this context “would make rate base 
closer. . .  to actual 2011 rate base.”). 

Finally, Section 16-108.5 is a very detailed statute that articulated many matters 
with great specificity.  (See, e.g., 220 ILCS 5/16-108.5(c)(3)(A), which provides that the 
performance-based formula rate approved by the Commission shall  do the following:  

(3) Include a cost of equity, which shall be calculated as the sum of the 
following: 
(A) the average for the applicable calendar year of the monthly average 
yields of 30-year U.S. Treasury bonds published by the Board of 
Governors of the Federal Reserve System in its weekly H.15 Statistical 
Release or successor publication; and 
(B) 580 basis points. 

(220 ILCS 5/16-108.5(c)(3)(A) and (B)).  One would expect that, after the General 
Assembly treated so many issues with specificity that it would have specifically 
excluded ADIT in the statute, if that were its intent.  It did not.  The Commission 
therefore adopts the proposal made by the AG and others to adjust plant additions to 
account for ADIT in the amount of $265,681,000.   

b) ADIT on Bad Debt Reserve 

(1) ComEd 
AG/AARP and CUB made a proposal to functionalize the 2010 ADIT debit 

balance (an ADIT debit balance reduces total ADIT, and, thus, increases rate base) that 
is associated with the bad debt reserve, and to remove the non-distribution portion.  
Staff’s rebuttal adopted that proposal.  ComEd contends that this proposal should be 
rejected on its merits and due to its inconsistency with other positions. 

According to ComEd, this proposal is in direct contrast to AG/CUB’s successful 
proposal in ComEd 2010 (ComEd’s last rate case, Docket 10-0467) to credit distribution 
rates with all late payment charges revenues, other than the portion that is in fact 
allocated to customers under ComEd’s Transmission Formula Rate, on the grounds that 
the non-distribution portion was not credited to customers in other rates.  ComEd 
argues that the non-distribution portion of the ADIT debit balance that is associated with 
the bad debt reserve is not captured in its other rates.  ComEd concludes that, to refuse 
to include in rate base the full ADIT debit balance for this item is contradictory to the 
proposal made and adopted as to late payment charges revenues in Docket 10-0467.  
(ComEd Initial Brief at 45-46).   
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(2) Staff 
Staff recommends adopting the Intervenor and Staff adjustments to allocate the 

ADIT that is associated with bad debt reserve to distribution services using the same 
method that was applied to the uncollectible (bad debt) expense that gave rise to that 
ADIT.  Staff avers that ComEd’s proposal to allocate the ADIT that is associated with 
bad debt reserves at a rate of 100% to distribution services should be rejected, as it 
would lead to ADIT associated with bad debts reserve being allocated differently from 
the bad debts that gave rise to the ADIT amount at issue.  Staff states that ComEd 
allocated the bad debt expense that gave rise to ADIT on bad debt reserve to 
distribution services using the Revenue Allocator of 34.87%.  This is opposed to the 
100% allocation proposed by the Company, for ADIT that is related to Bad Debt 
Reserve. (Staff Ex. 16.0 at 23-25). 

Staff posits that ADIT arises from a timing difference between tax and financial 
treatment.  In the case of bad debts, Staff continues, an ADIT debit balance is created 
when bad debt expenses are recorded for financial accounting purposes, but are not yet 
recognized as an expense for tax purposes, citing AG/AARP Ex. 2.0 at 4.  Staff opines 
that thus, there is a direct correlation between the ADIT that is associated with bad debt 
reserve and bad debt expense. 

Staff maintains that bad debt expense and the ADIT that is associated with bad 
debt reserve are directly related, because bad debt expense gives rise to the ADIT 
amount.  (Staff Ex. 16.0 at 23-25).  Without the bad debt expense, Staff reasons, there 
would not be ADIT on bad debt, and their direct relation is undisputed.  Staff avers that 
allocation of both amounts using the same methodology should be incontrovertible.  In 
Staff’s opinion, the fact that the ADIT that is associated with bad debt reserve is not 
totally recovered from delivery services or other tariffs is not a valid reason to recover 
100% of ADIT, or any cost, through delivery services.  Staff contends that the 
Commission is tasked with the responsibility of setting rates to allow ComEd to recover 
its reasonable and prudent delivery services costs, not all of its costs. Staff points out 
that it was ComEd itself that determined that only 34.87% of bad debt expense was 
“appropriate” for recovery via delivery services charges, citing ComEd Ex. 22.1, App 7, 
Ln 26.  (Staff Initial Brief at 34-37). 

(3) CUB/City 
CUB/City state that this item of ADIT should follow the allocation of bad debt 

expenses.  They point out that ComEd proposes to jurisdictionally allocate the ADIT on 
bad debt reserve differently from the jurisdictional allocation of bad debt expense.  
Using the appropriate method of allocation reduces ComEd’s proposed rate base by 
$19.4 million.  (CUB/City Initial Brief at 27). 

(4) AG/AARP 
AG/AARP opine that the timing of tax deductions for uncollectible accounts 

expense (bad debt expense) for book purposes, differs from the timing of those 
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expense for income tax purposes. In the case of ComEd, the cumulative income tax 
deductions for bad debt expense have been less than the book expenses. The balance 
of the ADIT for bad debt expense thus results from these lower income tax deductions. 

AG/AARP assert that the ADIT for bad debt expense is directly derived from the 
bad debt expenses themselves. They state that it is logical that, if less than 100% of the 
bad debt expense is allocated to delivery services, then the ADIT that is directly derived 
from that expense should also be allocated at less than 100% to the jurisdictional 
delivery services rate base. ComEd, however, assigns 100% of the debit balance of this 
ADIT to the jurisdictional delivery services rate base.  Based on the allocation of bad 
debt expense of 34.87% to the delivery services jurisdiction, AG witness Effron 
recommends that allocating the ADIT for bad debt expenses at the same percentage. 
This allocation results in $10,408,000 of the ADIT for bad debt expense being allocated 
to the delivery services rate base, which is $19,440,000 less than the balance allocated 
by ComEd. 

In Docket 10-0467, AG witness Brosch argued that if ComEd could not show how 
the late payment charges were reflected in other jurisdictions (e.g., transmission or 
supply related charges), the balance had to be assigned to delivery services.  AG/AARP 
assert that their position on ADIT for bad debt expense in the present docket is not 
inconsistent with this position on late payment charges because the relationship 
between bad debt expenses and late payment charges is not the same as the 
relationship between bad debt expenses and the ADIT that is directly derived from the 
bad debt expenses.  AG/AARP state that late payment charges relate to debt that in fact 
is paid, albeit late, whereas bad debt expenses are accounts that are not paid and 
become uncollectible. (AG/AARP Initial Brief at 43-45).   

(5) Commission Analysis and Conclusions 
The adjustment for ADIT on bad debt expense proposed by AG/AARP, CUB/City, 

and Staff is reasonable and it is approved.  While ComEd argues that this adjustment is 
inconsistent with previous arguments made by certain parties regarding late payment 
charges, ComEd did not state any facts establishing a correlation between late payment 
charges and ADIT on bad debt expense.  Nor is it obvious as, the ADIT on bad debt 
expense, as AG/AARP point out, is derived from and is related to bad debt expense.  
This is opposed to late payment charges, which are incurred when a bill is not paid in a 
timely fashion. ComEd presents no facts establishing that 100% of ADIT that is related 
to bad debt expense should be allocated to distribution services.  The adjustment 
amount is $19,440,000.   

c) ADIT on Vacation Pay 

(1) ComEd 
ComEd states that CUB proposed to remove the ADIT debit balances that relate 

to incentive pay and vacation pay, but at the same time, to reduce rate base for the 
operating reserves for these two items.  According to ComEd, CUB’s calculation is 
incorrect and its proposal is defective because ComEd’s lead/lag study as revised in its 
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rebuttal testimony “appropriately” accounted for these two items.  ComEd points out that 
Staff’s rebuttal testimony also opposed these proposals.   

In surrebuttal testimony, in light of AG/AARP’s testimony pointing out that the 
ADIT debit balance related to the operating reserve for vacation pay was “relatively 
minor” in relation to the reserve, ComEd removed from rate base the ADIT debit 
balance that is associated with the operating reserve for vacation pay, which also 
removed the rationale for reducing rate base for the operating reserve for vacation pay.  
(ComEd Ex. 22.0 at 10–11).  ComEd states that assuming that position is approved, this 
issue now is moot.  (ComEd Initial Brief at 47).   

(2) Staff 
Staff recommends including in rate base the ADIT that is associated with 

vacation pay (after a jurisdictional allocation is made).  Staff states that originally, 
ComEd included in rate base the delivery services jurisdictional ADIT debit amount that 
is associated with vacation pay. AG/AARP and CUB argued that, if the ADIT debit 
amount that is associated with vacation pay was included in rate base, the accrued 
liabilities (reserve) that give rise to the ADIT should also be included in rate base.  
However, in surrebuttal testimony, ComEd accepted an AG/AARP alternative, which 
was related to the AG/AARP proposal to include in rate base the Reserve for Accrued 
Vacation Pay in order to remove from rate base the ADIT that is associated with 
vacation pay, citing ComEd Ex. 22.0 at 10-11.  Staff disagrees with the removal from 
rate base of the ADIT that is associated with accrued vacation pay.  In Staff’s opinion, 
this ADIT must be included in rate base.   

Staff contends that the Commission has consistently required that the entire 
balance of ADIT should be included in rate base.  Staff cites the order in docket 01-
0432, the Commission stated: 

The Commission concludes that [the] entire balance of the reserve for 
deferred taxes should be deducted from rate base.  The Commission 
agrees that selective adjustment for individual tax items creates an 
unneeded distinction among deferred tax accounts.   

(Docket 01-0432, Order of March 28, 2002, at 24).  Staff also cites the Final Order in 
Docket 02-0798, (Order of October 22, 2003 at 24) where the same conclusion was 
drawn.  Staff concludes that consistency should be achieved by finding that the entire 
jurisdictional balance of ADIT, including jurisdictional ADIT associated with vacation 
pay, must be included in rate base.  (Staff Initial Brief at 37-38).  The adjustment for 
ADIT in relation to accrued vacation pay is $1,630,000.  (ComEd-Staff Group Cross Ex. 
1 at 14).   

(3) CUB/City 
CUB/City state that this item is related to ComEd’s Operating Reserve for 

Vacation Pay (Section III.C.6.a).  In a proposed adjustment, Mr. Smith addressed how 
the reserve for accrued vacation pay, which, according to CUB/City, ComEd did not 
reflect in its determination of cash working capital, should be reflected as offsets to rate 
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base for non-investor provided capital.  In conjunction with that adjustment, Mr. Smith 
also recommended restoring the related ADIT in account 190 for this item.  (CUB/City 
Initial Brief at 27).  

(4) AG/AARP 
AG/AARP point out that vacation pay and incentive pay are only deductible for 

income taxes as they are paid. Thus, they continue, to the extent that the accruals take 
place in advance of payment, there is a book-tax timing difference.  AG/AARP state that 
ComEd records deferred taxes to recognize this, and the result is a deferred tax debit 
balance that offsets the accrued reserve balances. They conclude that the liabilities 
giving rise to those deferred taxes should be included in the operating reserves that are 
deducted from the rate base. AG/AARP contend that the corresponding ADIT balances 
should be synchronized with the vacation pay and incentive pay that is included in 
operating reserves so that those ADIT balances are stated on a basis that is consistent 
with the operating reserves that are actually deducted from the rate base. AG/AARP 
aver that the ADIT balances consistent with the accrued vacation pay and incentive pay 
included in operating reserves should be $17,553,000 and $11,412,000 respectively.  
(AG/AARP Initial Brief at 45). 

(5) Commission Analysis and Conclusions 
The Commission agrees with Staff’s argument that the jurisdictional ADIT that is 

associated with vacation pay must be included in rate base.  This recognizes what was 
done in previous Commission decisions.  No party has proffered a reason to deviate 
from those decisions.  The Commission further declines to accept the CUB/City and 
AG/AARP proposed adjustment, as no explanation was provided in briefs setting forth 
the logic behind this rather substantial adjustment.  Staff’s adjustment is hereby 
adopted.   

d) ADIT on Incentive Pay 

(1) ComEd 
According to ComEd, CUB proposes to remove the ADIT debit balances relating 

to incentive pay and vacation pay, but at the same time to reduce rate base for the 
operating reserves for these two items.  ComEd contends that CUB’s calculation is 
incorrect, and also that its proposal is defective because ComEd’s lead/lag study as 
revised in rebuttal “appropriately” accounted for these two items. According to ComEd, 
Staff’s rebuttal testimony agreed with ComEd’s position and also the CUB/City and 
AG/AARP proposal to adjust this item.  (ComEd Initial Brief at 47). 

(2) Staff 
Staff opines that the Commission should include in rate base the ADIT that is 

associated with incentive pay (after the jurisdictional allocation has been determined), 
as recommended by Staff and ComEd.  Staff states that ComEd included in rate base 
the delivery services jurisdictional ADIT debit amount that is associated with incentive 
pay.  CUB argued that some ADIT items that ComEd included in rate base, including 
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the ADIT that is associated with incentive pay, should not be included in rate base and 
are not consistent with the ratemaking treatment that was applied in ComEd’s last 
general rate case.   

According to Staff, AG/AARP and CUB also argued that the ADIT debit amount 
that is associated with incentive pay should not be included in rate base, unless the 
accrued liabilities (reserve) that give rise to the ADIT is also included in rate base.  Staff 
disagrees with the removal from rate base of the ADIT that is associated with accrued 
incentive pay.  Staff posits that the ADIT should be included in rate base.  In support, 
Staff cites the Final Order in Docket 01-0432, (Order of March 28, 2002 at 24) and the 
final order in docket 02-0798 (Order of October 22, 2003, at 24).  Staff concludes that 
the Commission should remain consistent with these prior Orders and should find that 
the entire jurisdictional balance of ADIT, including the jurisdictional ADIT that is 
associated with incentive pay, should be included in rate base.  (Staff Initial Brief at 48-
49).  The adjustment to ADIT in relation to incentive pay is $(8,972,000).  (ComEd-Staff 
Group Cross Ex. 1 at 17).   

(3) CUB/City 
CUB/City state that this item is related to an adjustment in Section III.C.6. 

(regarding Operating Reserves).  In that adjustment, Mr. Smith addressed how the 
reserve for incentive pay, which ComEd did not reflect in its determination of cash 
working capital, should be reflected as offsets to rate base for non-investor provided 
capital.  In conjunction with that adjustment, Mr. Smith also recommended restoring the 
related ADIT in account 190 for this item.  (CUB/City Initial Brief at 28).   

(4) AG/AARP 
See, the discussion regarding ADIT on Vacation Pay, Section III.C.5(c) above.  

According to the AG/AARP, the ADIT balance consistent with the accrued incentive pay 
included in operating reserves should be $11,412,000 respectively.  (AG/AARP Initial 
Brief at 45). 

 

(5) Commission Analysis and Conclusions 
The Commission agrees with Staff’s argument that the jurisdictional ADIT that is 

associated with incentive pay must be included in rate base.  No party has proffered a 
reason to deviate from what was done in past Commission decisions. The CUB/City 
adjustment regarding this issue is not approved.  

e) ADIT on FIN 47 

(1) ComEd 
ComEd states that CUB’s proposal to remove the ADIT debit balance that is 

associated with “FIN 47,” (FASB Interpretation No. 47) so that it would be consistent 
with the ratemaking treatment that was approved in ComEd 2010 (Docket 10-0467) 
should be rejected.   ComEd explains that the ADIT for FIN 47 relates to plant removal 
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costs.  ComEd included the operating reserve that is associated with plant removal 
costs that are recovered through depreciation expense as a reduction to rate base.  
ComEd concludes that the related ADIT debit balance should be included in rate base.  
ComEd states that Staff agrees with it and opposes this proposal, citing Staff Ex. 16.0 at 
26–27.  (ComEd Initial Brief at 47-48).   

(2) Staff 
Staff posits that the Commission should include in rate base the ADIT that is 

associated with FIN 47 (after a jurisdictional allocation is determined).  Staff states that 
ComEd included in rate base the delivery services jurisdictional ADIT debit amount that 
is associated with FIN 47, citing ComEd Ex. 22.3, Sch. B-9, Ln. 60.  CUB argued that 
some ADIT items that ComEd included in rate base, including the ADIT that is 
associated with FIN 47, should not be included in rate base.  ComEd responded, Staff 
continues, arguing that the ADIT that is associated with FIN 47 relates to plant removal 
costs, and because the operating reserve that is associated with plant removal costs 
that are recovered through depreciation expense is included as a reduction to rate base, 
the related ADIT should be included as well in rate base.  Staff agrees with ComEd’s 
argument that the CUB recommendation to remove the ADIT that is associated with FIN 
47 from rate base should not be adopted.  (Staff Initial Brief at 49-50).   

(3) CUB/City  
CUB/City argue that this item should be treated consistently with the ratemaking 

treatment that was applied in ComEd’s last rate case.  According to CUB/City, ComEd 
has "cherry-picked” which adjustments it claims should be approved because they are 
consistent with the last rate case.  Their witness Mr. Smith, they contend, has 
consistently proposed treating adjustments the same as they were treated in docket 10-
0467, or has provided a thorough, well-reasoned explanation for doing otherwise.  
CUB/City conclude that FIN 47 is yet another example of the Company attempting to 
shift the burden of proof.  The dollar amount involved is $2 million.  (CUB Ex. 1.2 at 18; 
CUB/City Initial Brief at 28).   

 

(4) Commission Analysis and Conclusions 
The Commission agrees with Staff and ComEd that ComEd has provided a 

sufficient explanation as to why the ADIT debit balance that is associated with FIN 47 
should be included in rate base.  The Commission notes that CUB/City have not 
provided any record or order cite to substantiate its argument that it was not so included 
in rate base in ComEd’s previous rate case.  Also, there has been no showing that 
ComEd provided this explanation in that case, or that the facts were the same then.  
The CUB/City adjustment is not approved.   

6. Operating Reserves 
Generally, operating reserves are funds that accrue in a manner that is in excess 

of the cash that a utility actually pays out or disburses.   
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a) Accrued Vacation Pay 

(1) Staff 
According to Staff, the Commission should adopt the Intervenor and Staff 

adjustments to include in operating reserves (as a reduction to rate base) ComEd’s 
liability for accrued vacation pay.  Staff states that the lag between the vacation accruals 
and the cash payments creates a constant non-investor source of funds, which should 
be deducted from rate base in a manner that is similar to what was done for other 
operating reserves.  Staff posits that AG/AARP Exhibit 2.1, Schedule DJE-1.2, 
establishes that there is a constant balance of these funds that are held in reserve.  
Staff points out that additionally, AG/AARP and CUB argued that, if the related ADIT 
balance is included in rate base, the related liability which gives rise to that ADIT should 
also be included in rate base.  Staff concludes that a constant balance of non-investor 
funds are held in reserve for accrued vacation pay.   

Staff acknowledges that ComEd’s revised cash working capital study separately 
accounts for vacation pay, thereby including ComEd’s current liability that is related to 
vacation pay in its rate base, citing ComEd Ex. 13.0 at. 13.  However, according to 
Staff, ComEd did not account for its entire reserve with respect to this item in its cash 
working capital study.  Staff argues that, a review of its adjustment, which mirrors that of 
AG/AARP, clearly shows that the amount of reserve for accrued vacation pay that was 
accounted for in ComEd’s cash working capital study, $823,000, pales in comparison to 
the total reserve for its accrued vacation pay, which, according to Staff, is 
$440,042,000.  Staff’s adjustment includes the remaining amount of ComEd’s reserve 
for accrued vacation pay that is in rate base which was not already included via 
ComEd’s cash working capital study. 

Staff notes that, in surrebuttal testimony, ComEd removed (from rate base) the 
ADIT debit balance that is associated with the reserve for vacation pay.  Staff opposes 
the adjustment to remove the ADIT amount; however, the ADIT amount has no impact 
on Staff’s position regarding the reserve for accrued vacation pay.  Regardless of the 
treatment that is afforded to ADIT, Staff maintains its position that, in the case of the 
reserve for accrued vacation pay, a constant balance of non-investor funds are held in 
reserve.  As such, Staff reasons, the reserve for accrued vacation pay should be 
included in operating reserves as a reduction to rate base.  (Staff Initial Brief at 40-42). 

(2) AG/AARP 
AG/AARP contend that ComEd’s responses to “data requests” showed that there 

is a substantial lag in payment between the time when vacation pay accrues and when 
it is actually paid, citing AG/AARP Ex. 1.0 at 9.  They state that this substantial lag in the 
payment of accrued vacation pay is not reflected in ComEd’s cash working capital 
calculation.  They reason that therefore, it must be treated separately.  AG/AARP aver 
that the credit balance of the accrued vacation account remains stable enough for 
ComEd to carry forward the balance from December of one year through November of 
the next year, because, as employees use vacation pay, they also earn new vacation 
pay, which replenishes the reserve for vacation pay.  According to AG/AARP, ComEd 
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does not take into account the long period of time in which it holds these funds and 
maintains a credit balance for accrued vacation pay, in either its cash working capital 
analysis, or in its operating reserves.   

AG/AARP maintain that ComEd witness Fruehe stated that the accrued vacation 
reserve is short-term in nature and that is why it should not be deducted from the rate 
base.   However, they continue, as is in AG Cross Ex. 1, the credit balance does not 
disappear.  Instead, it is maintained as a relatively stable balance. They conclude that 
therefore, the accrued vacation pay should be deducted from the rate base. 

According to AG/AARP, the reserve for accrued vacation pay over the course of 
2010 was $49,500,000. The jurisdictional amount of this balance is $44,164,000. Of this 
amount, $823,000 was recognized in the cash working capital allowance. The excess, 
or $43,341,000, should be added to the operating reserves that are deducted from rate 
base, and ComEd’s rate base should be reduced accordingly.  

AG/AARP further contend that vacation pay and incentive pay are only 
deductible for income taxes as these taxes are paid.  They argue that thus, to the extent 
that the accruals take place in advance of payment, there is a book-tax timing 
difference. ComEd records deferred taxes to recognize this, and resulting in deferred 
tax debit balances that offset the accrued reserve balances.  AG/AARP state that, if the 
deferred tax debit balances are included in the rate base, then the accrued liabilities 
giving rise to those deferred taxes should be included in the operating reserves that are 
deducted from rate base.  (AG/AARP Initial Brief at 46-47).   

(3) CUB/City 
CUB/City argue that because ComEd did not specifically recognize the lag in 

payment for accrued vacation pay and accrued incentive pay in its calculation of its 
cash working capital, the accrued liability for these items should be included in 
operating reserves.  They state that the liability for vacation pay represents vacation pay 
that has accrued in an amount that is in excess of what actually has been paid.  As 
employees used their vacation time in subsequent years, the vacation pay accrual is 
effectively disbursed.   

CUB/City argue that the actual payment of vacation pay is considerably longer 
than the lag that is associated with the payroll that has been reflected in ComEd’s lead-
lag study.  They conclude that therefore, deducting the related accrued liability balance 
for this item from rate base, net of the related ADIT, is an appropriate way of reflecting 
these sources of non-investor supplied capital.   

CUB/City disagree with ComEd’s argument that the ADIT-debit balances for the 
income tax effects of accrued vacation pay should be added to rate base, but that the 
operating reserves for these items, which produced those ADIT-debit balances, should 
be ignored.  According to CUB/City, those two positions, taken by ComEd, are patently 
inconsistent because, either the reserves should be deducted from rate base, or the 
related ADIT-debit balances should be removed.  Of these two alternatives, CUB/City 
continue, for the consistent rate base treatment of the reserve and the related ADIT 
impacts, the preferable approach is to reflect the reserves as a reduction to rate base.  
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They reason that this is preferable because they represent a source of non-investor 
supplied capital that would not otherwise be adequately recognized for ratemaking 
purposes.  (CUB/City Initial Brief at 26-28).   

(4) ComEd 
ComEd again states that in its surrebuttal testimony, in order to narrow the 

issues, and in light of AG/AARP’s testimony pointing out that the ADIT debit balance 
related to the operating reserve for vacation pay was relatively minor in relation to the 
reserve, it removed from rate base the ADIT debit balance associated with the operating 
reserve for vacation pay.  According to ComEd, that in turn eliminated the rationale for 
reducing rate base for the operating reserve for vacation pay.  ComEd states that 
therefore, the AG/AARP and CUB proposal that was adopted by Staff now is moot. 

Also, according to ComEd, the AG/AARP’s witness acknowledged that he was 
not aware of any past instance in which a rate base reduction was approved for a 
utility’s accrued vacation pay or incentive pay, although he stated his belief that accrued 
vacation pay has been reflected in its cash working capital requirement calculations, 
citing ComEd Cross Exs. 1, 2; and ComEd-Staff Group Cross Ex. 1. 

ComEd further argues that the AG/AARP/CUB proposal lacks merit because the 
current liability associated with vacation pay is short-term in nature.  ComEd concludes 
that it is not a source of funds that is financing rate base.  ComEd further maintains that 
because customers have not yet paid for the accrued vacation pay, there is no basis for 
a rate base reduction. Only one year is reflected in rates, ComEd avers, representing 
the current year’s vacation expense; thus, including the operating reserve is not 
“appropriate.”  ComEd further states that this subject was treated “appropriately” in 
ComEd’s cash working capital analysis.  Finally, ComEd contends that the impact of the 
2010 vacation pay accrual on ComEd’s proposed revenue requirement is very limited, 
citing Staff witness Mr. Bridal’s testimony on cross-examination, citing Tr. at 830-835, 
and Mr. Effron’s testimony on cross-examination, Tr. at 297–299.  (ComEd Initial Brief 
at 48-49). 

(5) Commission Analysis and Conclusions 
ComEd has not proffered any evidence establishing that the figures proffered by 

Staff, as well as CUB/City, AG/AARP, indicating that the amount of accrued vacation 
pay that was reflected in ComEd’s cash working capital study, $823,000, does not 
reflect ComEd’s total jurisdictional monthly average reserve for vacation pay for its 
employees, which is $40,042,000.5

                                            
5 It appears that Staff made a typographical mistake in its brief regarding the amount it cited as 

this amount, as, the jurisdictional amount before deducting the accrued vacation pay in Cash Working 
Capital is $44,042,000, not $440,042,000.. 

  Thus, according to the figures proffered by Staff, 
CUB/City, and AG/AARP, in its cash working capital study, ComEd has accounted for 
an amount that is approximately 20% of the actual amount of its reserve for its 
employees’ accrued vacation pay.  While ComEd argues that any accrued vacation pay 
is short-term in nature, Staff, the AG/AARP, CUB/City all point out that the balance on 
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this item remains constant from one year to the next, due to the fact that, as ComEd’s 
employees use vacation pay, they accrue more vacation pay.   

Additionally, while ComEd argues that certain expert witnesses were not aware 
of any situation where the Commission approved a rate base reduction for a utility’s 
accrued vacation pay, ComEd presents no evidence or Commission decision 
establishing that the Commission approved the situation here, which is a cash working 
capital study that represented only 20% (approximately) of a utility’s total liability with 
regard to vacation pay.  Therefore, ComEd’s argument regarding the novelty of this 
issue does not aid it.   

In summary, ComEd has not sustained its burden to prove that the amount it 
proffered in its cash working capital study with regard to accrued vacation pay for its 
employees, in the amount that proffered by Staff, CUB/City, and AG/AARP, is not a 
source of capital with respect to this item.  AG/AARP, CUB/City and Staff have 
established that the total amount involved for this item is much, much higher than that 
which is in ComEd’s cash working capital.  They have also established that this item is a 
source of revenue for ComEd.  The AG/AARP, CUB/City adjustment in the amount of 
$(43,219,000) is approved.   

b) Accrued Incentive Pay 

(1) Staff 
Staff recommends adopting the Intervenor and Staff adjustments to include in 

operating reserves (as a reduction to rate base) ComEd’s liability for accrued incentive 
pay.  Staff states that the lag between the incentive pay accruals and the cash 
payments creates a constant non-investor source of funds, which should be deducted 
from rate base in a manner that is similar to what is done for ComEd’s other operating 
reserves. As is shown on AG/AARP Exhibit 2.1, Schedule DJE-1.2, Staff continues, 
there is a constant balance of funds held in reserve.  Additionally, according to Staff, 
AG/AARP and CUB/City argued that, if the related ADIT balance is included in rate 
base, the related liability which gives rise to that ADIT should also be included in rate 
base.  Staff concludes that regarding ComEd’s reserve for accrued incentive pay, a 
constant balance of non-investor funds are held in reserve; as such, the reserve for 
accrued incentive pay should be included in operating reserves as a reduction to rate 
base.   

Staff acknowledges that ComEd’s revised cash working capital study separately 
accounts for incentive pay and reflects a longer lead time, thereby including the short-
term liability related to incentive pay in rate base.  (ComEd Ex. 13.0, p. 13)  However, 
Staff argues, ComEd did not account for the entire reserve regarding this item.  Instead, 
it only reflected a portion in the total in rate base.  Review of Staff’s adjustment, which 
mirrors that of AG/AARP, Staff opines, clearly shows that the amount of reserve for 
accrued incentive pay accounted for in ComEd’s cash working capital study 
($18,152,000) is much less than the average reserve for accrued incentive pay 
($28,553,000), citing ComEd-Staff Group Cross Ex. 1 at 18, Ln. 15-16. (Staff Initial Brief 
at 42-43).   
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(2) ComEd 
ComEd takes issue with the AG/AARP and CUB/City proposal, which was 

adopted by Staff, to reduce rate base with the operating reserve for incentive pay.  It 
states that incentive pay is paid in February, and at that time, the liability for the prior 
year decreases to zero.  ComEd concludes that this item cannot finance rate base; 
therefore, it asserts that a rate base reduction is not warranted.  Finally, ComEd states 
that this subject, too, was handled “appropriately” in ComEd’s cash working capital 
adjustment.  (ComEd Initial Brief at 49). 

(3) CUB/City 
CUB/City assert that, because ComEd did not specifically recognize the lag in 

payment for accrued incentive pay in its cash working capital, the accrued liability for 
these items should be included in operating reserves.  They aver that ComEd’s annual 
incentive plan awards that accrue during the year are paid out to employees in mid-
February of the following year.  Long-term incentive plan benefits, CUB/City continue, 
are paid out in thirds over three years.  They conclude that therefore, these payment 
lags create a source of non-investor supplied funds that are not recognized in ComEd’s 
cash working capital calculation.   

CUB/City contend that payment of incentive compensation is considerably longer 
than the lag that is associated with the payroll that was reflected in ComEd’s lead-lag 
study.  Therefore, CUB/City conclude, deducting the related accrued liability balances 
for these items from rate base, net of the related ADIT, must be done, in order to reflect 
these sources of non-investor supplied capital.   

CUB/City dispute the veracity of ComEd’s argument the ADIT-debit balances for 
the income tax effects of accrued incentive pay should be added to rate base, but also, 
that the operating reserves for these items, which produced those ADIT-debit balances, 
should be ignored.  CUB/City maintain that those positions are patently inconsistent, as, 
either the reserves should be deducted from rate base, or the related ADIT-debit 
balances should be removed.  Of these two alternatives, for the consistent rate base 
treatment of the reserve and the related ADIT impacts, CUB/City opine that the 
preferable approach is to reflect the reserves as a reduction to rate base.  This is 
preferable, CUB/City contend, because they represent a source of non-investor 
supplied capital that would not otherwise be adequately recognized for ratemaking 
purposes.  (CUB/City Initial Brief at 28-29).   

(4) AG/AARP 
AG/AARP assert that accrued incentive compensation pay should also be 

credited against rate base.  AG/AARP state that in its rebuttal testimony, ComEd 
modified its calculation of cash working capital to recognize a longer lead in payment of 
incentive pay expense as AG/AARP witness Effron urged. This modification reduced its 
cash working capital requirement. AG/AARP contend, however, that an additional 
modification to ComEd’s treatment of accrued incentive pay is necessary, and that the 
accrued liability for the capitalized portion of incentive pay should be included in the 
operating reserves that are deducted from rate base. 
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They state that ComEd recognizes the accrued liability for the expense portion of 
incentive pay in the calculation of its cash working capital requirement, but this does not 
address the portion of incentive pay that is not charged directly to operation and 
maintenance expenses. The portion of incentive compensation that is related to work on 
capital projects is capitalized and charged to plant accounts.   

AG/AARP take issue with ComEd’s argument that the incentive compensation 
that is related to capital investments is first recorded as construction work in progress 
(“CWIP”) of which, only a very small portion is included in ComEd’s rate base and as 
such, “ComEd does not earn a return on the capitalized amount [of incentive 
compensation pay] and the accrued liability related to the capital portion should not be 
deducted from the rate base nor should the corresponding ADIT balance be reduced,” 
citing ComEd Ex. 22.0  at 12.  According to AG/AARP, this is inaccurate, as when 
utilities are in the process of building a plant, the investment is not included in the rate 
base because the plant is not yet providing service. Capital investments are first 
recorded as construction work in progress (“CWIP”). But to finance the cost of the 
construction, they continue, utilities accrue allowance of funds used during construction 
(“AFUDC”) income, and that is added to the cost of the plant. When the plant goes into 
service, the utility will earn a return on the plant, including the AFUDC.   

They assert that ComEd witness Fruehe later admitted that ComEd does accrue 
AFUDC on CWIP that is not included in rate base and that AFUDC does provide 
ComEd with a return on that CWIP. They conclude that therefore, ComEd’s argument in 
support of its contention that it should not have to deduct the capitalized amount from 
rate base for this item should be rejected.  AG/AARP state that rate base should be 
reduced by $10,562,000 to include ComEd’s capitalized incentive pay in operating 
reserves.  (AG/AARP Initial Brief at 48-49). 

(5) Commission Analysis and Conclusions 
This item, like vacation pay, accrues during the year and is a source of funds for 

ComEd.  Additionally, while some incentive compensation is paid out in the following 
February (following the time of accrual) as CUB/City point out, long-term incentive plan 
benefits are paid out in thirds over three years.  The Staff, CUB/City, AG/AARP 
adjustment is adopted.  The adjustment amount is $(10,401,000).   
IV. REVENUES 

A. Potentially Uncontested Issues  
1. Correction to Lease/Rental Revenues  

ComEd’s rebuttal testimony made a correction to its figure for lease/rental 
revenues.  (See, ComEd Ex. 13.0 at 44).  This correction is uncontested. 
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B. Potentially Contested Issues 

1. Late Payment Charges Revenues Allocation 
a) AG/AARP 

AG/AARP acknowledge that ComEd has jurisdictionally-assigned 93% of its late 
payment fees to delivery services.  They also acknowledge that this allocation is in 
accord with the order in ComEd’s last rate case, Docket 10-0467.  However, they 
contend that, should the Commission accept ComEd’s request to change other existing 
allocation methods, the Commission must also modify the Late Payment Fees allocation 
to include 100% of those revenues in distribution revenues.  In support, they state that, 
although ComEd assigns about 7% of its late payment charge revenues to transmission 
(FERC) jurisdiction, ComEd was not able to cite any specific FERC Order or another 
authority justifying this allocation.  (AG/AARP Initial Brief at 49-50). 

b) ComEd 
ComEd states that it has allocated all late payment charges revenues, other than 

the portion that is credited to customers under its FERC jurisdictional Transmission 
Formula Rate, to the other revenues that are credited against its revenue requirement.  
This, ComEd maintains, is, consistent with the Commission’s Order in ComEd 2010 
(Docket 10-0467).  According to ComEd, the AG/AARP have “improperly” proposed 
that, if its positions on functionalization as to other issues are rejected, then, there 
should be a 100% offset of late payment charge revenues that are credited here, even 
though that would be a double-count with the portion credited to customers under the 
Transmission Formula Rate.   (ComEd Initial Brief at 50). 

c) Commission Analysis and Conclusions 
AG/AARP does not state what the other existing allocation methods are that are 

the subject of their argument.  Nor do they state why these other allocation methods 
should be offset with a greater amount of customer late payment charges than the 
amount that ComEd asserts is not FERC-jurisdictional.  This Commission further notes 
that, merely because there is not a cited FERC order or other FERC authority justifying 
this allocation does not mean that factually, ComEd’s 93% assignment of its late 
payment charges to the rates here is incorrect.  While the Commission does not decide 
here that ComEd’s allocation regarding this item is correct, the Commission notes that 
its allocation here is over 90% to transmission rates, which is a very high number, and 
there is no evidence indicating that this allocation is factually incorrect.  This proposal is 
therefore rejected. 

2. New Business and Billing Determinants 
a) AG/AARP 

AG/AARP state that $127.1 million represents the facilities that are built to 
accommodate customer growth.  They argue that an adjustment should be made to the 
2010 billing determinants that will be used to allocate the revenue requirement among 
customers.  AG/AARP assert that new plant will serve an increase in the number of 
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customers served by ComEd, requiring a 0.42% increase in the number of residential 
customers and a 0.90% increase in the number of small commercial and industrial 
customers by 0.90%, citing AG/AARP Exhibit 2.2.  AG/AARP ask the Commission to 
direct ComEd to change its billing determinants accordingly.  They reason that, if the 
billing determinants do not match the number of customers that are actually served by 
plant additions and customer growth, the revenue requirement will be collected from too 
few customers, resulting in the rate per customer being higher than it should be.  
(AG/AARP Initial Brief at 51).   

AG/AARP posit that the billing determinants used in this docket will be the basis 
for collection of the 2011 revenue requirement.  They maintain that it will persist into the 
reconciliation, when the actual costs for 2011 will be reconciled with the 2010 FERC 
Form 1 costs.  They contend that the reconciliation does not adjust for the actual 2011 
billing determinants; instead, it uses the same billing determinants used to set 2011 
rates, irrespective of actual sales.  AG/AARP conclude that the only way to capture the 
customer growth that is associated with the new business, or customer growth resulting 
from 2011 plant additions, is to adjust the billing determinants in the inception case (this 
case).  If understated billing determinants are used, they maintain, ComEd will 
consistently over-recover its revenue requirement.  (AG/AARP Initial Brief at 51-52).   

AG/AARP witness Effron recommended limiting the adjustment to the customer 
growth that is related to plant additions.  He did not include the change in kwh usage, 
despite the fact that, in past cases, ComEd and the Commission have recognized 
growth in both the number of customers and kwhs, because ComEd showed a decline 
in weather-normalized sales.  (See, AG/AARP Ex. 1.0 at 17).  AG/AARP aver that he 
did not decrease the amount of total kwhs, because plant additions for customer growth, 
by definition, only result in growth, otherwise, the investments for customer growth 
would not be made.  However, in light of the overall decline in ComEd’s total kwh sales, 
Mr. Effron did not recommend increasing the amount of total kwh sales billing 
determinants.  AG/AARP aver that therefore, their witness, Mr. Effron, did, in fact, take 
into account the decrease in total kwh sales.   

They contend that a new business adjustment does not violate the statutory 
provision requiring use of “historical billing determinants” because it is necessary to 
accurately match the plant additions investment with customer growth, to be consistent 
with prior Commission practice, and to assure that ComEd recovers no more than its 
actual costs of service.  (AG/AARP Initial Brief at 52-53). 

b) ComEd 
According to ComEd, AG/AARP are “cherry picking” among 2011 data, by 

modifying the billing determinants to reflect 2011 growth in the number of customers, 
but not the 2011 decrease in kWh delivered by ComEd.  ComEd further contends that 
the AG/AARP proposal is contrary to Section 16-108.5(c)(4)(H) and “proper” ratemaking 
practices.  ComEd also argues that the delivery services charges set for the second 
year under the formula rate will be determined using updated billing determinants.  
(ComEd Initial Brief at 51).   
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Originally, ComEd contended that the AG/AARP’s proposal selectively adjusts for 
the increase in the number of customers but fails to adjust for the change in usage, as 
usage went down, not up, in 2011.  Later, ComEd acknowledged that the AG/AARP’s 
proposal adjusts for a decrease in customer usage, but it averred that this AG/AARP 
proposal only recognizes the decreased usage that occurred in 2010, not the decreased 
usage that occurred in 2011.  (See, ComEd Reply Brief at 32-33).   

c) Commission Analysis and Conclusions 
The Commission agrees with the AG/AARP’s argument that Section 16-

108.5(c)(4)(H) is not at issue here.  This statute provides that the formula rate shall:  
(4) Permit and set forth protocols, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law, for the 
following:  
(H) historical weather normalized billing determinants. . . . 

(220 ILCS 5/16-108.5(c)(4)(H)).   
All that AG/AARP proposes here is a methodology to ensure that the billing 
determinants are based on accurate information.  As AG/AARP point out, Section 16-
108.5(c)(1) of the statute provides that formula rates must be prudently incurred and 
reasonable in amount consistent with Commission practice and law.  Certainly, the use 
of accurate billing determinants is consistent with Commission practice and law.  (See, 
e.g., Docket 10-0467, Order of May 24, 2011, at 306-309). 

The Commission also disagrees with ComEd’s argument that the issue 
presented by AG/AARP is some kind of hodgepodge of facts between 2010 and 2011.  
AG/AARP stated in the very beginning of their argument that the information they have 
is 2010 information, not 2011 information.6

Additionally, a decline in kwh sales, in and of itself, does not establish that there 
are less customers.  It simply means that less electricity was sold.  Other factors, such 
as energy efficiency, a bad economy, etc. may very well contribute to a decline in kwh 
sales.  Without information as to what causes a decline in kwh sales, it does not appear 
that this decline should offset the increase in billing determinants that reflects ComEd’s 
new business.  ComEd, in short, has not presented valid reasons for rejecting the 

  ComEd has not argued that 2010 
information would be inaccurately applied on an initial basis.  Additionally, obviously, 
this information would be updated in subsequent reconciliations.  Further, even ComEd 
acknowledges that the AG/AARP proposal does account for a decrease in usage.  
(ComEd Reply Brief at 32-33).   

                                            
6 On Exceptions, ComEd takes issue with this sentence.  It contends that the AG/AARP proposal 

is based on 2011 “data.”  (ComEd Brief on Exceptions at 44).  This ignores the language in the 
AG/AARP’s Initial Brief stating that “Rather than quantify a revenue adjustment, in this docket an 
adjustment to the 2010 billing determinants that will be used to allocate the revenue requirement among 
customers is necessary.(AG/AARP Initial Brief at 51; See also, id. at 52).   
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AG/AARP proposal.  The AG/AARP proposal is reasonable and it is approved.  ComEd 
shall adjust its billing determinants accordingly.   
V. OPERATING EXPENSES 

A. Overview 
ComEd states that its original operating expenses total, before income taxes, 

was $1,422,689,000.  That figure was based on 2010 FERC Form 1 balances, and 
functionalization applicable ratemaking adjustments consistent with the statute, and the 
addition of the estimated 2011 plant additions and the corresponding changes in the 
depreciation reserve and depreciation expense.  (See, ComEd Ex. 4.0 at 4, 19-29).  
ComEd’s revised figure, which reflects corrections and agreed or accepted adjustments, 
is $1,423,032,000.  (ComEd Ex. 22.1, Sched. FR A-1, line 11).   

B. Potentially Uncontested Issues  
1. Distribution 

ComEd states that its distribution Operating and Maintenance (“O&M”) expenses 
were $313,141,000 for 2010.  After reflecting adjustments, a total of $312,853,000 in 
distribution O&M expenses recorded in FERC Accounts 580-598 is included in the 
revenue requirement.  No party objects to ComEd’s 2010 distribution O&M expenses.  
ComEd directs this Commission to the testimony of Staff witness Mr. Rashid, who 
testified that he does not object to ComEd’s proposed electric distribution O&M 
expenses for 2010, citing Staff Ex. 8.0 at 11.  (ComEd Initial Brief at 52).  This item is 
reasonable and it is approved. 

2. Customer Accounts Expenses Other Than Uncollectibles, 
Including Staff Proposal re Interest on Customer Deposits (see 
also III.B.5) 

Customer accounts expenses other than uncollectible expense are expenses 
recorded in FERC Accounts 901, 903 and 905.  They include the costs of maintaining 
and servicing customer accounts, e.g., meter reading, recordkeeping, and billing.  
ComEd has contended that after adjustments to the 2010 FERC Form 1 balances, 
$179,197,000 of these expenses should be included in the revenue requirement.  No 
objection to the amount of these customer accounts expenses has been raised. 

ComEd agrees with the Staff and AG/AARP proposal to include $866,000 of 
interest on customer deposits in operating expenses, rather than as a reduction to the 
balance of customer deposits included in rate base.  (Staff Ex. 4.0 at 2-3; AG/AARP 
Ex.1.0 at 52; ComEd Initial Brief at 52-53).  This matter is reasonable and it is approved, 
as adjusted above.    

3. Uncollectible Expense and Staff Rider Proposal 
Uncollectible accounts expense is generally a function of revenues billed.  

ComEd assigns it to the delivery services function by applying a revenue allocator to its 
total uncollectible expense that is recorded in the 2010 FERC Form 1, Account 904.  
$16,671,000 of uncollectible accounts expenses were included in the revenue 
requirement.  (See, e.g., ComEd Ex. 4.0 at 22-23).   
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Staff witness Knepler proposes recovering all uncollectible costs through 
incremental uncollectible cost factors, which are described in Rider UF-Uncollectible 
Costs, rather than having a base portion of uncollectible costs recovered through 
delivery service charges and supply related base uncollectible cost factors.  As part of 
this proposal, no uncollectible costs would be included in the delivery services revenue 
requirement.  ComEd does not object to Mr. Knepler’s proposal as to delivery services 
uncollectibles, provided that the Commission determines that such a change does not 
affect interclass cost allocation and is consistent with the rate design approved in 
ComEd 2010 (Docket 10-0467).  ComEd witness Fruehe proposes an additional 
adjustment to the reconciliation, which will be required if this proposal is accepted, to 
ensure that uncollectibles will be removed from the reconciliation and return on equity 
collar calculations.  (See, ComEd Ex. 13.0 at 38-40).  Staff agreed to this adjustment.  
Also, Staff agreed that supply-related uncollectibles should be addressed outside of this 
proceeding.   

Given that the agreement of the parties is to recovery delivery service 
uncollectible expense through Rider UF, Staff recommends that the final Order should 
state:  

Starting June 1, 2012, or when the rates from this proceeding become 
effective, all delivery service uncollectible costs shall be recovered through 
Rider UF.   

(ComEd Initial Brief at 53-54; Staff Initial Brief at 44-45).   
a) Commission Analysis and Conclusions 

The Staff/ComEd proposal, as set forth above, is reasonable and it is approved.    
4. Customer Service and Informational Expenses 

Customer service and informational expenses are recorded in FERC Accounts 
906-910.  ComEd contends that, after adjustments to the 2010 FERC Form 1 balances, 
$10,535,000 of customer service and informational expenses should be included in the 
revenue requirement.  No party objects to the amount of customer service and 
informational expenses.  (ComEd Initial Brief at 54).  This item is reasonable and it is 
approved. 

5. Adjustments for Ratemaking, Other Tariffs, Past Orders, and 
Other  Administrative and General Expenses  

ComEd avers that it has voluntarily made downward adjustments to its 2011 
operating expenses.  The costs that ComEd has removed from its operating expenses 
include rate-making adjustments, costs recovered through other tariffs, and voluntary 
exclusions (including reductions to operating expenses for expenses such as a portion 
of compensation costs of certain executives, half of ComEd’s corporate jet costs, and 
certain lease expenses).  It has also decreased its Other Revenues by removing the 
various amounts that are applicable to transmission services.  (Id.).  These adjustments 
are reasonable and they are approved.   
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a) Regulatory Commission Expense 
ComEd accepted the proposal by Staff witness Knepler to remove $91,000 in 

procurement regulatory costs from ComEd’s revenue requirement.  (ComEd Initial Brief 
at 55).  This adjustment is reasonable and it is approved.   

b) Transmission Related Research and Development 
ComEd accepted the proposal made by Staff witness Knepler to remove from 

ComEd’s revenue requirement $14,000 in research and development expense that was 
related to transmission.  (Id.).  This adjustment is reasonable and it is approved.   

c) Sporting Event Activities 
ComEd accepted the proposal made by Staff to remove $56,000 in professional 

sporting expenses from ComEd’s revenue requirement, and Staff has acknowledged 
this.  (Id.).  This adjustment is reasonable and it is approved.   

d) Outside Services 
ComEd agreed with the Staff, AG/AARP, and CUB proposal to remove $692,000 

in legal costs associated with its IRS dispute (related to the disposition of generation 
assets) from its revenue requirement.  (Id. at 55).  This adjustment is reasonable and it 
is approved.   

e) Correction of Error Relating to Rider EDA 
ComEd accepted the proposal by Staff to remove $24,000 in Rider EDA legal 

costs from ComEd’s revenue requirement.  (Id. at 56; Staff Initial Brief at 46).  This 
adjustment is reasonable and it is approved. 

f) Photovoltaic Pilot Costs 
ComEd accepted the proposal by CUB witness Mr. Smith to remove $580,000 in 

Photovoltaic Pilot Costs from ComEd’s revenue requirement. (ComEd Initial Brief at 56).  
This adjustment is reasonable and it is approved.   

6. Regulatory Asset Amortization: Unusual Operating Expenses, 
Including Storm Costs 

ComEd witness Houtsma testified that App. 7 of the formula rate template 
provides an itemization of all of the components of regulatory asset amortization and 
describes those items related to delivery services.  Other than objections to ComEd’s 
amortization of IEDT, discussed below under Potentially Contested Issues, no party has 
objected to ComEd’s proposed amortization of regulatory assets.  Also, Staff witness 
Ostrander recommended that the Commission find the amount ComEd has proposed to 
include as an Unusual Operating Expense for the June 18, 2010, storm to be prudent 
and reasonable.  (Staff Ex. 4.0 at 6; ComEd Initial Brief at 56).  These amounts are 
$2.215 million as an Unusual Operating Expense, as well as unamortized storm costs of 
$8.863 million, with a deferred tax impact of ($3.523 million) which are reflected in rate 
base.  This reflects the five-year amortization that ComEd has proposed.  (Staff Initial 
Brief at 46).  This item is reasonable and it is approved.   
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7. Pension Asset Funding – SERP ADIT Component (see also 
III.B.2.a) 

CUB witness Smith and AG/AARP witness Effron recommend that the ADIT 
associated with ComEd’s Supplemental Employee Retirement Plan (“SERP”) should be 
included in the calculation of the return on the pension asset, rather than in rate base.  
The related adjustment to that expense is an increase of $323,000.  ComEd agreed with 
this recommendation, and has reflected this change in ComEd 13.1, Sch. FR C-3 and 
App. 4.  (ComEd Initial Brief at 56-57). This adjustment is reasonable and it is approved.   

8. Income Taxes Other Than Interest Synchronization 
The amount of income taxes that ComEd included in the revenue requirement is 

$195,465,000, which includes the impact of the 2011 plant additions.  ComEd 
calculated income taxes based on the expenses and miscellaneous revenues that are 
assigned or allocated to the delivery services function.  Aside from a proposed interest 
synchronization adjustment that is derivative of other proposed adjustments (discussed 
below) no objection has been raised to ComEd’s calculation of income taxes, in the 
event that ComEd’s surrebuttal revenue requirement otherwise is approved.  To the 
extent that adjustments are approved, income taxes must be recalculated, but the 
method of the calculation is not disputed.  (ComEd Initial Brief at 57).   

9. Depreciation & Amortization Expense, Including Staff’s 
Withdrawn Proposal Regarding a Future Study (Other than 
Derivative Impacts) 

ComEd’s depreciation expense, as calculated in its surrebuttal testimony, is 
$406,162,000.  As described more thoroughly in Section III.B.7 herein, ComEd and 
Staff have agreed to the method for calculating depreciation expense.  In response to 
Staff’s initial concerns regarding the calculation of depreciation expenses, ComEd 
witness Houtsma proposed an alternate method of calculating these expenses, set forth 
at ComEd Ex. 12.5.  Staff’s rebuttal testimony accepts ComEd’s alternate method.  
(Staff Ex. 16.0 at 15-17, and Sch. 16.04).  

In his rebuttal, Staff witness Bridal withdrew his initial recommendation that 
ComEd complete a new depreciation study, although he continued to recommend that 
ComEd consider the results of the most recent depreciation study completed prior to 
filing in all future formula rate or general rate filings.  Mr. Bridal also recommended 
updating ComEd Ex. 12.8, to reflect the changes that are set forth in ComEd Ex. 12.5. 
ComEd has agreed to abide by these recommendations.  This issue is no longer 
contested.  (Staff Initial Brief at 47).  This item is reasonable and it is approved, subject 
to the modifications set forth herein.   

10. Staff Proposal for a Finding Regarding Non-Inclusion of Rate 
Case Expense in Initial Rates 

ComEd agreed with Staff witness Ostrander’s recommendation that the 
Commission not include any rate case expenses for this docket in rates set in this 
proceeding, because they were not incurred in 2010.  As Mr. Ostrander explained, rate 
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case expenses incurred in 2011 and 2012 will be considered as part of the proceedings 
related to the recovery of costs for those years.  (ComEd Initial Brief at 58).   

11. Gross Revenue Conversion Factor 
ComEd’s proposed Gross Revenue Conversion Factor (“GRCF”) is 1.660.  Staff 

calculated the number to more decimal places, and differentiated it between the 
situations in which Illinois jurisdictional uncollectibles expense is included in base 
delivery services charges as opposed to in Rider UF – Uncollectible Factors, 1.659750 
versus 1.659613.  (Staff Ex. 1.0, Sched. 1.07).  ComEd does not object to Staff’s 
calculations.  The applicable Staff figure should be used, depending on the 
Commission’s decision on the method of collection of uncollectibles.  (ComEd Initial 
Brief at 58-59).   

C. Potentially Contested Issues 
1. Administrative and General Expenses  

a) Total 
ComEd submits that its total Administrative and General (“A&G”) Expenses that 

should be included in its revenue requirement are $340,673,000.  (ComEd Ex. 22.3, 
Sched. C-1 Revised at 1, line 12).   

b) Restricted Stock  

(1) ComEd 
This program provides “key managers” with a portion of their compensation pro-

rated over a three-year period, in the form of shares of Exelon stock.  ComEd seeks to 
recover $1.921 million in the operating expense that is associated with its Exelon 2010 
Key Manager Restricted Stock Award.  According to ComEd, its Key Manager 
Restricted Stock Award program is a deferred compensation program, not an incentive 
compensation program, which is designed to attract and retain key employees.   

ComEd asserts that even if the restricted stock award program was incentive 
compensation subject to a “customer benefit” test, contrary to the arguments of Staff 
and Intervenors, the evidence shows that the Key Manager Restricted Stock Award 
program directly benefits customers because it is designed to retain key managers.  
However, ComEd does not concede that this program is actually subject to the 
“customer benefit test” in Section 16-108.5 of the Public Utilities Act.  ComEd states that 
retention of ”key managers” who understand that quality of service is key to ComEd’s 
success is critical to achieving and maintaining a high level of customer service.  
ComEd also argues that this program is “in line” with industry practices and (as 
allegedly acknowledged by Staff) the award compensation in that program is not 
dependent upon net income or an affiliate’s earnings per share.  (Tr. at 432).  ComEd 
further concludes that the fact that the award is paid in stock is irrelevant, so long as the 
award meets the goal of retaining key individuals and by so doing, benefits customers.  
It argues that because the Key Manager Restricted Stock Award program is a deferred 
compensation program and not an incentive compensation program, the issues raised 
by Staff are also irrelevant under Section 16-108.5.  (ComEd Initial Brief at 59-60).   
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(2) Staff 
In Staff’s opinion, 100% of the cost of the Key Manager Restricted Stock Award 

must be disallowed because the objective of the plan is to further the financial and 
operational success of Exelon, not ComEd.  Staff posits that arguably, the financial 
success of Exelon is favorably impacted by any ComEd rate increases.  Staff states that 
ComEd made no showing that Exelon’s financial and operational success directly 
benefits ComEd’s ratepayers.  Staff asserts that the Commission has long held the 
standard that utilities must show that incentive compensation must benefit ratepayers in 
order for incentive compensation to be recoverable, which is essentially the same 
standard that is reflected in Section 16-108.5(c)(4)(A) of the Act.  Staff argues that, 
because ComEd has not demonstrated how this incentive program meets the criteria for 
incentive compensation recovery set forth in the protocols, these costs should be 
removed from the 2010 revenue requirement.  Staff further states that these “key 
managers” are rewarded with restricted stock, which aligns the interests of the 
recipients with shareholders, not ratepayers.   

Staff takes issue with ComEd’s argument that the goal of this program is 
retention of key employees.  Staff points out that, in ComEd’s last rate case, Docket 10-
0467, the Commission rejected ComEd’s argument that this program should be 
included as an operating expense because its goal is the retention of key employees. 
(Docket 10-0467, Order of May 24, 2011, at 102).  Staff contends that ComEd has 
provided no new information to explain why the Commission should reach a different 
conclusion here.  (Staff Initial Brief at 48-49).   

(3) AG/AARP 
AG/AARP aver that, in response to an AG data request seeking an explanation 

regarding the performance criteria employed to determine the stock grant amounts for 
each individual recipient of stock, ComEd objected to providing the information on the 
grounds of relevance and privacy concerns of the individuals involved, but noted that 
“while individual performance may apply in the determination of the amount of specific 
awards, the primary objective of the program is to attract and retain key employees.”  
(AG/AARP Ex. 1.11).  AG/AARP note that incentive compensation paid in shares of 
stock (rather than cash) should be viewed as fundamentally driven by financial, rather 
than operational, metrics, because the value of such shares is tied most directly to the 
financial performance of the business, rather than to measurement of the quality of 
service provided to customers.  AG/AARP further argue that the notion that an incentive 
compensation expense should be recoverable because it is designed to retain 
employees is an argument that could be applied to any kind of employee compensation, 
and one that has been specifically rejected by the Appellate Court as being “too 
remote,” citing Commonwealth Edison Co. v. Ill. Commerce Comm’n, 398 Ill. App. 3d 
510, 518 (2nd Dist. 2010), AG/AARP conclude that ComEd’s rationale hardly meets the 
specific criteria for incentive compensation cost recovery specified in Section 16-
108.5(c)(4)(A) of the Act.  (AG/AARP Initial Brief at 55-57). 
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(4) CUB/City 
CUB/City also contend that 100% of the cost of this program should be 

disallowed.  They state that restricted stock is a form of incentive compensation.  They 
argue that It is well-established by the Commission that a utility can only recover those 
incentive compensation costs that are reasonable, related to utility services, and of 
benefit to ratepayers or utility service, citing Docket 07-0566, Final Order at 61.  
CUB/City contend that only when a tangible benefit to ratepayers can be shown, or 
specific dollar savings calculated, should incentive compensation be recovered from 
ratepayers.  (Docket 04-0779, Final Order at 44; Docket 01-0432 Final Order at 42-43).  
However, according to CUB/City, ComEd failed to identify tangible ratepayer benefits for 
its Key Manager Restricted Stock program.  

CUB/City cite Section 16-108.5(c)(4)(A), which provides: 
[R]ecovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance.  Incentive 
compensation that is based on net income or an affiliate’s earnings per 
share shall not be recoverable under the performance-based formula rate. 

(220 ILCS 5/16-108.5(c)(4)(A)).  Therefore CUB/City conclude that for an incentive 
compensation program to be included in base rates, it must be reasonable and 
consistent with Commission practice.  They further argue that nothing in Section 16-
108.5(c)(4)(A) justifies charging ratepayers for additional incentive compensation 
increases that result from unilateral decisions made by company management to 
significantly increase the otherwise applicable Net Income Limiter features of the 
incentive compensation plan that would have limited the incentive compensation 2010 
payouts. 

CUB/City take issue with ComEd’s argument that this program is not an incentive 
compensation program.  They contend that even if the program is “deferred” 
compensation, its purpose is the same as that of any other incentive compensation 
program and it should be evaluated by the same standards.  

CUB/City state that, even though ComEd was asked to do so, ComEd did not 
provide any metrics that were used to determine when and in what amounts restricted 
stock is awarded.  (Tr. at 702).  However, CUB witness Smith explained that, based on 
the program summary provided in Docket 10-0467, the 2010 Key Manager Restricted 
Stock Award Program was restricted to directors, managers and select other 
employees.  Awards under the program are generally paid in shares of Exelon 
(ComEd’s parent company) stock.   

CUB/City point out that restricted stock costs are related to the performance of 
the parent company’s stock and the dividends paid on such stock.  Compensation in the 
form of stock, including restricted stock, generally aligns the interests of the recipients 
with those of shareholders, and facilitates maximizing shareholder value.  They 
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conclude that the purpose of this plan is to further the financial and operational success 
of Exelon.  Improving the performance of Exelon does not offer the benefit to ComEd 
customers required to include these costs in rates.  

Finally, CUB/City argue that in the Commission’s Final Order in Docket 10-0467, 
the Commission disallowed this cost, acknowledging that the Company’s explanation of 
the “benefit” that ratepayers see from the program, which is “incentiviz[ing] 
management,” does not justify recovering the cost from ratepayers.  (Docket 10-0467, 
Order of May 24, 2011, at 65).  In that case, the Commission found that the purpose of 
this plan is to further the financial and operational success of Exelon and disallowed 
100% of this cost.  (CUB/City Initial Brief at 31-33).   

(5) Commission Analysis and Conclusions 
While ComEd claims that this program is not an incentive compensation 

program, in its last rate case, Docket 10-0467, this very same program was found to be 
an incentive compensation program.  As many parties have pointed out, in that docket, 
the Commission found that “incentivizing management” is not a sufficient argument to 
warrant inclusion of the cost of this program in ComEd’s revenue requirement.  (Docket 
10-0467, Final Order of May 24, 2011, at 102; See also, Commonwealth Edison Co. v. 
Ill. Commerce Comm., 398 Ill. App 3d 510, 518, 924 N.E.2d 1065 (2nd Dist. 2010), 
finding that ComEd’s argument that its “Earnings-per-Share” program attracts good 
employees and raises the level of service that customers receive was too remote to 
consider).  In fact, ComEd merely re-categorized the same program that the 
Commission disallowed in its last two rate cases with no explanation or facts 
establishing a different circumstance.   

Because ComEd proffered no evidence indicating that this program is not the 
same program that was reviewed in its last rate case as an incentive compensation 
program, the Commission concludes that it is an incentive compensation program. 
Therefore, it is subject to Section 16-108.5 of the Act, which provides in pertinent part 
that:  

[R]ecovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance.  Incentive 
compensation that is based on net income or an affiliate’s earnings per 
share shall not be recoverable under the performance-based formula rate. 

(220 ILCS 5/16-108.5(c)(4)(A)).  There are no facts indicating that this program meets 
the statutory criteria enunciated above for inclusion of this program in rates.  This 
program shall not be included in rates. 

c) Other Incentive Compensation 
ComEd seeks to include $26.101 million in operating expense for its 2010 Annual 

Incentive Program (“AIP”) and $973,000 in operating expense for its 2010 Long-Term 
Incentive Plan (“LTIP”) in its revenue requirement.  (ComEd Initial Brief at 61-62). 
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(1) BSC Annual Incentive Plan Cost Allocation 

(a) ComEd 
According to ComEd, the largest proposed disallowance regarding incentive 

compensation is not even related to ComEd’s AIP or LTIP costs.  AG/AARP witness 
Brosch, CUB witness Smith and Staff witness Ebrey all propose to disallow from the 
revenue requirement 75% of Exelon Business Services Company (“BSC”) AIP costs 
that are embedded within the BSC charges that ComEd pays BSC for services that 
BSC provided.  ComEd contends that these are incentive compensation costs paid by 
BSC to its employees, not ComEd’s incentive compensation costs.  CUB, joined by 
Staff, calculates a disallowance of $3.789 million, while AG/AARP calculates a higher 
disallowance.   

ComEd avers that Mr. Brosch, Mr. Smith and Ms. Ebrey all espouse an incorrect 
interpretation of Section 16-108.5:  that Section 16-108.5 excludes recovery of incentive 
compensation of an affiliate when that compensation is based on the net income or the 
earnings per share of an affiliate.  It argues that Staff and the Intervenors improperly 
interpret Section 16-108.5 as providing additional scrutiny over and above that already 
given to affiliate transactions under Section 7-101 of the Act.   

ComEd acknowledges that Section 7-101 provides in part that: “the Commission 
shall have jurisdiction over affiliated interests having transactions … with electric … 
public utilities under the jurisdiction of the Commission.”  (220 ILCS 5/7-101(2)(i)).  It 
also acknowledges that Section 7-101 provides that various contracts including 
“management,” “supply,” or “similar contracts” shall be ineffective unless approved by 
the Commission or exempted from such approval.  (220 ILCS 5/7-101(3)).  However, 
ComEd continues, pursuant to 83 Ill. Adm. Code Secs. 310(b) and (e), in the past, the 
Commission has waived requiring approval for contracts with affiliates that are similar to 
the one between ComEd and BSC.  ComEd states that the Commission approved a 
General Services Agreement, between ComEd and BSC, over a decade ago, citing 
Docket 00-0295, Final Order of Nov. 7, 2001; and Docket 95-0615, Final Order of March 
14, 1997.  ComEd concludes that it is therefore unnecessary to interpret Section 16-
108.5(c)(4)(A) as requiring a review of transactions between affiliates and public utilities, 
when the Act has already provided for that review in Section 7-101.  

ComEd further contends that the Act regulates the incentive compensation of 
public utilities, not their affiliates.  It surmises that the incentive compensation of an 
affiliate like BSC is not relevant to the issue regarding whether ComEd’s AIP program is 
prudent and reasonable.  It posits that no party to this proceeding has challenged the 
overall reasonableness of BSC’s charges to ComEd.  BSC provides ComEd with many 
essential business services, such as finance, IT, supply management, human resources 
and legal services.  ComEd avers that BSC therefore should be viewed in the same 
light as any other vendor.  It argues that to subject BSC charges to additional scrutiny 
that is not given to costs charged by other third-parties would put BSC at a competitive 
disadvantage, which could discourage ComEd from purchasing services from BSC.  
ComEd further states that BSC is demonstrably the low-cost provider; therefore, the 



11-0721 

85 
 

position taken by Staff, AG/AARP, and CUB/City could harm customers.  (ComEd Initial 
Brief at 63-64).   

(b) AG/AARP 
AG/AARP cite Commonwealth Edison Co. v. Illinois Commerce Comm’n., 398 Ill. 

App. 3d 510, 517-18, 924 N.E.2d 1065 (2nd Dist. 2009).  In that case, AG/AARP assert, 
the Appellate Court affirmed a Commission Order finding that ComEd did not 
demonstrate a sufficient nexus between the earnings-per-share portion of the incentive 
compensation plan and a benefit to ratepayers.  AG/AARP argue that, consistent with 
this case law, Section 16-108.5(c)(4)(A) of the Act conditions recovery of incentive 
compensation expense in a formula rate upon evidence that the compensation is based 
on “the achievement of operational metrics, including metrics related to budget controls, 
outage duration and frequency, safety, customer service, efficiency and productivity, 
and environmental compliance.”  AG/AARP maintain that thus, this new statute prohibits 
recovery of incentive compensation expense “that is based on net income or an 
affiliate's earnings per share.”   

AG/AARP witness Brosch proposes removing the portion of incentive 
compensation expense consisting of ComEd’s share of Annual Incentive Program 
(“AIP”) costs which were originally incurred at BSC pursuant to formula that are driven 
by earnings-per-share metrics, rather than the permissible criteria specified in Section 
16-108.5(c)(4)(A) of the Act.  This adjustment is reflected in AG/AARP Ex. 1.3, page 4, 
at line 4 of that exhibit. 

AG/AARP also proffer a similar adjustment to eliminate AIP charges to ComEd 
from another affiliated company, Philadelphia Electric Company (“PECO”).  They state 
that ComEd has made no showing supporting recovery of incentive compensation 
charges of this affiliates pursuant to the recovery criteria enumerated in the new formula 
rate provisions of the Act and therefore failed to carry its burden of proof.  (AG/AARP 
Initial Brief at 54-55; AG/AARP Ex. 1.0 at 47).  

(c) CUB/City 
CUB/City maintain that the incentive compensation expense that was charged to 

ComEd by its affiliate, BSC, which is tied to “earnings-per-share” goals, should be 
excluded from operating expenses.  They aver that ComEd admitted that 75% of the 
BSC AIP that is charged to ComEd is tied to the “earnings-per-share” goal.  Only 25% 
of that program concerns the BSC “total cost” goal, citing ComEd Response to AG 
6.08(e), included in CUB Ex. 1.3.   

They argue that Section 16-108.5(c)(4)(A) of the Act clearly provides that 
“[i]incentive compensation that is based on net income or an affiliate’s earnings per 
share shall not be recoverable under the performance-based formula rate.”  This is an  
“appropriate restriction,” CUB/City conclude, because to reward employees for 
increasing a utility's earnings is to create a conflict between employee welfare and 
customer welfare.  They conclude that ComEd provides no justification for ignoring the 
plain language of the Act.   
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CUB/City aver that even for incentive compensation that is funded entirely by 
shareholders, compensation based on net income or affiliate earnings can still influence 
management decisions in a manner that is no less than ratepayer-funded 
compensation.  They state that if shareholder-funded compensation induces managers 
to build earnings beyond the authorized level, there can be conflict with the utility's 
obligation to serve ratepayers at the lowest feasible cost.  They contend that the 
Commission should gather facts regarding this potential for shareholder-ratepayer 
conflict, and if it exists, exercise extra scrutiny when determining the prudence and 
reasonableness of proposed utility expenditures.  (CUB/City Initial Brief at 34-35).   

(d) Staff 
Staff states that ComEd’s arguments against Staff’s disallowance of 75% of the 

BSC incentive compensation costs do not fully consider the appropriate sections of the 
Act.  Staff disagrees with ComEd’s argument that it is unnecessary to interpret Section 
16-108.5(c)(4)(A) as providing for review of transactions between affiliates and public 
utilities when the Act already provides for that review in Section 7-101.  According to 
Staff, in making this argument, ComEd completely ignores the following subsection of 
Section 7-101: 

(3) No management, construction, engineering, supply, financial or similar 
contract and no contract or arrangement for the purchase, sale, lease or 
exchange of any property or for the furnishing of any service, property or 
thing, hereafter made with any affiliated interest, as hereinbefore defined, 
shall be effective unless it has first been filed with and consented to by the 
Commission or is exempted in accordance with the provisions of this 
Section or of Section 16-111 of this Act. The Commission may condition 
such approval in such manner as it may deem necessary to safeguard the 
public interest. If it be found by the Commission, after investigation and a 
hearing, that any such contract or arrangement is not in the public interest, 
the Commission may disapprove such contract or arrangement. Every 
contract or arrangement not consented to or excepted by the Commission 
as provided for in this Section is void. 
The consent to, or exemption or waiver of consent to, any contract or 
arrangement under this Section or Section 16-111, does not constitute 
approval of payments thereunder for the purpose of computing expense of 
operation in any rate proceeding

(220 ILCS 5/7-101(3); emphasis added).  Staff additionally states that Section 
16.108.5(c)(4)(A) specifically addresses incentive compensation based on an affiliate’s 
earnings per share, as it provides for the following: 

. However, the Commission shall not 
require a public utility to make purchases at prices exceeding the prices 
offered by an affiliated interest, and the Commission shall not be required 
to disapprove or disallow, solely on the ground that such payments yield 
the affiliated interest a return or rate of return in excess of that allowed the 
public utility, any portion of payments for purchases from an affiliated 
interest. 
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Incentive Compensation expense that is based on net income or an 
affiliate’s earnings per share shall not be recoverable under the 
performance-based formula rate. . . .   

(Staff Reply Brief at 30-31).  

(e) Commission Analysis and Conclusions 
AG/AARP, CUB/City, and Staff all contend that the evidence establishes that 

BSC’s charges to ComEd include the portion of BSC incentive compensation that 
represents “earnings-per-share” at a ratio of 75%. It is not disputed that BSC is a 
ComEd affiliate.  Therefore, ratepayers pay for this incentive compensation and 
ratepayers are entitled to proof, in this docket, that this portion of BSC’s charges is 
being prudently incurred.  That is the reason for Sections 7-101 and 7-102 of the Public 
Utilities Act and the strict scrutiny thereunder.  However, this record lacks such proof.  
Additionally, as Staff points out, Commission approval of an agreement with an affiliate 
does not constitute approval of payment pursuant to that contract.  Therefore, the fact 
that the agreement between BSC and ComEd was approved by this Commission does 
not aid ComEd.   

Further, as the Appellate Court affirmed in Commonwealth Edison Co. v. Illinois 
Commerce Comm., 398 Ill. App. 3d 510, 517-18, 924 N.E.2d 1065 (2nd Dist. 2009), the 
“earnings-per share” program provides corporate incentive to increase profits, without 
regard to consumers’ welfare.  Because the issue here is “earnings-per share” type of 
incentive compensation that is awarded to BSC employees, it appears that BSC’s 
employees may be motivated to increase corporate profits at the expense of rate-paying 
consumers.  Moreover, Section 16-108.5 provides that:  

Incentive Compensation expense that is based on net income or an 
affiliate’s earnings per share shall not be recoverable under the 
performance-based formula rate. . . .   

(220 ILCS 5/16.108.5(c)(4)(A)).  Because the new statute prohibits recovery, through 
rates, of incentive compensation that is based upon increasing the profitability of 
affiliates, the portion of BSC’s incentive compensation that mirrors the “earnings-per 
share” program is not recoverable here.   

The Commission further notes that, to ensure that consumers are only paying for 
BSC services that benefit ratepayers, as the AG/AARP note, an investigation should 
follow.  Therefore, the Commission directs Staff to investigate the relationship between 
BSC and ComEd in a subsequent proceeding for the update to the cost inputs to the 
performance-based formula rate pursuant to Section 16-108.5(d) of the Act.  The 
Commission acknowledges that the paperwork creating this relationship has already 
been approved in previous dockets.  We further note that there is no determination 
being made here that BSC’s charges are improper.  The Commission would be remiss, 
however, if it ignored the fact that the temptation on the part of unregulated affiliates to 
impose improper charges upon regulated affiliates is great.  (See, e.g., docket 01-0707, 
generally).  The Commission is required by law to ensure that this temptation does not 
create something that harms rate-paying consumers.     
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Thus, ComEd has failed to establish that the portion of BSC’s incentive 
compensation that mirrors the “earnings-per-share” program is a reasonable expense 
that ratepayers should bear, or that it is allowable under the statute cited above.  The 
proposed 75% adjustment of this item, or, the adjustment reducing general and 
administrative expenses in the amount of $(3,789,000) is therefore adopted. 

With regard to the incentive compensation for PECO (another ComEd affiliate) 
employees, ComEd states that this charge was incurred as a result of emergency storm 
repairs on June 18th and June 23rd of 2010.  ComEd also states that the amount is 
$109.00, not the amount proffered by AG/AARP.  There appears to be no conflict with 
the statute regarding this item.  Storm damage often requires crews from other states in 
terms of emergency repairs.  Additionally, as it involved repair of storm damage, it is an 
extraordinary expense; it is not the type of day-to-day activity that BSC performs.  
Finally, the amount involved ($109) is too small to be any sort of financial incentive for 
improper charges. 

On Exceptions, ComEd argues that the statute only regulates the incentive 
compensation of utilities, not their affiliates,  Here the Commission has no evidence as 
to who the BSC employees are.  Therefore, at this juncture, there is no evidence 
establishing that the BSC employees who performed the work in question are not 
employed by ComEd.   

(2) ComEd AIP Costs Above Target 

(a) ComEd 
ComEd takes issue with CUB/City’s proposal to disallow $2.248 million of AIP 

recovery by limiting the amount recovered through rates to 100% of the AIP plan’s 
target.  It also disagrees with Staff’s proposal limiting AIP recovery to a net income 
limiter of 102.9% of the plan’s target.  It states that past filings in which the Commission 
approved adjustments that brought the test year AIP costs to 100% of target level were 
based upon historic test years also included “normalization” adjustments to account for 
the fact that rates would likely be in effect longer than a year, citing ComEd Ex.13.0 at 
24.  ComEd states that here, unlike those cases, rates will be re-set annually, reflecting 
the actual costs incurred during the year.  Also, according to ComEd, normalization 
adjustments are not required. In support, ComEd cites 220 ILCS 5/16-108.5(d)(3) 
(“Normalization adjustments shall not be required.”). 

According to ComEd, the AIP amounts that were charged to ComEd above 100% 
of target are reasonable and prudent because they are designed to challenge 
employees to perform at a high level.  If results are better than the target, ComEd 
continues, the AIP award is higher, but if the target is not met, the AIP award is lower.   

Also, ComEd states that its discretionary increase in the net income limiter did 
not result in any award payout that was larger than what would have occurred, if the 
limiter had not been in place.  According to ComEd, this is because the LTIP (from 
which these funds shifted) and also the AIP have performance metrics that were 
determined by the Commission to benefit customers, citing the Final Order in Docket 
10-0467, of May 24, 2011 at 65.  Thus, ComEd concludes that the shift between the two 
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programs that occurred will not result in customers being responsible for more than that 
to which ComEd is entitled, based on its level of performance under the metrics.  (Id. at 
64-65). 

(b) Staff 
Staff states that shifting money from one plan to another with different 

performance metrics, and in effect circumventing certain “protections” that are built into 
the plans, renders those protections ineffective.  (Staff Ex. 13.0 at 18-20).  Staff points 
out that through exercising the AIP plan’s CEO discretionary feature, ComEd applied 
funds that might have been paid out under the 2010 Long-Term Incentive Plan (“LTIP”) 
Milestones to the AIP plan, resulting in AIP payouts.  This transfer resulted in an 
increase in the net income limiter under the AIP plan to 112.9% from the initial net 
income limiter of 102.9%.  The AIP actual performance resulted in a calculated payout 
percentage of 110.3%.  Staff concludes that therefore, the CEO discretionary feature 
resulted in an AIP payout that was in excess of its initial net income limiter (110.3% 
rather than 102.9%).  The net income limiter feature is deceiving, Staff opines, because 
management can at its discretion increase that limit with board approval.  This is what it 
did by increasing the limiter to 112.9% from 102.9%.  (Staff Initial Brief at 49-50). 

(c) CUB/City 
CUB/City witness Mr. Smith made two recommendations with regard to the 

Company’s Annual Incentive Program (“AIP”).  First, he recommended that recovery 
under this program should be limited to 100% of that program’s target.  He also made 
an adjustment to decrease ComEd’s AIP from 112.1 percent (as proposed by ComEd) 
to 102.9 percent to remove the additional expense for 2010, which occurred due to 
application of the plan’s CEO discretionary feature.  (CUB/City Initial Brief at 33).   

CUB/City state that ComEd witness Mr. Fruehe admitted that in prior rate cases, 
the Commission approved adjustments that brought the test year AIP costs to 100% of 
the target level, citing ComEd Ex. 13.0 at 24.  ComEd also allegedly admitted in a “data 
request” response that its own previous practice was to request recovery of incentive 
compensation at program target levels, citing ComEd Response to TEE 6.05, included 
in CUB Ex. 1.3.  CUB/City contend that it is not reasonable to charge ratepayers for 
incentive compensation amounts that exceed 100 percent of target. They state that the 
establishment of the formula rate plan should not result in ratepayers being charged for 
higher percentages of AIP than what would have been allowed, if ComEd had instead 
filed annual rate cases.  According to CUB/City, the formula rate plan does not provide 
a reason to change the Commission’s consistent practice.  They conclude that all costs 
for AIP that are above 100 percent of target should be borne by shareholders, not 
ratepayers.   

CUB/City further argue that ComEd’s AIP plan should also be adjusted to remove 
the effects of the plan’s CEO discretionary feature.  AIP results for 2010 were to be 
limited to a maximum of 102.9 percent based on the plan’s net income limiter.  
However, ComEd’s leadership recommended adjusting the net income limiter from 
102.9 percent to 112.9 percent, increasing the ultimate payout to 112.1 percent.  
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CUB/City maintain that it is unreasonable for ratepayers to pay the additional expense 
for incentive compensation that is based on CEO discretion to increase the limitation 
that was otherwise provided by the net income limiter.  They point out that adding on 
such an expense defeats the ratepayer protection that the net income limiter is 
supposed to provide.  (CUB/City Initial Brief at 33-34).   

(d) Commission Analysis and Conclusions 
At the outset, the Commission disagrees with ComEd’s characterization of what 

was decided in its last rate case as a finding that these two programs were beneficial to 
ratepayers.  A review of the final order in Docket 10-0467 indicates only that there was 
no evidence to disqualify these programs, which is not the same thing as a finding that 
something is beneficial.  (See, Docket 10-0467, Final Order of May 24, 2011, at 70-74).   

The Commission further notes that without some sort of cap on these programs, 
as Staff, CUB/City, and AG/AARP point out, there can be manipulation on the part of 
management at ComEd between the two programs without any real accountability to 
ratepayers as to what the employees actually did to earn incentive compensation 
benefits.  However, the Commission declines to modify ComEd’s two incentive 
compensation plans to exclude this discretionary power from the plans.  Doing so here 
would deprive ComEd, as well as its employees of the opportunity to “weigh in” on the 
subject, which is what the 14th and 5th Amendments to the U.S. Constitution require.   

The Commission does, however, find that a cap on incentive compensation 
benefits that are recoverable through rates is necessary, given the potential for 
manipulation between the two incentive compensation programs.  The Commission 
therefore adopts Staff’s cap of 102.9% for any incentive program.  Doing so allows for 
some growth in incentive compensation for ComEd’s employees, while placing a 
damper on the ability of ComEd’s management to manipulate the caps on these 
programs in a manner that increases rates without evidence that adequate benefits flow 
to ratepayers.  However, because the Commission places these restrictions on 
incentive compensation recovery through rates going forward, we decline to adopt the 
CUB/City adjustment to remove this expense for 2010.  The Commission thus disallows 
$2,142,000, which represents a reduction to Distribution Expense in the amount of 
$788,000, a reduction to Customer Services and Informational Expense in the amount 
of $763,000 and a reduction to Administrative and General Expense in the amount of 
$591,000.   

(3) Advance Cap on Incentive Compensation Costs 

(a) IIEC 
IIEC proposes placing a limitation on incentive compensation that would be 

included in the formula rate.  Incentive compensation would be recoverable under the 
formula rate only to the extent that the reliability metrics for ComEd that were ultimately 
adopted by the Commission are met in a satisfactory fashion.  IIEC suggests that the 
minimum operational metrics standards that ComEd must meet should be the standards 
described in Section 16-108.5(f).  These standards are the subject of a Commission 
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proceeding in Docket 11-0772.  It states that Section 16-108.5 provides that ComEd’s 
formula rate shall “permit and set forth protocols for recovery of incentive compensation 
based on the achievement of operational metrics.”  (220 ILCS 5/16-108.5(c)(4)(A)). 

IIEC maintains that incentive compensation expense to be included in the 
formula rate should be structured so that achieving or exceeding the metric thresholds 
(whatever the metrics ultimately approved by the Commission) would allow ComEd to 
include that expense in its formula rate to the extent that it is otherwise recoverable.  It 
avers that failure to achieve the metrics would mean that no incentive compensation 
expense could be included in the formula rate.   

IIEC argues that Section 16-108.5 was designed, in part, to encourage 
infrastructure investment and modernization to improve reliability and service quality for 
customers.  As part of that plan, certain metrics were established that the utility must 
meet to continue operating under the performance-based formula, citing 220 ILCS 5/16-
108.5(f).  It recommends using those metrics to help assess ComEd’s recovery of 
incentive compensation.  If ComEd does not meet those metrics, IIEC continues, 
incentive compensation should not be reflected in the formula rate.  IIEC reasons that 
failure to meet the operational metrics that form the basis of incentive compensation 
recovery is an indicator that this expense is not prudently or reasonably incurred and its 
inclusion in the formula rate could result in a rate that is not just or reasonable. 

In order to accomplish this goal, IIEC continues, the Commission should also 
require that ComEd include the information necessary to allow the Commission to 
determine whether ComEd has achieved the metrics approved by the Commission with 
its annual filing.  (IIEC Initial Brief at 57-58). 

(b) ComEd 
ComEd argues that IIEC’s proposal to condition recovery of incentive 

compensation costs is inconsistent with the annual formula rate structure and is not a 
valid means of measuring the prudently incurred and reasonable actual costs in that 
category.  According to ComEd, this proposal inserts conditions into Section 16-108.5 
that do not exist.  ComEd points out that Section 16-108.5 provides a specific remedy in 
the event that ComEd does not meet its performance metrics in the first three years: a 
penalty of no more than 30 basis points is to be applied to the return on equity.  (Tr. at 
780; 220 ILCS 5/16-108.5(f-5)).  ComEd avers that even if that were not the case, an 
additional remedy may not be implied where one is specifically created, citing Hicks v. 
Williams, 104 Ill. App. 3d 172, 176 (5th Dist. 1982).  (ComEd Initial Brief at 61-66).   

(c) Commission Analysis and Conclusions 
The Commission agrees with ComEd that the sort of “tying” that IIEC proffers 

inserts conditions into Section 16-108.5 that are not there.  Also, IIEC’s argument here 
is too vague to be applied in a meaningful fashion.  The Commission further agrees with 
ComEd that Section 16-108.5 provides a penalty for failure to achieve the statutory 
metrics.   
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However, IIEC raises another issue, which is the lack of evidence in rate cases 
as to what utilities’ employees actually do to earn incentive compensation awards.  The 
IIEC’s contention that ComEd should be required to file, with its initial performance-
based rate filing, evidence establishing that its employees have achieved the statutory 
metrics is well-taken.  There is no reason why a utility cannot provide evidence initially 
as to what its employees did to achieve the performance metrics in Section 16-108.5.  
The Commission further notes that employees’ privacy issues can be addressed by 
confidential filings, or by reference to an employee, or a group of employees as 
“Employee A” or “Group A, or similar impersonal designations (instead of actual 
names).  Therefore, ComEd shall file evidence establishing what its employees did to 
achieve the statutory metrics, initially, in its performance-based rate cases.   

d) Perquisites and Awards 

(1) ComEd 
ComEd seeks to recover $4.283 million in perquisites and awards as an 

operating expense.  ComEd states that Staff witness Ebrey, AG/AARP witness Brosch 
and CUB/City witness Smith propose disallowance and a reduction for these perquisites 
in the same manner that was applied in the ComEd 2010 Order, which was a four-year 
normalization of retention awards and a disallowance of 50% of perquisites and awards.  
(Docket 10-0467, Final Order at 103).  According to ComEd, it is unnecessary to 
normalize the 2010 amount of retention awards based on a four year average because 
each year may include a higher or lower amount of a particular cost.  Also, according to 
ComEd’s witness Fruehe, as long as the amount is deemed prudent and reasonable by 
the Commission, the costs of the awards will tend to even-out over time.  (ComEd Ex. 
13.0 at 30-31).  ComEd further states that customers benefit from a higher level of 
service as a result of the performance-based awards, as these awards are provided to 
employees for performing above expectations and providing excellent customer service.   

While ComEd opposes the “normalization” adjustment proposed by Staff and 
Intervenors, if it is accepted by the Commission, ComEd states that App. 7 of the 
formula rate template should be revised to include such normalization by removing 
costs from operating expense and adding a calculation of the four year average of the 
retention.  While Staff agrees with ComEd’s proposal to revise App 7 of the formula rate 
template, AG/AARP and CUB/City recommend including a reduced 2010 amount based 
on the four year average without providing for normalization in future years.  (See, e.g., 
AG/AARP Ex. 3.0 Corr., at 34; CUB/City Ex.3.0 at 25-26).  ComEd points out that 
proper normalization, however, would need to occur every year of the formula rate 
period, not just this year, as was proposed by CUB/City and AG/AARP.  ComEd also 
contends that CUB/City’s and AG/AARP’s proposal to reduce the retention award 
without allowing for revision of the formula rate template would not allow ComEd to 
recover its reasonable and prudent expenses in future years, and should be rejected.  
(ComEd Initial Brief at 65-67)   
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(2) CUB/City 
CUB/City state that ComEd proposes to recover from ratepayers for employee 

gift cards and other perquisites, including stock awards, and for abnormally high 
retention awards.  They contend that these awards include amounts allocated from 
affiliates; they thus are beyond the amounts provided for in the annual incentive plans.  
CUB/City argue that the Commission should act in a manner that is consistent with the 
Commission’s Final Order in Docket 10-0467, which adopted the AG/CUB proposal to 
amortize retention awards over four years and to decrease the amount of perquisites 
and awards by half. 

CUB/City contend that ComEd’s 2010 expense for retention awards is not a 
reasonably normal and recurring expense for ComEd.  ComEd states that the large 
increase in this expense for 2010 was an isolated event for the payment of a significant 
group of awards that originated in 2001 in light of an organizational and regulatory 
transition in 2007, which vested three to four years later.  ComEd admits that awards 
are now granted annually during an Exelon-wide review process.  CUB/City aver that 
the $4.28 million expense for retention awards in 2010 significantly exceeded the 
combined total for the previous three years, which amounted to $2.621 million.  They 
conclude that as such, this expense is abnormal and it should not be included in the 
development of ComEd’s inception rates under the formula rate plan.   

Mr. Smith discussed that in 2010, a year with severe recession and high 
unemployment, it was particularly improper to recover for exceedingly high retention 
award expense.  The Exelon Retention Policy makes clear, CUB/City continue, that 
ComEd retains the right, at all times and in its sole discretion, to modify or revoke the 
policy of paying retention bonuses at any time, for any reason.   

(3) AG/AARP 
AG/AARP aver that in ComEd’s last rate case, Docket 10-0467, the Commission 

excluded recovery of Other Stock Awards and Executive Perquisites, and to effect a 
50/50 sharing of discretionary management Performance Awards.  In this docket, 
ComEd proposes full recovery, without normalization adjustments or ratemaking 
disallowances, of these expenses.  The AG/AARP cite the Final Order in Docket 10-
0467, which provides that: 

The amount of the perquisites and awards here, during the test year, is 
more than the total amount for the previous three years.  If the 
Commission did not amortize these discretionary costs of the period of 
time proffered by the AG/CUB, the Commission creates the incentive for 
utilities to ‘shove’ discretionary costs into the test year, in order to make it 
appear that the utility has less funds available than it really has.  Also, 
while some of these awards may benefit consumers, they also 
undoubtedly benefit shareholders, as they reward improvements in job 
performance.  Therefore, the AG/CUB proposals to amortize these 
expenses over four years, and to decrease the amount for perquisites and 
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awards by half, is adopted.  The Commission notes that ComEd has 
articulated no facts indicating that shareholders do not benefit from these 
‘perks.’ 

(Docket 10-0467, Order of May 24, 2011 at 103).  In this case, AG/AARP aver, ComEd 
has provided no evidence that these costs are not beneficial to shareholders or that 
they provide any measurable benefit to ratepayers.   

AG/AARP state that their Ex. 1.3 reflects an “Adjustment to Awards and 
Perquisities” that includes a normalization of the much higher than average Retention 
Awards paid to Company employees (at lines 1 through 8), a 50% reduction in 
discretionary Performance Based Awards, and full removal of  Other Stock Awards and 
Perquisites.  These adjustments were calculated by ComEd in response to AG data 
request 4.08, a request that quantified the effect of applying the Commission’s 
adjustment made to ComEd’s perquisites and awards in Docket 10-0467.  (See, 
AG/AARP Ex. 1.11).   

AG/AARP witness Brosch explained that ComEd paid retention bonuses to 
employees in 2010 that were much larger than in any recent year.  He opined that in 
order to ensure that ratepayers are not financing extraordinary levels of incentive 
compensation, it is necessary to normalize the retention bonuses in the amount of $4.3 
million that were recorded in 2010, even though all of ComEd’s expenses will be subject 
to reconciliation and true-up in future proceedings.   In his opinion, if large and unusual 
amounts of Retention Awards are not consistently normalized, customers will be 
burdened with excessive rates until the future date when reconciliation and true-up 
calculations are performed and allowed to impact approved rates.  (AG/AARP Ex. 1.0 at 
47).  AG/AARP contend that the perquisites are excessive, and therefore, the retention 
bonus awards should be adjusted to set inception rates for ComEd at a reasonable and 
normalized level.  AG/AARP’s proposal is to normalize Retention Awards that were paid 
to Company employees (at lines 1 through 8), a 50% reduction in discretionary 
Performance Based Awards, and full removal of Other Stock Awards and Perquisites.  
(AG/AARP Initial Brief at 56-58).   

(4) CUB/City 
CUB/City contend that it is “appropriate” to reflect 50/50 sharing of performance 

based awards cost in the 2010 test year.  The awards under this policy include cash 
awards, non-cash gift certificates and merchandise awards.  The Exelon “Reward and 
Recognition Policy” is designed to reward employee contributions to Exelon’s success.  
CUB/City state that similar to the retention policy, the Reward and Recognition Policy 
also provides, among other things, that it may be modified or revoked at any time, for 
any reason, at management’s sole discretion.  (CUB/City Initial Brief at 36-37). 

(5) Staff 
Staff contends that the Commission should disallow Perquisites and Other 

Awards as presented on Staff Exhibit 13.0, Schedule 13.10, consistent with the 
treatment approved in ComEd’s prior rate case, Docket 10-0467.  Staff states that in 
that case, the Commission agreed with the AG and CUB on the issue of Perquisites and 
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other awards.  (Docket 10-0467, Final Order at 103).  Staff does not oppose ComEd’s 
proposal to revise Appendix 7 of the formula rate template.  In Staff’s opinion, those 
revisions make the recoverable amounts more transparent.  (Staff Initial Brief at 50-51; 
Staff Reply Brief at 30; Staff Ex. 13.0 at 21).   

(6) Commission Analysis and Conclusions 
The Commission disagrees with ComEd’s argument that normalizing these 

discretionary items is not necessary.  Normalization provides a disincentive to increase 
discretionary spending at the ratepayers’ expense.  The Commission also notes that it 
does not appear that ComEd contests the proposal to disallow 50% of these Perquisites 
and Awards.  The AG/AARP, CUB/City proposal, as modified by Staff to disallow this 
item by 50% is adopted with regard to both the retention awards and the other 
perquisites.  However, the Commission declines to fully-remove the other stock awards 
and perquisites.   

e) W&S Allocator Calculation 
The parties’ arguments as well as the Commission’s conclusion regarding this 

issue are found in Section III.C.1.b.ii. of this Order.   
f) Charitable Contributions  

(1) ComEd 
ComEd seeks to include $5.995 million (before removal of non-jurisdictional 

portion) in charitable contributions in its revenue requirement.  It states that inclusion of 
charitable contributions in the revenue requirement is expressly provided for in Section 
9-227 of the Act, as Section 9-227 allows the Commission to consider as an operating 
expense “donations made by a public utility for the public welfare or for charitable 
scientific, religious or educational purposes, provided that such donations are 
reasonable in amount.”  Staff witness Tolsdorf and CUB witness Smith seek to disallow 
$3.079 million (before any jurisdictional allocation) of ComEd’s charitable contributions.  
The basis for the proposed disallowances is the belief that these contributions do not 
provide for the public welfare and that one contribution was made to an out-of-state 
institution (the University of Wisconsin).  Staff does not challenge that the donations 
were made to bona fide charitable organizations or contend that they are unreasonable 
in amount. 

ComEd disagrees with the definition employed by Mr. Tolsdorf of “public welfare.” 
According to ComEd, it is inconsistent with past Commission Orders.  Because the Act 
does not define “public welfare,” Mr. Tolsdorf resorted to Webster’s Dictionary to mean 
“public assistance” – to formulate, according to ComEd, an overly-rigid definition that 
would only support recovery of donations made to the “homeless and other financially 
needy people, the aged, or the inhabitants of a disaster-stricken area.”  ComEd opines 
that this definition is far narrower than the definition of the actual phrase employed by 
the Act, citing Sutherland on Statutory Construction § 73:1 (7th ed.) and Black’s Law 
Dictionary.  
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In addition, Mr. Tolsdorf recommended entirely disallowing donations to 
community and economic development organizations, stating that “the Commission has 
routinely disallowed these types of donations for recovery.”  However, ComEd 
continues, he conceded that the Commission allowed full recovery of donations to 
community and economic development organizations and cultural organizations in the 
prior two ComEd rate cases.  (Tr. at 809).   

Confronted with its witness Mr. Fruehe’s testimony that of the 106 such 
donations that Mr. Tolsdorf proposed disallowing, 79 have been allowed in one of the 
last two rate cases, ComEd states that he did not reply.  (Tr. at 812).  ComEd posits that 
Mr. Fruehe testified that the 27 new organizations were similar in nature to those 79 to 
which contributions had previously been allowed; Mr. Tolsdorf testified that he had no 
reason to disagree with that characterization.  (Tr. at 813).   

Mr. Tolsdorf also recommended disallowing a $116,000 donation to the 
University of Wisconsin on the sole basis that the contribution was made to an out-of-
state institution.  ComEd states that he conceded that this University is an educational 
institution, but proposes to disallow the donation based solely on location – a criterion 
the General Assembly did not insert into Section 9-227 of the Act.  According to ComEd, 
Section 9-227 allows for the recovery of charitable contributions made for educational 
purposes and does not limit the recovery to only Illinois institutions.  ComEd additionally 
argues that even the disallowance of this single contribution on the grounds that it was 
made to an out-of-state institution would be tantamount to a prohibited enactment of a 
blanket rule against such donations.  ComEd posits that the only proper tests are 
whether the charitable contributions were made for “for the public welfare or for 
charitable scientific, religious or educational purposes” and whether they are 
“reasonable in amount.”  (ComEd Initial Brief at 70-74). 

(2) Staff 
Staff’s adjustment is two-fold. First, Staff’s proposed adjustment disallows 

contributions that do not fall into one of the recoverable categories set forth in Section 9-
227 of the Act.  (220 ILCS 5/9-227).  Second, Staff’s proposed adjustment disallows a 
contribution made to the University of Wisconsin, as it is outside of ComEd’s service 
territory.   

Regarding the categories set forth in Section 9-227 of the Act, Staff uses a 
narrower definition of the phrase public welfare than that used by the Company.  Staff 
believes the Company’s interpretation of Section 9-227 is incorrect.  Dr. Hemphill 
stated:  

As I understand it, Illinois utilities can recover contributions when they are: 
(a) for a “charitable, scientific, religious or educational purpose,” and (b) 
reasonable in amount.  

(ComEd Ex. 11.0, at 11).  According to Staff, ComEd erroneously included a comma 
after the word charitable when quoting Section 9-227 as noted in cross examination, 
citing Tr. 799.  The effect of this misplaced comma, Staff continues, incorrectly makes 
“charitable” its own category of recoverability. Based on the Company’s flawed 
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application of Section 9-227, any donation made to a charitable organization is 
recoverable through rates.   

Staff posits that Section 9-227 only allows for recovery of donations that fall 
within certain categories.  In order for a donation to be recoverable through rates, it 
must be to a charitable organization and it must be for scientific, religious, or 
educational purposes, or for the public welfare.   The derivation of Staff’s recoverable 
Charitable Contributions is presented on Staff Ex. 6.0, Schedule 6.01 and Staff Ex. 
17.0, Schedule 17.01. 

Staff’s proposed adjustment also disallows a contribution to the University of 
Wisconsin because that university is an out-of-state university. Staff argues that 
ratepayers should not be funding an out-of-state university.  Staff points out that its 
adjustment is consistent with the Commission’s most recent ComEd rate case order, 
where the Commission stated:  

The Commission concurs with Staff’s proposal to disallow charitable 
contributions made by ComEd to organizations outside of the Company’s 
service territory. There is no evidence that these contributions provide any 
benefit to ratepayers in ComEd’s service territory. The Commission 
agrees with Staff that it is not reasonable to require ComEd ratepayers to 
bear the cost of such contributions. Accordingly, Staff’s adjustment is 
adopted.  

(Docket 10-0467, Final Order of May 24, 2011, at 108; Staff Initial Brief at 51-52).   

(3) CUB/City 
CUB/City state that this is not an issue of whether ComEd can or should make 

these contributions, as ComEd is free to make contributions at any level it pleases 
whether they are recoverable or not.  Rather, the scope of this issue is limited to 
appropriate ratepayer recovery under Section 9-227 of the Act. 

CUB/City witness Smith supported Staff’s understanding of the statute, noting 
that Illinois is unusual in allowing recovery of donations from ratepayers because such 
recovery is essentially an equity return enhancement, and ComEd has not 
demonstrated that ratepayers benefit from either its directly-incurred donations or from 
the affiliate-charged donations.  CUB/City state that charitable contributions are not 
necessary for the provision of safe and adequate utility service.  They point out that 
including donations in rates effectively forces ComEd’s ratepayers to support certain 
organizations even if the goals and objectives of those organizations conflict with those 
of any specific ratepayers.  CUB/City conclude that a strict interpretation of the statute 
helps to ensure a more reasonable level of contributions is recovered from ratepayers. 

CUB/City point out that ComEd’s affiliate, PECO, does not recover donations 
from ratepayers, yet it makes substantial charitable contributions in amounts roughly 
similar to those of ComEd.  CUB/City remind the Commission that, in ComEd’s last rate 
case, it agreed with a Staff proposal to disallow charitable contributions made to 
organizations outside of the Company’s territory, finding there was no evidence that 
these contributions provide any benefit to ComEd’s ratepayers and that it was not 
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reasonable to require ComEd ratepayers to bear the cost of such contributions, citing 
Docket 10-0467, Final Order of May 24 2011, at 108.  (CUB/City Initial Brief at 37-38).   

(4) Commission Analysis and Conclusions 
Section 9-227 of the Public Utilities Act provides that a public utility may recover 

(from rates) its charitable contributions made for the public welfare or for charitable 
scientific, religious or educational purposes, provided that such donations are 
reasonable in amount.  (220 ILCS 5/9-227).  Logically, the term “public” includes only 
the rate-paying public, which is ComEd’s service territory.  It is not disputed that the 
University of Wisconsin is outside of ComEd’s service territory.  While there could be 
circumstances in which a university outside ComEd’s service territory provides services 
to the “public” that ComEd serves, the consideration of those circumstances should be 
done carefully.  ComEd Exhibit 13.5 at 19 states that the purpose of this contribution 
was to provide, “support for a nuclear engineering program that helps recruit potential 
candidates to work in the Exelon Generation nuclear fleet.”  While the Commission 
desires that Exelon safely and efficiently operate its nuclear fleet, that fleet is not part of 
ComEd any more.  The power from those plants is not for the exclusive use of ComEd 
customers and therefore the “public” that ComEd serves receives no direct benefit from 
this charitable contribution to the University of Wisconsin.  As was the case in Docket 
10-0467, this outside contribution is disallowed.   

The Commission disagrees with the construction of this statute that was 
proposed by Staff and CUB/City.  While it appears based upon the CUB/City argument 
above that it is unusual for charitable contributions, which are tax-deductible, to be also 
included in rates, the statute cited above allows for such inclusion.  The term “public 
welfare” only means contributing to the general good of the public.  There has been no 
showing that this is incorrect.  While it would be preferable that ComEd donated to 
organizations that help the needy and the poor, many organizations, including those 
that promote the arts and those that promote community and economic development, 
contribute to the general good of the public.  Those organizations just serve a public 
need that is different from serving the needy and the poor.  Without more, the 
Commission cannot say that ComEd’s donations to these organizations did not serve 
the “public welfare.”  The Commission therefore declines to adjust ComEd’s charitable 
contributions beyond the contribution to the University of Wisconsin, as is discussed 
above.   

The Commission agrees with CUB/City’s observation that a strict interpretation of 
the statute helps to ensure a more reasonable level of contributions is recovered from 
ratepayers.  However, at this time, Staff and CUB/City have not given details as to how 
their recommendations would ensure that ratepayer funds are donated to charities that 
adequately serve ratepayers.   

In this proceeding ComEd initially only provided a list of charitable contributions 
and an “Organization Program Area” category listing for each contribution (e.g., “Arts & 
Culture”, “Community and Neighborhood Development”). On rebuttal ComEd provided 
slightly more information in a “Description of Services Organization Provides to the 
Public” but only for the contributions that staff proposed disallowing. In reviewing those 
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descriptions the Commission notes that some describe the specific purpose of the 
contribution, while others are just a generic description of the organization itself with no 
details of the purpose of the contribution. Section 9-227 provides for, “donations made 
by a public utility for the public welfare or for charitable scientific, religious or 
educational purposes…”  

The Commission is concerned that the information provided by the Company in 
its initial filing is barely sufficient for the Commission to evaluate prudence of these 
contributions, and even the information provided on rebuttal is inconsistent in quality 
and detail, and thus not always of use to the Commission.  The Commission therefore 
orders that a rulemaking be initiated to provide a higher standard of information for 
future filings to ensure that when rate payers are asked to pay for charitable 
contributions made by the utility, the review of the prudence of those contributions can 
be sufficient.  Descriptions of the purpose of each contribution should be contained in 
the initial filing in order to have a complete record, and further those descriptions should 
describe of the purpose of the contribution, not merely a generic description of the 
organization being supported. 

g) Advertising Expense 

(1) ComEd 
ComEd requests approval to include $3.062 million of advertising expense in its 

revenue requirement.  ComEd notes that inclusion of advertising expense in the 
revenue requirement, with certain limitations, is expressly provided for in Section 9-225 
of the Act.  (220 ILCS 5/9-225).   

ComEd states that Staff witness Tolsdorf proposes to disallow $2.65 million (over 
86% of the advertising expense claimed by ComEd) that he considers to be promotional 
or “goodwill advertising.”  Section 9-225 of the Act defines “[g]oodwill or institutional 
advertising” to mean advertising that is “designed primarily to bring the utility’s name 
before the general public in such a way as to improve the image of the utility or to 
promote controversial issues for the utility or the industry.”  (220 ILCS 5/9-225(1)(d)).   

ComEd argues that Tolsdorf provides only two examples of the advertising that 
he considers to be goodwill advertising in his testimony.  With regard to at least one of 
those ads, Mr. Tolsdorf conceded that the advertisement contains a message regarding 
energy conservation – a message for which Section 9-225 permits recovery.  ComEd 
contends that for neither of these advertisements does Mr. Tolsdorf provide any 
explanation as to how ComEd intended to improve its image or promote controversial 
issues, a necessary statutory element of goodwill advertising.  Mr. Tolsdorf’s proposed 
disallowance is based entirely on his personal opinion that the ComEd logo “outweighs” 
the message of the advertisement, yet he admits that he has no educational 
background or professional experience in marketing or the psychology of advertising. 
According to ComEd, to support its assertion that the ComEd logo outweighs the 
message, Staff must mischaracterize the advertisements at issue.  First, the headline 
message in both advertisements is in a larger/taller font than the font of ComEd’s logo.  
In one advertisement, the ComEd logo appears on the far right-hand side occupying 
less than the furthest quarter of the page.  In the other advertisement, the ComEd logo 
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is positioned in the very bottom right-hand corner of the page.  ComEd argues that 
characterizing these locations of the ComEd logo as the more prominent positions 
defies logic.   

ComEd asserts that even if the Commission were to agree with Staff that the only 
two advertisements that Staff has placed at issue are goodwill in nature, only some 
small fraction of ComEd’s advertising expense should be disallowed, not more than 
86%.   

ComEd finds that Staff also claims that the potential exists for ComEd to 
circumvent the Total Resource Cost (“TRC”) test associated with energy efficiency and 
demand response programs found in Section 8-103 of the Act, 220 ILCS 5/8-103, and 
that recovery of the advertising costs through base rates could potentially avoid the cap 
set forth under Rider EDA and cause energy efficiency programs to appear more cost 
effective than they actually are.  ComEd argues that even including the advertising 
expenses in Rider EDA calculations for Plan Year 2 (“PY2”) would not have significantly 
affected the TRC calculation for PY2.  In fact, in his rebuttal testimony, Mr. Tolsdorf 
states that ComEd has not circumvented the TRC test as set forth in Rider EDA, but 
that if the costs are allowed only the potential for the TRC test to be circumvented would 
exist.   

ComEd contends that Mr. Tolsdorf conceded that both Sections 8-103 and 9-225 
of the Act allow for recovery of advertising expense, either in a general rate case or in a 
rider proceeding.  ComEd argues that so long as it does not recover the same cost in 
both proceedings – amounting to double recovery – Mr. Tolsdorf’s preference as to 
where they are recovered is of no consequence in the absence of statutory language 
supporting such a limitation.  Further, Mr. Tolsdorf admits that the advertising expenses 
that he seeks to disallow in this proceeding could become stranded costs if they are not 
recoverable in a Rider EDA proceeding.   

In ComEd’s view, the Commission should allow for full recovery of the $3.062 
million of advertising expense that ComEd has included in its revenue requirement 
because this advertising expense is recoverable and does not fall within the statutory 
definition of “goodwill advertising.”  ComEd concludes that nothing in the statute creates 
a preference for recovery under Section 8-103 rather than in this proceeding pursuant to 
Section 9-225.  ComEd maintains that its advertising expense of $3.062 million should 
be approved in its entirety.   

(2) Staff 
Staff argues that the Commission should accept its proposed adjustment to 

disallow the Company’s advertising costs which are goodwill in nature and incremental 
to the Company’s historical expenditures for conservation of energy advertising.  
Section 9-225 of the Act specifically prohibits advertising which is designed primarily to 
bring the utility’s name before the general public in such a way as to improve the image 
of the utility.   

Staff identified several examples of advertisements that appear to be designed 
primarily to improve the Company’s image.  The advertisements prominently display the 
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ComEd logo but only allude to an energy conservation message or their message is 
displayed in a much smaller font than that of the Company’s logo, which is in a more 
prominent position.   

In addition, with respect to energy efficiency advertising, the creation of Rider 
EDA was to “recover all Incremental Costs incurred by the Company in association with 
Energy Efficiency and Demand Response Measures…” (ILL. C.C. No. 10, 1st Revised 
Sheet No. 245).  Prior to the creation of Rider EDA, in 2006 the Company recorded 
$157,000 of conservation of energy advertising costs.  In 2010 the Company’s 
conservation of energy advertising costs were $2,800,000.  These costs are incremental 
to what the Company has historically spent and should be considered for recovery 
through Rider EDA, not through the formula rates.  The derivation of Staff’s allowable 
Advertising Expense is presented on Staff Ex. 6.0, Schedule 6.02 and Staff Ex. 17.0, 
Schedule 17.02. 

(3) Commission Analysis and Conclusion 
Section 9-225(3) of the Act sets forth the categories of advertising that shall be 

considered allowable operating expenses for an electric utility.  (220 ILCS 5/9-225(3)).  
ComEd requests approval to include $3.062 million of advertising expense in its 
revenue requirement.  Staff proposes to disallow $2.65 million that it considers to be 
“goodwill” in nature and incremental to ComEd’s historical expenditures for energy 
conservation advertising.   

Section 8-103 of the Act was enacted to require Illinois electric utilities “to use 
cost-effective energy efficiency and demand-response measures to reduce delivery 
load.”  Section 8-103(f) of the Act requires the submission of a plan for meeting the 
annual energy savings targets outlined in Section 8-103(b) of the Act.  Energy savings 
claimed by the company pursuant to programs identified in its Section 8-103(f) plan are 
subject to a rigorous evaluation, measurement, and verification process to ensure that 
savings attributed to programs run pursuant to Section 8-103 are savings genuinely 
creditable to the company’s energy efficiency programs.  Rider EDA was created to 
recover costs associated with funding these programs designed to meet the statutory 
energy savings targets.   

Alternatively, Section 9-225(3)(a) of the Act was enacted to allow “advertising 
which informs consumers how they can conserve energy . . . or reduce peak demand 
for electric or gas energy” to be considered as an allowable operating expense.  Section 
9-225(3)(a) provides a clear exception to Section 9-225(2) of the Act, which prohibits 
recovery for “promotional, institutional, or goodwill advertising.”     

The Commission’s reading of these two sections of the Act is that advertising 
costs clearly tied to promoting a specific ComEd energy efficiency program run pursuant 
to Section 8-103 of the Act should be recovered under Rider EDA (and built into a 
program’s projected costs as part of the company’s filing under Section 8-103(f)).  
Alternatively, more general energy efficiency and conservation-related advertising costs 
are most appropriate for recovery under Section 9-225(3)(a) as an operating expense.  
The Commission believes that 8-103 is not intended to subsume an electric utility’s 
entire energy efficiency and conservation-related efforts, and that the existence of both 
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Section 8-103 and Section 9-225(3)(a) contemplates efficiency and conservation-related 
spending above and beyond funds collected only pursuant to the utility’s rider created to 
effectuate Section 8-103.  Moreover, some efficiency and conservation-related 
advertising may not lend itself to the rigorous evaluation and measurement of resultant 
savings done pursuant to Section 8-103, and providing Section 8-103 of the Act as the 
only recovery mechanism for such efforts could deter a utility from engaging in valuable 
efficiency and conservation-oriented advertising.  

Turning to the record in this case, in reviewing the advertising in question, the 
Commission finds that this advertising may be recoverable as an operating expense 
under Section 9-225(3)(a) of the Act.  The advertising contains the requisite 
conservation or efficiency-oriented messaging for qualification as an allowable operating 
expense.  Some of the advertising, however, does reference specific ComEd energy 
efficiency programs run pursuant to Section 8-103 of the Act.  For these specific costs, 
ComEd shall not be able to recover these same advertising costs through Rider EDA, 
and the Commission encourages ComEd to exclude any advertising costs related to 
specific 8-103 energy efficiency programs from its claimed 9-225(3)(a) operating 
expenses going forward.    

Additionally, the Commission finds that Staff has not made a showing that the 
two advertisements it places at issue are goodwill in nature, meaning they are 
“designed primarily to bring the utility’s name before the general public in such a way as 
to improve the image of the utility or to promote controversial issues for the utility or the 
industry.”  (220 ILCS 5/9-225(1)(d)).  Nor has Staff provided evidence that the 
promotional aspect of the advertisement outweighs the message of the advertisement.  
Accordingly, the Commission finds that advertising expenses may be recovered under 
Section 9-225 of the Act, and ComEd shall be allowed to recover $3.062 million of 
advertising expense that ComEd has included in its revenue requirement in this Docket.   

2. Depreciation and Amortization Expense (Derivative Impacts) 
While ComEd argues that a certain amount should be computed for this item, no 

argument has been made as to the manner of calculation.  The amount to be 
determined herein regarding this expense is derivative of what is determined elsewhere 
in this Order.  The amount regarding depreciation and amortization expense shall be 
determined in accordance with other portions of this Order.  

3. Taxes Other Than Income, Including Property Taxes 
a) ComEd 

ComEd states that the level of taxes other than income included in the revenue 
requirement generally includes real estate taxes, the Illinois Electric Distribution Tax 
(“IEDT”), payroll taxes, and several other taxes.  Based on a review of the methodology 
used to allocate real estate taxes approved in Docket 10-0467, ComEd proposes a 
refinement to that methodology.  Specifically, ComEd proposes that use of the net plant 
allocator in the formula will provide consistency with ComEd’s FERC-jurisdictional 
Transmission Formula Rate (“TFR”) and better reflect the overall relationship between 
the investments made in transmission and distribution.  ComEd requests that the 
Commission adopt the reasonable allocator that it has proposed.   
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ComEd explains that CUB and AG/AARP opposition to its proposed refined 
allocation methodology would maintain the status quo and result in a $3.345 million 
disallowance.  Specifically, CUB and AG/AARP argue that the net plant allocator should 
not be adopted absent a showing that the allocation methodology approved in ComEd 
2010 was “inaccurate or otherwise inappropriate.”  ComEd explains that this is not an 
appropriate standard.  “The concept of public regulation includes of necessity the 
philosophy that the commission shall have the power to deal freely with each situation 
as it comes before it, regardless of how it may have dealt with a similar or even same 
situation in a previous proceeding.” (Mississippi River Fuel Corp. v. Ill. Commerce 
Comm’n, 1 Ill. 2d 509, 513, 116 N.E.2d 394, 396-97 (1953)).  In sum, ComEd notes that 
the Commission may decide an issue differently in two cases if it has a reasonable 
basis for doing so and does not act in an arbitrary or capricious manner.   

According to ComEd, its proposal follows a careful review of the allocation 
methodology applicable to real estate taxes approved in Docket 10-0467, and, based on 
that review, ComEd proposed a refinement in the methodology that better syncs with 
FERC and provides a more reasonable portrayal of the overall relationship between the 
investment made in transmission and distribution.  First, ComEd explains that use of the 
net plant allocator is consistent with the methodology used in ComEd’s TFR and results 
in full cost recovery – applying the same allocation methodology in ComEd’s proposed 
Illinois formula rate and ComEd’s TFR ensures that neither an under nor over recovery 
of costs will result.  Furthermore, ComEd argues that for reasons discussed in Section 
Ill.C.1.b of this Order, use of different allocators in different jurisdictions that could result 
in some costs being “trapped” between jurisdictions and rendered unrecoverable raises 
serious constitutional and Illinois law questions.  Second, ComEd asserts that 
subsequent to Docket 10-0467, ComEd reviewed the allocation methodology applicable 
to real estate taxes approved in that Order and found that it did not necessarily produce 
a more accurate jurisdictional allocation than that proposed in this Docket.  Specifically, 
ComEd witness Houtsma testified as follows: 

In Docket No. 10-0467, the property taxes on Rights of Way and 
Substation property, which represented 72% of the 2009 real estate taxes, 
were allocated to Transmission and Delivery Service using an allocator 
based on a study of General Communication Equipment (Account 397) 
locations. The study resulted in an allocation of Communications 
Equipment of 44.6% to Transmission and 55.4% to Delivery service. This 
study was valid for the functional allocation of the costs of communication 
equipment but ComEd now believes that it is not appropriate for property 
taxes related to Rights of Way and Substation property. 

(ComEd Ex. 12.0 at 31). 
ComEd contends that the overall Transmission and Distribution Net Plant 

allocator is a more reasonable measure for allocating real estate taxes than one based 
on a study of General Communication Equipment.  Because the overall Transmission 
and Distribution Net Plant allocator better portrays the overall relationship between the 
overall investments made in transmission and distribution, ComEd requests that the 
Commission approve the use of this allocator.   
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b) AG/AARP 
AG/AARP note that like its other proposals to switch jurisdictional allocation 

methodologies, ComEd provides a less than persuasive reason for changing the 
property tax allocation methodology that results in significantly increased revenue 
requirements for its delivery service customers if adopted.   

The Company claims that “the real estate tax allocation method applied in Docket 
10-0467 did not necessarily produce a more accurate jurisdictional allocation than what 
ComEd has proposed in this instant proceeding,” but the use of the language “not 
necessarily” betrays less than certainty on the point.  In addition, the Company claims 
that “the Net Plant Allocator better portrays the overall relationship between the overall 
investments made in transmission and distribution plant,” but never details why that is 
so, AG/AARP point out.   

AG/AARP argue that the Company’s request on this issue represents a shift in 
Commission procedure that significantly increases the revenue requirement customers 
are being asked to pay.  The evidence relied on to justify such a change must be more 
compelling than the Company’s belief that the previously Commission-approved 
methodology “is not necessarily” a more accurate allocation methodology.  AG/AARP 
state that the Company failed to provide the Commission with substantial evidence that 
this shift in allocation methodologies is needed or that it will not recover its expenses 
associated with these taxes absent the change.  AG/AARP reason that the Commission 
should adopt Mr. Brosch’s adjustment, also proposed by CUB witness Ralph Smith, 
which would reduce ComEd’s proposed jurisdictional allocation of property taxes by 
$3.345 million, consistent with the jurisdictional allocation method and findings of 
Docket 10-0467.   

c) CUB/City 
CUB/City propose using the same method of tax allocation as was used in 

ComEd’s last rate case.  ComEd proposes a change to align its allocation of taxes with 
the way they are allocated at FERC.  CUB/City argue that ComEd has failed to carry its 
burden to prove that consistency with FERC methodology for tax allocation is sufficient 
to justify departure from past Commission practice.   

d) Commission Analysis and Conclusion 
The Commission finds that ComEd’s request represents a shift in Commission 

procedure that increases the revenue requirement customers are being asked to pay.  
The Commission adopts Mr. Brosch’s adjustment which would reduce ComEd’s 
proposed jurisdictional allocation of property taxes by $3.345 million, consistent with the 
jurisdictional allocation method and findings of Docket 10-0467.  The Company failed to 
provide the Commission with sufficient evidence that this shift in allocation 
methodologies is needed or that it will not recover its expenses associated with these 
taxes absent the change.   
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4. Regulatory Asset Amortization: IEDT 

a) ComEd 
ComEd states that consistent with Section 16-108.5(c)(4)(C) and (F) of the Act, it 

has included in rate base deferred charges and credits related to the unamortized 
balances of a one-time 2010 storm expense and a one-time IEDT credit, each greater 
than $10 million, that ComEd has removed from its operating expenses and amortized 
over a five-year period.  ComEd requests that the Commission approve this five-year 
amortization period.   

ComEd notes that although Staff witness Ostrander reviewed these items and 
found their treatment to be appropriate, CUB witness Smith argues that the IEDT credit 
should be amortized over a three-year, rather than five-year, period, and that the 
reconciliation of 2011 costs should include the amortization amount of the IEDT credit.  
CUB’s arguments misunderstand the statute and operation of the formula rate, 
however, and should be rejected.   

With respect to the amortization period, CUB observes that IEDT is not 
specifically addressed in the Section 16-108.5(c)(4) protocols and ComEd does not 
dispute that.  However, ComEd argues that CUB incorrectly reasons that Section 16-
108.5(c)’s silence with respect to IEDT grants it license to propose an amortization 
period that is inconsistent with the overall framework of Section 16-108.5(c).  To the 
contrary, ComEd explains that two of the formula rate protocols set forth in Section 16-
108.5(c)(4) direct that unusual, one-time charges or credits exceeding $10 million be 
amortized over a five-year period. These include:  

(C) recovery of severance costs, provided that if the amount is over … 
$10,000,000 for a participating utility that serves more than 3 million retail 
customers, then the full amount shall be amortized consistent with 
subparagraph (F) of this paragraph (4); 
**** 
(F) amortization over a 5-year period of the full amount of each charge or 
credit that exceeds … $10,000,000 for a participating utility that serves 
more than 3 million retail customers in the applicable calendar year and 
that relates to a workforce reduction program's severance costs, changes 
in accounting rules, changes in law, compliance with any Commission-
initiated audit, or a single storm or other similar expense, provided that 
any unamortized balance shall be reflected in rate base. For purposes of 
this subparagraph (F), changes in law includes any enactment, repeal, or 
amendment in a law, ordinance, rule, regulation, interpretation, permit, 
license, consent, or order, including those relating to taxes, accounting, or 
to environmental matters, or in the interpretation or application thereof by 
any governmental authority occurring after the effective date of this 
amendatory Act of the 97th General Assembly; 

(220 ILCS 5/16-108.5(c)(4)(C) and (F)). 
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ComEd explains that while IEDT is not specifically enumerated in Section 16-
108.5(c)(4), ComEd agrees with Staff that the amount and nature of the IEDT credit falls 
squarely within the statute’s amortization criteria – the IEDT credit of $38,980,000 far 
exceeds the statute’s $10 million threshold and is a one-time, unique credit applicable to 
the 2010 calendar year at issue in this docket.  ComEd witness Fruehe explained the 
special circumstances under which ComEd recorded the one-time IEDT credit in 2010:  

The Illinois Department of Revenue (“IDOR”) does not have a standard 
schedule, however ComEd has historically received the IEDT credits two 
to three years after it has paid the tax for a particular year. As described in 
greater detail in ComEd’s Data Request Response to AG 2.14 and 
ComEd’s Response to Staff Data Request JMO 4.01 (see ComEd Ex. 
22.7), prior to 2010, ComEd recognized the IEDT credits as they were 
received from the IDOR. In 2010, ComEd determined it was able to 
reasonably estimate the amount of tax credits it would receive for 2008 
through 2010. This amount, in total, was estimated to be $38,980,000 … 
and was recorded in accordance with Statement of Financial Accounting 
Concepts [] Elements of Financial Statements using the tax law and 
historical experience to derive the calculated amounts by year. In other 
words, ComEd was able to estimate the amount of future credits and 
recorded an accrual as it was required to do under U.S. Generally 
Accepted Accounting Principles. 

(ComEd Ex. 22.0 at 21-22).  ComEd states that the $39 million credit is an accounting 
accrual for bookkeeping purposes – ComEd did not actually receive any credits for 2008 
through 2010 in 2010. 

According to ComEd, the only rationale CUB offers for its short, three-year 
amortization period is that the $39 million reflects estimated tax credits for a three-year 
period (2008 through 2010).  ComEd contends that while the estimate does cover those 
years, this is not a reason to ignore the statute and amortize these credits over just 
three years.  To the contrary, the General Assembly determined that a variety of large 
charges and credits exceeding $10 million should be amortized over a five-year period 
regardless of the time period over which the charge was incurred or credit earned. For 
example, the June 2010 storm expense must be amortized over the five-year period 
even though it was not incurred over five years.  Because the IEDT amount to be 
amortized is nearly four times the threshold amount of $10 million, ComEd believes that 
it is well within the scope of Section 16-108.5(c)(4) to amortize this large amount over 
the same five-year period over which other similar charges and credits will be 
amortized.  

Regardless of the amortization period’s length, CUB also argues that the 2011 
reconciliation should include the amortization of the 2010 accrual related to the IEDT 
credit. ComEd explains, however, that CUB misunderstands that the 2011 reconciliation 
involves costs actually incurred during 2011, and, in any event, ignores that ComEd 
treats the IEDT credit in the same way it treats the June 2010 storm expense cost of 
$11,079,000 that is also being amortized in this proceeding.  As explained in Mr. 
Fruehe’s direct testimony, ComEd proposes to treat each of these 2010 items 
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consistently in the reconciliation: “Per Section 16-108.5(d)(1) of the Act, the true up of 
the actual costs incurred during 2011 will be compared to the weighted average (by 
month) of the revenue requirements in effect in 2011…. Since this credit and expense 
were actually incurred in 2010, they will no longer be reflected in the formula after this 
filing.” (ComEd Ex. 4.0 at 17; see also, ComEd Ex. 22.0 at 22).  ComEd notes that CUB 
omits from its Initial Brief any argument regarding this erroneous proposal to include the 
amortization of the 2010 accrual related to the IEDT credit in the 2011 reconciliation.  
CUB’s silence on this issue presumably reflects that it now understands that no such 
credits are to be included in the 2011 reconciliation. 

ComEd also responds to CUB’s fear that customers will not realize the full 
benefits of the credit. Explaining that this fear is unfounded, ComEd notes that it did not 
receive any IEDT credits for 2008 through 2010 during 2010, and ComEd witness 
Fruehe confirmed that “[i]n future proceedings, ComEd will continue to include both the 
IEDT and the IEDT credit in its operating expenses, thus ratepayers will continue to 
receive the benefit of the IEDT credits and ComEd will recover the net tax due to the 
IDOR.” (ComEd Ex. 22.0 at 23). 

ComEd therefore urges the Commission to find, just as Staff did, that the five-
year amortization period is appropriate and that the 2011 reconciliation should not 
inappropriately pull in the amortization of the 2010 IEDT credit.  ComEd additionally 
submits that in the event that the Commission were to agree with CUB’s position, then 
the 2010 storm cost amortization should also be reflected in future reconciliation 
proceedings to ensure consistent treatment of these items.  

b) Staff 
Staff notes that CUB witness Smith proposes an amortization period of three 

years versus a five year amortization period for IEDT credits that ComEd used in the 
formula rate in accordance with Section 16-108.5(c)(4)(f).  Mr. Smith argues that the 
three years of IEDT credits that ComEd recorded in 2010, totaling $38.980 million, do 
not relate to any of the items required to be amortized over a five year period per 
Section 16-108.5(c)(4)(f).  Mr. Smith maintains that since there is no specific 
amortization period under the PUA for this item, the amortization should match the 
number of years of IEDT periods or three years.   

ComEd, in rebuttal testimony, acknowledged that Section 16-108.5 (c)(4)(f) does 
not specifically state that an IEDT credit related to credits yet to be received should be 
amortized over five years.  Since the credits total of $38.980 million is in excess of $10 
million and is a one time unusual adjustment, ComEd believes that the credit meets the 
spirit of the legislation and should be amortized over five years.  ComEd, in response to 
Staff DR JMO 4.01, also disclosed that the change in internal accounting practice to 
accrue three years of IEDT credits was not triggered by a change in rule, but that the 
impact of the accrual is similar to that of a change in accounting rule.  As such, it is 
consistent with the criteria in Section 16-108.5 (c)(4)(F) for amortization of costs due to 
changes in accounting rules.   

Staff’s direct testimony presents no adjustment to the amortized amount of IEDT 
credits, nor for the unamortized balance, and the deferred tax impact.  Staff 
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recommends that the Commission find as prudent and reasonable costs of ($7.796) 
million as an unusual operating expense and the unamortized IEDT credits of ($31.184) 
million with deferred tax impact of $12.394 million which are reflected in rate base.  This 
reflects the five-year amortization proposed by ComEd.   

c) CUB/City 
CUB/City propose amortizing ComEd’s IEDT over three years instead of 

ComEd’s proposal to normalize the expenses over five years.  Section 16-108.5(c)(4)(f) 
of the Act, CUB/City note, provides for five year amortization of a specific list of five 
categories of expenses (workforce reduction program severance, changes in 
accounting rules, changes in law, compliance with Commission audits, or single storms 
or similar expenses).  Because the IEDT credits do not fall under any of these five 
categories, CUB/City conclude that they should be amortized for the same period over 
which they were accumulated – three years.   

d) Commission Analysis and Conclusion 
ComEd states that consistent with Section 16-108.5(c)(4)(C) and (F) of the Act, 

ComEd has included in rate base deferred charges and credits related to the 
unamortized balances of a one-time 2010 storm expense and a one-time IEDT credit, 
each greater than $10 million, that ComEd has removed from its operating expenses 
and amortized over a five-year period.  Staff witness Ostrander reviewed these items 
and found their treatment to be appropriate.  CUB witness Smith argues that the IEDT 
credit should be amortized over a three-year, rather than five-year, period, and that the 
reconciliation of 2011 costs should include the amortization amount of the IEDT credit.  
The Commission agrees with the Company and Staff and finds that the five-year 
amortization period is appropriate and that the 2011 reconciliation should not 
inappropriately pull in the amortization of the 2010 IEDT credit.  The Commission finds 
the costs of ($7.796) million as an unusual operating expense and the unamortized 
IEDT credits of ($31.184) million with deferred tax impact of $12.394 million, which are 
reflected in rate base, prudent and reasonable.   

5. Pension Costs 
a) Pension Asset Funding 

ComEd seeks to recover $34.871 million for the cost of funding its pension in the 
amount of $1,038,783,000. This represents a debt return on the pension asset.  
(ComEd Initial Brief at 82, 84-85).   

(1) IBEW 
IBEW (the International Brotherhood of Electrical Workers) Local 15 represents 

about 3,800 ComEd/Business Services Company and System Service Group members 
in Northern Illinois.  It has a collective bargaining agreement with ComEd covering 
wages, fringe benefits and terms and conditions of employment. IBEW strongly opposes 
Staff’s proposed disallowance of the expenses that are related to the 2010 pension 
contributions.  IBEW recommends allowing ComEd’s full requested amount of pension 
asset expense in rates.    
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IBEW avers that ComEd funds its obligation as part of its commitment to current 
employees and retirees to provide post-retirement income through pension plans.  
Given this commitment, and the bankruptcies of several large companies caused by 
underfunded pensions, IBEW understands that ComEd believes it is reasonable and 
prudent to proactively address its own pension shortfall by making contributions in 
excess of its annual costs, and IBEW agrees with this approach. IBEW further avers 
that the funding plans also directly benefit customers by reducing annual pension 
expense.   

IBEW concurs with ComEd’s argument that it is entitled to recover the pension 
contribution costs in the formula rate pursuant to the language in Section 16-108.5, as it 
provides for the recovery of an “investment return on pension assets net of deferred tax 
benefits equal to the utility’s long-term debt cost of capital as of the end of the 
applicable calendar year.”  (See, 220 ILCS 5/16-108.5(c)(4)(D)). It contends that, 
because ComEd has contributed more to its pension plan than it has recovered through 
rates, a pension asset exists, and the $34.548 million in costs that ComEd seeks to 
recover represents a debt return on this pension asset that ComEd is authorized to 
recover.  

IBEW argues that by disallowing any return on ComEd’s pension asset, Staff’s 
proposal would worsen an already challenging situation by creating a real disincentive 
for ComEd to fund the pension plan beyond the minimum required by law.  It asserts 
that such a minimum level of funding would leave the employee pension fund 
significantly underfunded. IBEW cites its witness, Mr. Apple, who stated that, while 
IBEW understands the desire of the parties to this proceeding to hold down costs 
because of the impact on the rates customers pay, the reasonable pension costs that 
ComEd incurs to provide retirement security for ComEd employees who are IBEW 
members should not be a target of such cost cutting efforts.  (IBEW Initial Brief at 1-3; 
IBEW Ex. 1.0 at 3).   

(2) ComEd 
ComEd states that since 2003, it has recorded a pension asset on its financial 

statements and its FERC Form 1.  This asset, ComEd continues, represents the excess 
of the amount that it has contributed to fund future pension obligations over and above 
the amount of its periodic pension cost.  (ComEd Initial Brief at 84). 

ComEd contends that, in three orders dating back to the December 20, 2006, 
Order on Rehearing in ComEd 2005, the Commission had granted ComEd recovery 
through its rates, of costs incurred in making pension contributions just like and in fact 
including many of those at issue here.  In each case, the Commission approved 
recovery of at least $25 million related to the cost of funding the pension plan; ComEd 
had a “pension asset” properly recorded in its financial statements and in its FERC 
Form 1; the recovery was calculated based on a cost of long-term debt; the cost 
recovery approximated the dollar value of customer benefit resulting from the 
contribution, in the form of reduced pension expense; ComEd’s pension plan was 
“underfunded” in the sense that its future obligations to plan participants were greater 
than the fair value of plan assets; also, the contribution was deemed to be a prudent 



11-0721 

110 
 

investment and a legitimate cost of delivery service.  In support, ComEd cites Docket 
05-0597, Corrected Order on Rehearing dated December 20, 2006; Docket 07-0566, 
Final Order dated September 10, 2008; Docket 10-0467, Final Order dated May 24, 
2011.  (ComEd Initial Brief at 83, 89). 

ComEd argues that it is simply implausible, against this backdrop, that the 
General Assembly would enact a law that would dramatically alter existing Commission 
practice to deprive ComEd of any recovery for a prudent and reasonable pension 
contribution.  Staff’s interpretation of Section 16-108.5, ComEd continues, would create 
an overwhelming disincentive for ComEd to fund its pension obligations above the bare 
minimum required by law.   

ComEd avers that although the contribution requires that a capital funding cost to 
be incurred, the contribution nonetheless results in a current benefit to customers by 
reducing the pension expense amount that ComEd needs to collect from customers 
through rates.  The amount ComEd seeks to recover in this case related to the 
contribution funding cost is $34.871 million, which is substantially less than the $61 
million in reduced pension expense that is associated with the contribution.  ComEd 
further states that its Form 10-K balance sheet and its FERC Form 1 identify a “pension 
asset” in the amount of $1,038,783,000.  (ComEd Initial Brief at 84-85).   

ComEd presented the testimony of Mr. Graf, the lead technical and accounting 
partner for the utility industry at Deloitte & Touche LLP.  Mr. Graf testified that a pension 
asset can exist, even though the pension plan in which a company participates is 
underfunded, and Staff witness Ebrey’s interpretation of the accounting rules, which is 
that such asset can exist only when the plan is overfunded, is incorrect.  According to 
Mr. Graf, under FAS 877

(3) Staff 

 “a pension asset is recognized if net periodic pension cost is 
less than amounts the employer has contributed to the plan.”  He also stated that the 
fact that Exelon’s pension plans are underfunded does not negate the fact that ComEd’s 
pension contributions have exceeded net periodic pension costs, thereby resulting in a 
pension asset under a proper interpretation of the accounting rules.  (ComEd Ex. 14.0 
at 2, 4-5; ComEd Initial Brief at 84-87). 

Citing Section 16-108.5 of the Act, Staff argues that the language therein 
allowing for the recovery of an “investment return on pension assets net of deferred tax 
benefits equal to the utility’s long term debt cost of capital as of the end of the applicable 
period” only allows such return when the pension is over-funded.  Staff argues that 
Section 16-108.5 does not mandate that a pension asset, for ratemaking purposes is 
whatever appears on ComEd’s FERC Form 1.  The only mandate, Staff continues, is 
how the investment return on the pension asset is to be determined.   

Staff also argues that, while the legislature chose in Section 16-108.5 to define 
the investment return on the pension asset as the “utility's long-term debt cost of capital 
as of the end of the applicable calendar year,” the legislature chose to not provide a 

                                            
7  FAS 87 is an accounting standard that is published by the Financial Accounting 

Standards Board, or, the “FASB.”  It is accounting standards for pensions. 
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definition for the pension asset, leaving it up to the Commission to define a pension 
asset.  (Staff Initial Brief at 56-57).  Staff acknowledges that generally the language in a 
statute must be given its plain and ordinary meaning; however, Staff reasons that the 
term “pension asset” is not defined and “pension asset” does not have a plain and 
ordinary meaning.  In fact, Staff continues, ComEd’s definition of a pension asset is 
actually identified in its financial statements as a “pre-paid pension asset” not a pension 
asset, citing ComEd Ex. 12.2 at 1.   

Staff further argues that the pension funding costs that are included in the 
ComEd formula rate filing must be disallowed, because in Staff’s opinion no pension 
asset exists.  According to Staff, a pension asset, fundamentally, is the amount by 
which ComEd’s share of the pension plan is over-funded.  Staff states that the actuarial 
report of the relevant pension plans in which ComEd participates shows that ComEd’s 
share of the plans are underfunded, not overfunded.  ComEd participates in a pension 
plan sponsored by its parent company, Exelon Corporation; the funded status of the 
overall Exelon plan as of December 31, 2010 was only 70.8%, and the funded status of 
plans applicable to ComEd was only 68.2% as of December 31, 2010.  (Staff Ex. 1.0, 
Attachments A and B, respectively; Staff Ex. 1.0, Attachment C). 

Staff maintains that, contrary to ComEd’s claim, the Commission does not have a 
“long-established practice” of allowing the recovery of the costs of pension assets in 
prior ComEd rate cases.  It acknowledges that the Commission has approved 
ratemaking adjustments based on pension contributions in ComEd rate cases since 
Docket 05-0597; however, Staff states, the Commission has not accepted ComEd’s 
requests for recovery of a pension asset in those rate cases.  Staff also argues that the 
circumstances behind the ratemaking adjustments that were accepted by the 
Commission and the ultimate derivation of those adjustments varied for each rate case.  
Additionally, Staff continues, recovery was only allowed to the extent that there was 
ratepayer benefit resulting from the contribution.  (Staff Initial Brief at 59).   

Staff further argues that, while it is true that in Docket 05-0597, on rehearing, the 
Commission stated in its analysis and conclusion that it was approving “cost recovery of 
the Pension Asset under Alternative 3 that ComEd proposed on rehearing,” (See, 
Docket 05-0597, Corrected Order on Rehearing of December 20, 2006, at 28), the 
Commission addressed the issue of the pension asset in Docket 05-0597 again in a 
subsequent docket.  In an Amendatory Order for Docket 07-0566, the Commission 
stated the following with regard to its Order in Docket 05-0597: 

In accordance with our Order in Docket 05-0597, ComEd did not include 
the $803 million pension contribution in rate base and instead, included an 
annual debt return on the pension contribution of 4.75%.  In this 
proceeding, ComEd did not re-litigate the merits of including the pension 
contribution in rate base. 

(Docket 07-0566, Amendatory Order of November 3, 2008, at 1-2).  Staff states that, in 
that Order, rather than define the $803 million as a pension asset as it did in the Order 
on Rehearing in Docket 05-0597, the Commission clarified that the recovery was not a 
return on a pension asset, but rather it was a return on a pension contribution.  



11-0721 

112 
 

Staff states that its approach views the overall status of the pension plan and all 
its components as it relates to the utility on a stand-alone basis, including:  1) the 
current fair value of the assets in ComEd’s share of the pension trust (rather than the 
amount of contributions made in the year); 2) ComEd’s share of the pension benefit 
obligation (rather than the amount of expense to be recognized in the year); and 3) the 
overall funded status of ComEd’s share of the plan (rather than the prepayment of 
pension costs for the year).  (Staff Initial Brief at 60-61).   
 Staff recognizes that the Commission did not accept Staff’s definition of pension 
asset in Docket No. 05-0597.  As Staff discusses in its initial and reply briefs, more is 
known today about ComEd’s and Exelon’s intentions to fund the pension plan in the 
future than was known in 2005.  Staff points out that in Docket 05-0597, the Company 
argued that not recognizing a pension asset creates a disincentive for utilities to fund 
pensions.  (Docket 05-0597, Corrected Order on Rehearing at 19).  ComEd also argued 
that the contribution to the pension plan which created the pension asset was part of a 
larger effort by Exelon to fund its pension plan for all employees.  (Docket 05-0597, 
Order at 29).  Staff points out that the evidence in this proceeding shows that the 
incentive is not working (ComEd’s share of the pension plan is only 68.2% funded as of 
December 31, 2010 (Staff Ex. 1.0, Attachments A and B respectively)) and that in the 
future the Company is focused on making minimum pension payments.  
 
 Staff further argues that if ComEd was committed to funding its pension plan 
above and beyond what is required by law, which ComEd’s arguments back in 2005 
may have led the Commission to believe the Company was going to do, then one would 
expect ComEd to have eventually obligated itself to have the pension plan fully funded 
within a certain number of years. No such commitment has been made by ComEd or 
Exelon in their 2010 financial statements according to Staff.  (Tr. at 893).  Staff notes 
that of the factors that management considers significant enough to set forth in 
ComEd's financial statements regarding the funding of the pension plan, ComEd’s 
management focuses on the minimum not the maximum (“management considers 
various factors when making pension funding decisions, including actuarially 
determined minimum contribution requirements under ERISA, contributions required to 
avoid benefit restrictions and at-risk status as defined by the Pension Protection Act of 
2006, …“).  (Tr. at 923; Staff Cross Ex. 8, (Annual Report at 117)).  Staff further notes 
that even in its collective bargaining agreement with the IBEW Local 15, ComEd is not 
required to fully fund the pension plan by a certain date.  (Tr. at 663).  

Staff concludes that because ComEd has not obligated itself to make pension 
plan contributions above the minimum required by law, the incentive the Commission 
allowed the Company back in Docket 05-0597 is no longer appropriate.  In addition, 
Staff points out that the other large utility in northern Illinois, Nicor Gas, has been able to 
achieve a fully funded pension plan without the Commission-provided incentive of 
allowing a return on a ”pension asset.” (Docket 04-0779, Order at 23; Docket 08-0363, 
Order at 18). 
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(4) Commission Analysis and Conclusions 
Section 16-108.5 allows a utility to recover an: “investment return on pension 

assets net of deferred tax benefits equal to the utility's long-term debt cost of capital as 
of the end of the applicable calendar year. . . .”  (220 ILCS5/16-108.5(c)(4)(D)).  Staff 
and ComEd differ as to how they define the term “pension asset” in this statute. 

Staff’s position is that the term pension asset is not defined under Section 16-
108.5, and therefore it is within the Commission’s authority to define a pension asset 
under Section 16-108.5 of the Act as it deems appropriate.  ComEd agrees that the 
term is not defined under the Act.  Staff defines the pension asset as the amount by 
which ComEd’s share of the pension plan is over funded.  Neither Staff’s nor ComEd’s 
definition has ever been adopted by the Commission.  The Commission notes that 
pension asset has never been included in rate base and that pension contributions 
should be expenses. 

In Docket 10-0467, the Commission found: 
The Company’s 2009 pension contribution was a prudent response to the 
decline in the funded status of the pension plan. By making the 
contribution in 2009, ComEd properly avoided the compounding effect of 
continued underfunding and as a result of earnings on the contribution, 
reduced the pension expense component of the revenue requirement in 
this proceeding. However, the Commission notes that allowing ComEd to 
recover its pension prepayment in its revenue requirement may encourage 
utilities to divert capital resources from other utility investments in order to 
obtain a full return on pension prepayments, rather than making other 
prudent investments related to provision of utility service. Therefore, the 
Commission rejects the $92.5 million ICC-jurisdictional rate base effect of 
ComEd’s 2009 pension prepayment. Recovery of the 2009 discretionary 
pension contribution is limited to the amount of ratepayer benefit, as 
estimated by the Company. In accordance with Staff’s proposal, related 
costs shall be recovered through the operating statement. (Docket 10-
0467 at 51). 
In Docket 05-0597, ComEd was allowed a debt return on a special pension 

contribution.  In Docket 07-0566, ComEd was allowed the same recovery that was 
approved in Docket 05-0597.  In Docket 10-0467, ComEd was only allowed the 
recovery of costs associated with its 2005 special/excess pension contributions at a 
declining balance assuming “debt” principal would have declined over time and the 
recovery for the 2009 special/excess contribution was limited to the amount of ratepayer 
benefit due to that special/excess contribution.  
 The Commission believes the ratemaking determination for the inclusion of a 
pension asset should be based on a much broader approach than ComEd’s narrow 
view.  Staff’s approach views the overall status of the pension plan and all its 
components as it relates to the utility on a stand-alone basis, including: 1) the current 
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fair value of the assets in ComEd’s share of the pension trust (rather than the amount of 
contributions made in the year); 2) ComEd’s share of the pension benefit obligation 
(rather than the amount of expense to be recognized in the year); and 3) the overall 
funded status of ComEd’s share of the plan (rather than the prepayment of pension 
costs for the year).  

While the Commission previously rejected Staff’s definition of pension asset in 
Docket 05-0597, more is known today about ComEd’s and Exelon’s intentions to fund 
the pension plan in the future than was known in 2005.  In Docket 05-0597, ComEd 
argued to the Commission that not recognizing a pension asset creates a disincentive 
for utilities to fund pensions.  ComEd argued that the contribution to the pension plan 
which created the pension asset was part of a larger effort by Exelon to fund its pension 
plan for all employees.  The evidence in this proceeding shows that ComEd’s share of 
the pension plan is only 68.2% funded as of December 31, 2010.  If ComEd was 
committed to funding its pension plan above and beyond what is required by law, per 
ComEd’s 2005 arguments, then one would expect ComEd to have eventually obligated 
itself to have the pension plan fully funded within a certain number of years.  One of the 
factors that management considers significant enough to set forth in ComEd's financial 
statements regarding the pension plan is that ComEd management focuses on the 
minimum, not the maximum.  Its collective bargaining agreement with the IBEW Local 
15 ComEd is not required to fully fund the pension plan by a certain date.  

Because ComEd has not obligated itself to make pension plan contributions 
above the minimum required by law, it is clear to the Commission that the incentive the 
Commission allowed the Company back in Docket 05-0597 is no longer appropriate.  

The Commission adopts Staff’s definition of pension asset and accepts Staff’s 
proposed adjustment.  Once ComEd has an over funded pension plan, i.e., a pension 
asset as the Commission defines the term above, then pursuant to Section 16-
108.5(c)(4)(D) ComEd will be able to seek recovery through rates a return on that 
pension asset as set forth in the Act. 

b) Pension Expense 

(1) ComEd 
ComEd states that if the Commission allows any recovery on account of 

ComEd’s “pension asset,” Staff proposes to reduce ComEd’s recoverable pension 
expense by $9.977 million, (from $69.022 million to $59.045 million) on account of 
special contributions ComEd made in August and September of 2010 to improve the 
funded status of its pension plans.  According to ComEd, this adjustment would be 
impermissible under the statute and it would be inconsistent with the way pension 
expense has been measured traditionally. 

According to ComEd, reductions to pension expense resulting from pension 
contributions have consistently been based on actuarial studies.  Specifically, Towers 
Watson measures ComEd’s pension costs for a given year, reflecting known 
contributions as of December 31 of the previous year.  It states that contributions that 
are not certain as of December 31 are not included in the actuarial measurement of net 
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pension costs, citing the testimony of its witness, Ms. Houtsma, ComEd Ex. 12.0 at 13.  
ComEd argues that, because these two contributions were “not certain” as of December 
31, 2009, the August and September of 2010 special contributions were not taken into 
account in measuring 2010 pension expense.8

ComEd also contends that its determination of pension expense is consistent 
with Section 16-108.5.  It points out that under that statute, a utility is entitled to 
“recovery of pension . . . expense, provided that such costs are supported by an 
actuarial study,” citing 220 ILCS 5/16-108.5(c)(4)(B).  ComEd maintains that its actuarial 
reports support its claimed pension expense of $69.022 million.   

  They were, however, included in the 
2011 actuarial determination of pension expense and will be considered in the 
determination of 2011 pension expense.  (Id.).  

Additionally, according to ComEd, what Staff is proposing is a selective updating 
of a single component of pension expense, while ignoring other components that have 
increased from 2010 to 2011.  For example, ComEd’s jurisdictional other post-
employment benefits (OPEB) expense increased by $9.633 between 2010 and 2011, 
but this increase is wholly ignored by Staff. (ComEd Initial Brief at 90-91).  Thus, 
ComEd concludes that the rates are not to be based on the “most current” data, they 
are to be based on data for the year in question, 2010.  (ComEd Reply Brief at 48). 

(2) Staff 
Staff contends that the approved pension expense should be reduced by $9.977 

million to reflect the impact of certain excess contributions.  Staff states that the amount 
of pension expense recorded by ComEd in 2010 was based on a March 2010 actuarial 
study.  Because that study was performed in March of that year, it did not reflect the 
impact of the special discretionary contributions that ComEd made in the latter half of 
2010.  Those contributions make up a portion of what ComEd calls its “pension asset” 
that ComEd proposes to use in its pension asset funding calculation.  If the Commission 
allows recovery of pension asset funding in some manner that includes those later 
contributions, Staff opines that ComEd will benefit through a higher revenue 
requirement.  In order to balance the interests of the ratepayers with that of the utility, 
the impact of those later contributions should be reflected in a reduced pension expense 
in the revenue requirement as well.  Staff points out that this same treatment was 
directed by the Commission in its Order on Rehearing in Docket 05-0597: 

In addition, and as a matter of internal consistency, because the 
annualized interest expense will be included in the Company’s revenue 
requirement, then the annual effect of the contribution on the return 
component of the periodic pension expense should also be included in 
the Company’s revenue requirement.  

(Docket 05-0597, Order on Rehearing of December 20, 2006, at 28). 

                                            
8  Contributions made in August and September of 2010 could not have existed in 

December of 2009. 



11-0721 

116 
 

Staff states that its adjustment is based on the 2010 actuarial study, which has 
been adjusted for the impact of the excess pension contributions that were actually 
made in 2010.  Staff avers that if the Commission does not agree that Staff’s adjustment 
to the 2010 actuarial study amount of pension expense is consistent with the statute, 
then the most current actuarial study (2012) which does reflect the impact of the 2010 
excess pension contributions should be used as the basis for pension expense in the 
revenue requirement.  Using the 2012, or 2011, actuarial studies would mitigate any 
over or under-recovery of pension expense that would result when the reconciliation of 
the 2012 FERC Form 1 data is performed beginning in May 2013. (Staff Ex. 13.0 at 16; 
Staff Initial Brief at 65-66). 

(3) Commission Analysis and Conclusions 
The statute provides that ComEd is entitled to:  
[R]ecovery of pension and other post-employment benefits expense, 
provided that such costs are supported by an actuarial study. . . . 

(220 ILCS 5/16-108.5(c)(4)(B)).  Staff takes issue with the pension expense proposed 
by ComEd only if the Commission allows recovery of pension asset funding in some 
manner that includes those later contributions that were not considered in the actuarial 
determination of pension expense.  Given the Commission’s decision regarding pension 
asset funding costs in this docket, the Commission agrees with Staff that no adjustment 
is necessary to pension expense.  

6. Income Taxes: Interest Synchronization 
There are no issues with respect to methodology regarding this item.  To the 

extent that adjustments are made herein, the interest synchronization shall be 
recalculated in accordance with those adjustments.   
VI. RATE OF RETURN  

A. Overview, Including Overall Cost of Capital 
Staff witness Phipps presented her recommendation for a fair rate of return on 

rate base for ComEd’s electric delivery services, pursuant to the provisions of Section 
16-108.5 of the Act.  Ms. Phipps recommends the following rate of return on rate base, 
including an average 2010 capital structure, for setting formula rates: 

Staff’s Proposed Average 2010 Rate of Return on Rate Base Summary 

Capital Component 
Balance 
(In Thousands) Weight Cost 

Weighted 
Cost 

Short-Term Debt $48,373 0.53% 0.72% 0.00% 

Long-Term Debt 4,880,640 53.35% 6.42% 3.43% 

Common Equity 4,219,095 46.12% 10.05% 4.64% 
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Bank Facility Fees    0.10% 

Total $9,148,108 100.00%  8.16% 

Source: Staff Ex. 7.0, p. 2 and Sch. 7.01 per PO, Staff BOE 

ComEd provided the following chart which summarizes the rate of return 
recommendations of both ComEd and Staff, showing the individual components on 
which the overall weighted average cost of capital is based.   

 

Party Capital Structure  LTD 
Cost 

STD 
Cost 

 
ROE 

 
ROR 

ComEd LTD  53.92% 
STD  0.51% 
Common Equity  45.57% 
Other  0.00% 

6.37% 0.72% 10.05% 8.11% 

Staff LTD  53.3% 
STD  0.53% 
Common Equity   46.17% 
Other  0.00 

6.42% 0.72% 10.05% 8.16% 

 
Staff and the Company agree on the short-term debt balance, the cost of short-

term debt, the cost of equity and including an adder for the cost of bank facilities.   
The remaining contested issues relate to Staff’s recommendations to:  (1) 

calculate average balances of long-term debt and common equity; (2) remove 
remaining construction work in progress accruing an allowance for funds used during 
construction from long-term debt and equity balances; and (3) remove effects of non-
utility and unregulated affiliates from the Company’s equity balance and bank facility 
fees, as required by Section 9-230 of the Act.   

No Intervenor witnesses proposed specific adjustments to ComEd’s capital 
structure.   

B. Capital Structure 
1. Year End/Average Year Capital Structure 

a) ComEd 
ComEd requests that the Commission approve its actual capital structure as of 

December 31, 2010, adjusted as in past proceedings to remove goodwill.  ComEd 
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asserts that its method is consistent with the use of “final data based on its most 
recently filed FERC Form 1,” as also required by Section 16-108.5, because the FERC 
Form 1 contains year-end data.   

Staff witness Phipps proposes to use an average capital structure instead of a 
year-end capital structure.  ComEd argues that Ms. Phipps’ recommendation is not 
appropriate and does not comply with the directive in 220 ILCS 5/16-108.5(c)(2) to use 
an actual capital structure. To support this contention ComEd states that this section of 
the Act requires that the formula rate “[r]eflect the utility’s actual capital structure for the 
applicable calendar year, excluding goodwill, subject to a determination of prudence 
and reasonableness consistent with Commission practice and law.” (220 ILCS 5/16-
108.5(c)(2)). ComEd asserts that an average capital structure does not reflect ComEd’s 
actual capital structure as called for by Section 16-108.5.   

In an attempt to rebut ComEd’s argument that its method is consistent with the 
final data based on its most recently filed FERC Form 1, Staff argued that ComEd uses 
some averages that are not from the FERC Form 1 in calculating its capital structure.  
ComEd argues that this argument is misplaced and irrelevant.  First, ComEd asserts 
that it uses averages when the ICC rules require ComEd to do so.  Second, ComEd 
contends that the fact that some averages are used does not negate the fact that using 
year-end figures when possible is more consistent with the FERC Form 1 use of year-
end data than using an overall average as Ms. Phipps suggests.   

ComEd asserts that Staff mischaracterizes ComEd’s position on this issue.  
ComEd does not argue that “an actual capital structure must comprise end-of-year-
balances - unless ComEd decides otherwise” and that “all components of an actual 
capital structure must come from the FERC Form 1 - unless ComEd decides otherwise.”  
(See Staff Initial Brief at 69).  ComEd argues that year-end balances are preferable for 
all of the reasons enumerated in ComEd’s Initial Brief and testimony. ComEd observes 
that in some instances, however, the Commission’s own Part 285 filing requirements 
state that ComEd should use something other than a year-end balance, and in those 
situations ComEd deviates from its preferred year-end calculations in order to comply 
with those requirements. 

ComEd indicates that, specifically, Section 285.4000(b) of the Administrative 
Code states that: “The balance of short-term components of the capital structure shall 
be calculated from 12 months of average monthly balances.”  ComEd therefore 
calculates its STD using an average balance as opposed to a year-end balance.  That 
same code section also provides: “Utilities may elect to base the long-term components 
of the capital structure on either average or end-of-period balances.”  (83 Ill. Admin. 
Code § 285.4000(b)).  ComEd therefore calculates its long-term debt (“LTD”) using a 
year-end balance.  ComEd, argues that although these are filing requirements as 
opposed to substantive rules, Staff’s argument that ComEd’s adherence to these 
requirements is somehow improper or unreasonable should be rejected. 

ComEd argues that Staff has also misinterpreted ComEd’s point regarding the 
FERC Form 1.  ComEd never stated that all components of the capital structure must 
come directly from the FERC Form 1.  Rather, ComEd has argued that use of year-end 
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balances is more consistent with use of “final data based on its most recently filed 
FERC Form 1,” as required by Section 16-108.5.  (See ComEd Corr. Initial Brief at 94). 

Next, ComEd argues that Ms. Phipps’ claim that average capital structures are 
not as easily manipulated is similarly incorrect. (Staff Ex. 18.0 at 6).  ComEd contends 
that it has demonstrated that (1) manipulating its capital structure in a nefarious manner 
is not something that it can easily do or has any interest in doing, but that (2) if ComEd 
did attempt to nefariously manipulate its capital structure, such manipulation is equally 
possible with an average capital structure as opposed to a year end capital structure.  
ComEd observes that, more importantly, the drivers of its capital structure are simply 
too important and complex to manipulate in order to achieve a potential marginally 
better outcome in a rate case.  As explained by ComEd witness Vogt, every financial 
transaction requires a significant amount of effort, a team of attorneys and investment 
bankers to issue the securities, and investors willing to put their own capital at risk to 
acquire the bonds being sold by the Company.  Furthermore, ComEd argues that it 
must obtain Commission approval for each such transaction, and only a handful of 
these transactions are completed each year.   

ComEd observes that Ms. Phipps argues that her average capital structure 
proposal produces a more accurate measurement of ComEd’s earned return on equity 
for purposes of the reconciliation calculation.  ComEd indicates that it has shown that 
Ms. Phipps’ method is not necessarily more accurate, it simply measures something 
different: the earnings over the average equity balance versus the earnings over the 
ending equity balance.  ComEd argues that Section 16-108.5 does not contemplate use 
of an average in measuring ComEd’s earned return.  ComEd explains that in instances 
when the Public Utilities Act has called for an average measurement of an earned 
return, it has done so explicitly, as evidenced by the former 220 ILCS 5/16-111(e):  

For the purposes of this subsection (e) all calculations and comparisons 
shall be performed for the Illinois operations of multijurisdictional utilities. 
During the mandatory transition period, notwithstanding the provisions of 
subsection (a), if the 2-year average of an electric utility's earned rate 
of return on common equity, calculated as its net income applicable 
to common stock divided by the average of its beginning and ending 
balances of common equity using data reported in the electric 
utility's Form 1 report to the Federal Energy Regulatory Commission 
but adjusted to remove the effect of any refund paid under this 
subsection (e), and further adjusted to include the annual amortization of 
any difference between the consideration received by an affiliated interest 
of the electric utility in the sale of an asset which had been sold or 
transferred by the electric utility to the affiliated interest subsequent to the 
effective date of this amendatory Act of 1997 and the consideration for 
which such asset had been sold or transferred to the affiliated interest, 
with such difference to be amortized ratably from the date of the sale by 
the affiliated interest to December 31, 2006, exceeds the 2-year average 
of the Index for the same 2 years by 1.5 or more percentage points, the 
electric utility shall make refunds to customers beginning the first billing 
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day of April in the following year in the manner described in paragraph (3) 
of this subsection. 

(220 ILCS 5/16-111(e) (emphasis added) (repealed 2007)). 
ComEd observes that this language from the former Section 16-111(e) clearly 

states that the average return calculated pursuant to Section 16-111(e) was to be 
calculated using average equity, and that the average equity was to be calculated using 
the beginning and ending FERC Form 1 balances.  ComEd contends that Section 16-
108.5(c)(2) does not use this explicit language – it does not even mention averages or 
beginning and ending FERC Form 1 balances – and therefore it is not appropriate to 
use an average capital structure to calculate an average return on equity as Ms. Phipps 
suggests.   

Ms. Phipps concedes that her average calculations do not use the FERC Form 1 
balances.  ComEd contends that she also concedes that the FERC Form 1 actually 
provides two year-end balances, and thus averaging those balances would result in an 
average of two years – 2009 and 2010 – as opposed to a 2010 average balance.  
ComEd also notes, use of an average capital structure in this case will increase costs to 
customers.  ComEd concludes that the Commission should deny Staff’s average capital 
structure and approve ComEd’s submitted actual capital structure. 

Lastly, ComEd notes that Staff continues to argue that internal review of the 
drivers of ComEd’s capital structure is meaningless because ComEd’s Board of 
Directors are “elected by and answer to shareholders, not customers.”  (Staff Initial Brief 
at 74).  This argument boils down to a pronouncement that ComEd’s Board of Directors 
cannot be trusted to comply with federal and state securities laws in discharging their 
duties – in short Ms. Phipps predicates her adjustment on a wholly unsupported 
assumption that ComEd’s board of directors will act improperly.  ComEd responds that 
a presumption of guilt is as inappropriate at the Commission as anywhere else, and 
Staff’s adjustment based on such a presumption should be rejected.   

b) Staff 
Staff states that Ms. Phipps calculated average balances of short-term debt, 

long-term debt and common equity in accordance with 83 IL Adm. Code 285.4000.  
Specifically, Staff recommends calculating the capital structure as follows.  First, 
calculate the average short-term debt balance, including the amount of remaining 
construction work in progress that is accruing an allowance for funds used during 
construction, and the cost to maintain credit facilities using “Sch. FR D 1 WP 12,” which 
would be substantially similar to ICC Staff Schedule 7.02.  Second, Staff recommends 
calculating the average balance and embedded cost of long-term debt using “Sch. FR D 
1 WP 14,” which would be substantially similar to ICC Staff Schedule 18.02, pp. 1-6.  
Staff’s proposed “Sch. FR D 1 WP 14” also includes the embedded cost of long-term 
debt for the end of the applicable year, which is the statutorily required return on any 
“net pension asset” authorized by the Commission pursuant to Section 16-
108.5(c)(4)(D) of the Act, which states: 

Permit and set forth protocols, subject to a determination of prudence and 
reasonableness consistent with Commission practice and law, 



11-0721 

121 
 

for…investment return on pension assets net of deferred tax benefits 
equal to the utility’s long-term debt cost of capital as of the end of 
the applicable calendar year.   

(220 ILCS 5/16-108.5(c)(4)(D)). 
Finally, Staff recommends calculating the average common equity balance, 

including adjustments to remove non-utility and unregulated affiliates, using “Sch. FR D 
1 WP 15,” which would be substantially similar to ICC Staff Schedule 7.05. 

Ms. Phipps recommends an average capital structure for setting formula rates for 
two reasons.  First, an average capital structure more accurately measures a 
company’s earned rate of return on common equity for a calendar year, which is 
required for the purpose of determining customer surcharges or refunds under Section 
16-108.5(c)(5).  Second, average capital structures are less sensitive to manipulation 
than end of year measurement dates.  For example, delaying a common dividend 
payment from the end of a year until the beginning of the next year could significantly 
increase a utility’s end of year common equity ratio, which would reduce its earned rate 
of return for the purpose of reconciliation as set forth in Section 16-108.5(d) of the Act.   

Staff argues that the Company’s position is that an actual capital structure must 
comprise end-of-year balances - unless ComEd decides otherwise, and that all 
components of an actual capital structure must come from the FERC Form 1 - unless 
ComEd determines otherwise.  Staff suggests that the Commission’s objective should 
be to measure capital structure as accurately as possible since capital structure is a 
crucial component both for setting rates and for the measurement of earned rate of 
return on common equity. 

Staff states that the Company alleges that an average capital structure does not 
qualify as actual capital structure because it does not rely exclusively on data provided 
in the FERC Form 1.  Of course, Staff notes, the Company suspends its rule when it 
comes to the balance of long-term debt, short-term debt, construction work-in-progress 
accruing an allowance for funds used during construction, and bank facility fees.  
Rather, the Company admits that it has “taken [its proposed equity and debt balances] 
from a series of other numbers which all may be actual numbers but does not rely on 
the final data reflected in the FERC Form 1.”  (Staff Ex. 18.0 at 2-4)  Specifically, the 
source for ComEd’s long-term debt data, as presented in App 13 and WP 13, is ILCC 
Form 21 instead of FERC Form 1.  Similarly, App 12 and WP 12 provide thirteen month-
end balances of short-term debt data even though FERC Form 1 and ILCC Form 21 
annual reports only disclose the December 31 balances of short-term debt and 
construction work in progress (but not construction work in progress accruing an 
allowance for funds used during construction).  Finally, bank facility fees (also provided 
on WP 12, page 2) are not included in either FERC Form 1 or ILCC Form 21 but instead 
are included in invoices from lenders and credit facility arrangers and other supporting 
documentation.  Staff asserts that if ComEd’s argument was valid, then bank facility 
fees, which are not reported in FERC Form 1, would have to be removed from the rate 
of return on rate base.  In contrast, Ms. Phipps explained that average capital structures 
are acceptable under the Commission’s past practices and rules.   
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Staff maintains that Ms. Phipps testified that an average capital structure would 
more accurately measure ComEd’s earned return on equity than capital structures 
measured on a single date for reconciliation purposes.  She noted that ComEd 
proposes to calculate the rate of return on common equity for reconciliations as DS 
ROE = DS Net Income / DS Equity Balance.  (Sch. FR A-3, line 26).  The numerator, 
“DS Net Income,” represents earnings during the calendar year.  In contrast, the 
Company proposal would measure the denominator, “DS Equity Balance,” at a single 
point in time – the last day of the calendar year.  As such, the denominator would mis-
state the amount of common equity that ComEd had invested during the twelve months 
over which ComEd generated the net income reflected in the numerator.   

Dr. William E. Avera, testifying for the Company before the FERC, stated that 
return on end of year common equity is less accurate than return on average equity: 

In Southern California Edison, the Commission [FERC] correctly 
recognized that if the rate of return, or “r” component of the br+sv growth 
rate, is based on end-of-year book values, such as those reported by 
Value Line, it will understate actual returns because of growth in common 
equity over the year. [citation omitted]  Accordingly, consistent with the 
Commission’s findings and the theory underlying this approach to 
estimating investors’ growth expectations, an adjustment was incorporated 
to compute an average rate of return.    
(FERC Docket No. ER07-583-000, Appendix D William E. Avera – Direct 
Testimony and Exhibits).  

Further, Staff finds that Standard & Poor's uses average common equity in its 
calculation of return on common equity, which methodology finance textbooks support.   

Staff explains that its proposal to use average capital structures for formula rates 
would not make it impossible to manipulate capital structure for ratemaking purposes; 
however, since the average comprises thirteen observations, any single month end 
balance has less influence on the average.  In other words, the manipulation of capital 
structure through the timing of capital issuances and retirements would have a smaller 
effect on a capital structure comprising average balances than a capital structure 
comprising single, end of year balances.   

Ms. Phipps asserts that the Company’s claim that the drivers of ComEd’s capital 
structure are subject to several levels of internal review, including review and approval 
by the Company’s Board of Directors, should not give the Commission confidence that 
ComEd’s end of year capital structure is not subject to manipulation.  Rather, this 
should provide little comfort to the Commission (and customers) given the Board of 
Directors are elected by and answer to shareholders, not customers.  Further, Staff 
adds, the earnings collar in Section 16-108.5(c)(5) of the Act gives ComEd the incentive 
to under-report earned rate of return on common equity since ComEd must refund 
100% of earnings above the earnings collar.   

Staff states that the Company incorrectly claims, “Commission review would be 
effective to prevent any speculative attempt at manipulation,” negating the need to use 
average capital structures in formula rates.  (ComEd Ex. 15.0 at 4).  However, Ms. 



11-0721 

123 
 

Phipps explained that assessing the prudence or reasonableness of the timing of debt 
and equity financing is problematic.  Staff notes that outside parties would be hard-
pressed to refute a utility assertion that the utility changed the date of a debt issuance a 
few weeks or months because of capital market conditions.  In contrast, Staff claims 
that averaging monthly balances mitigates the effect of manipulation of the timing of 
financing decisions on the capital structure and consequently reduces the incentive to 
manipulate the timing of financing decisions.   

c) Commission Analysis and Conclusion 
ComEd proposes to use its actual year-end capital structure as of December 31, 

2010, adjusted to remove goodwill.  Staff proposes to use an average capital structure 
instead.  The Commission concludes that Staff’s proposed average capital structure 
which will calculate the average short-term debt balance, the average balance and 
embedded cost of long-term debt, and the average common equity balance more 
accurately reflects the Company’s actual capital structure.  Staff’s proposal is also more 
consistent with Commission practice and law than the actual year-end capital structure 
proposed by the Company.  The Commission further agrees with Staff that an average 
capital structure for setting formula rates more accurately measures a company’s 
earned rate of return on common equity for a calendar year and is less sensitive to 
manipulation than end of year measurement dates.  The Commission therefore 
approves Staff’s proposed capital structure.   

2. Long-term Debt and Equity Adjustment Regarding CWIP 
Accruing AFUDC 

a) ComEd 
ComEd asserts that CWIP accruing AFUDC is a portion of ComEd’s total capital 

that is not included in its Illinois jurisdictional rate base.  ComEd states that by 
Commission rule, 83 Ill. Admin. Code § 285.4020, even though CWIP accruing AFUDC 
is not included in rate base, ComEd removes the amount of STD assumed to be 
financing CWIP accruing AFUDC from its rate base.  ComEd notes that because CWIP 
accruing AFUDC is assumed to be financed primarily with STD, there is no similar rule 
requiring the removal of LTD and equity. 

ComEd argues that Staff continues to rely on the fact that it proposed and 
ComEd accepted a similar adjustment in Docket 10-0467.  This adjustment was made 
in Docket 10-0467 only because ComEd agreed to do so, as it often does to narrow the 
issues in dispute and within the unique context of all other issues in that case.  ComEd 
asserts that the Commission did not make a determination on the merits of this issue. 
Treating such voluntary commitments as binding in future cases would discourage 
utilities from entering such agreements.   

Next, ComEd asserts that Staff attempts to paint ComEd as inconsistent because 
it accepts the AFUDC formula-based assignment of capital for the purpose of its 
adjustment to the balance of short-term debt but not to adjust the balances of long-term 
debt and common equity.  ComEd argues its position follows the Commission’s filing 
requirements.  The filing requirement at issue – 83 Ill. Admin. Code § 285.4020 – 
requires that ComEd remove the amount of STD assumed to be financing CWIP 
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accruing AFUDC but does not require the same adjustment for LTD and equity.  
Furthermore, ComEd asserts that Ms. Phipps has admitted that she is not familiar with 
the filing requirement at issue.  Third, ComEd indicates that even though it is undisputed 
that CWIP accruing AFUDC is not included in rate base, Staff argues that because of 
the mere fact that CWIP accrues AFUDC, double counting occurs once CWIP is 
reclassified as plant in service because the costs of CWIP are recovered from 
customers through depreciation.  ComEd maintains that CWIP projects do not overlap 
with plant in service projects, i.e. projects must be one or the other and cannot be both 
at the same time.  Therefore, according to ComEd, the mere fact that a project was 
once being constructed and is now in service does not result in double counting. 

Ms. Phipps proposes removing $31,992,000 of LTD and $27,656,000 of equity 
from ComEd’s capital structure based on her assessment of average monthly amounts 
of LTD and equity included in the CWIP accruing AFUDC rate.  ComEd contends that 
Ms. Phipps proposes this adjustment because she assumes that CWIP not funded by 
STD will be proportionally funded by LTD and common equity, and that this adjustment 
will avoid double counting LTD and common equity in capital structure.  ComEd argues 
that this adjustment is inappropriate because:  (1) Ms. Phipps is directly assigning 
components of debt and equity, (2) her concern over double counting is not warranted, 
and (3) Ms. Phipps’ suggested change would have a de minimis effect on the revenue 
requirement and would unnecessarily complicate the formula rate equation.   

First, ComEd asserts that it is undisputed that because of the fungible nature of 
financing, it is neither possible nor appropriate to use direct assignment in determining 
capital structure.  Second, ComEd indicates that double counting in capital structure is 
not possible unless the debt or equity instrument is actually included in capital structure 
twice and the LTD and equity at issue is only included in ComEd’s capital structure 
once.   

ComEd submits that, in an attempt to prove double counting, Ms. Phipps has 
created a hypothetical scenario (reflected in Schedule 18.01 to her testimony) that 
purports to show double counting if LTD and equity supporting CWIP accruing AFUDC 
are not removed from ComEd’s capital structure.  ComEd argues that this Schedule 
proves nothing because it relies on a false premise and incorrectly determines capital 
structure.  ComEd adds that Schedule 18.01 relies on the assumption that ComEd’s 
total capital equals the sum of its rate base and CWIP accruing AFUDC.  ComEd takes 
the position that Ms. Phipps’ entire analysis rests on the presumption that “[i]f the sum 
of the debt and equity components used to develop these [CWIP accruing AFUDC and 
rate base] capital structures exceeds the balances of debt and equity on the utility’s 
financial statements (after adjustment for disallowances), double counting has 
occurred.”  (Staff Ex. 18.0 at 18).  ComEd states that the sum of the “balances of debt 
and equity on the utility’s financial statements (after adjustment for disallowances)” is 
referred to as total capital.  (Id.; Tr. at 510).  ComEd observes that no parties contest 
the fact that ComEd’s total capital exceeds the sum of CWIP accruing AFUDC and rate 
base.  Therefore, ComEd concludes that Schedule 18.01, which purports to prove the 
opposite assumption, is simply not applicable to ComEd.   
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Additionally, ComEd states that Schedule 18.01 does not properly determine 
capital structure.  ComEd notes that it is well settled that capital structure is a ratio or 
percentage that always equals 100%.  ComEd explains that this ratio is then applied to 
dollar values that make up net capital investment, and specifically for this docket the 
portion of net capital investment that comprises ComEd’s Illinois jurisdictional rate base 
and CWIP accruing AFUDC.  ComEd asserts that the logical application of Ms. Phipps’ 
recommended CWIP accruing AFUDC adjustment would thus be that the ratios of 
capital structure be allocated differently, i.e., that ComEd’s capital structure should 
reflect a lower percentage of long-term debt and equity than ComEd proposes.  
However, Ms. Phipps does something else entirely by allocating dollars of total capital 
to dollars of rate base and dollars of CWIP accruing AFUDC.  ComEd concludes that 
this is not a proper way to determine capital structure and it should be disregarded.   

Lastly, ComEd argues that this change would result in a de minimis change to 
ComEd’s capital structure and a resulting de minimis change to the revenue 
requirement, while at the same time adding great complexity to the formula rate 
equation.  ComEd contends that this proposed change does not warrant such an 
undertaking.   

ComEd submits that if, despite the evidence to the contrary, the Commission 
accepts Ms. Phipps’ proposed adjustment, then it would also need to make similar 
adjustments for all financial instruments, not just those that Ms. Phipps has “cherry 
picked.”  ComEd explains that this would include removing the $547,428,000 of LTD 
equal to the net pension asset which by statute will earn a return equal to the cost of 
LTD.  ComEd indicates that Ms. Phipps does not argue with the principles supporting 
this corresponding adjustment.  Rather, she opposes it solely on the basis that it would 
increase the cost of capital and ultimately the revenue requirement.  ComEd takes the 
position that this is plainly inconsistent with the directive in 83 Ill. Admin. Code § 
285.4000(b) that “[i]f one or more adjustments for known and measurable changes 
affecting capital structure are made, all other known and measurable changes that 
would affect capital structure shall be made as well.” 

b) Staff 
Staff explains that Ms. Phipps removed the portion of long-term debt that is 

reflected in the AFUDC rate because the Commission’s formula for calculating AFUDC 
assumes short-term debt is the first source of funds financing CWIP; however, it is not 
necessarily the only source.  According to Staff, that formula also assumes that any 
CWIP not funded by short-term debt is funded proportionately by the remaining sources 
of capital (i.e., long-term debt and common equity).  Thus, to avoid double counting the 
portions of long-term debt and common equity that the AFUDC formula assumes is 
financing CWIP, Ms. Phipps subtracted $31,992,000 from the long-term debt balance 
and $27,656,000 from the common equity balance.   

Ms. Phipps also states that the Company had a higher balance of CWIP than 
short-term debt for nine months of December 2009 through December 2010.  Therefore, 
the AFUDC formula assumes that a portion of CWIP is funded with the long-term 
sources of capital during those months.  After removing the portion of short-term debt 
that is reflected in the AFUDC calculation, any remaining amount of CWIP accruing 
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AFUDC was allocated to long-term debt and common equity based on their proportions 
to total long-term capital.  The average monthly balance of CWIP accruing AFUDC that 
the AFUDC formula assigns to long-term capital is $59,648,000.  Long-term debt 
composes 53.63% of long-term capital.  Thus, $31,992,000 of long-term debt financing 
CWIP (i.e., 53.63% × $59,648,000) is subtracted from the carrying value of outstanding 
long-term debt and, similarly, common equity composes 46.37% of long-term capital; 
therefore, the AFUDC formula assumes that 46.37% of $59,648,000, or $27,656,000, of 
common equity is financing CWIP accruing AFUDC.  Staff recommends calculating 
adjustments to the long-term capital components that result from remaining CWIP 
accruing AFUDC using “Sch. FR D-1 WP 13,” which would be substantially similar to 
ICC Staff Schedule 7.03. 

Staff made the same adjustment in Docket 10-0467.  In that case, Company 
witness Fruehe testified that he did not argue with the adjustment and agreed with the 
methodology.   

ComEd opposes Staff’s CWIP adjustment, arguing that the construction work in 
progress adjustment uses direct assignment in determining capital structure.  Ms. 
Phipps explained that the construction work in progress adjustment does assign capital 
to specific uses, although that is not possible in practice.  Staff argues that its 
adjustment is necessary because the Commission’s allowance for funds used during 
construction formula, which the Company relies on to reduce its balance of short-term 
debt for rate setting purposes, assigns a specific combination of short-term debt and 
long-term capital to construction work in progress despite the fungible nature of capital.  
In other words, the Company accepts the allowance for funds used during construction 
formula-based assignment of capital for the purpose of its adjustment to the balance of 
short-term debt but inconsistently rejects that same basis for adjusting the balances of 
long-term debt and common equity.   

Staff explains that Ms. Phipps illustrated the problem associated with accepting 
CWIP-related adjustments to the short-term debt calculation but rejecting the CWIP-
related adjustments to long-term debt and common equity in Staff Ex. 18.0, Schedule 
18.01.  Specifically, Staff showed that adjusting only short-term debt causes the sum of 
total capital financing CWIP and rate base assets to exceed the total capital on the 
balance sheet.  In contrast, Staff’s adjustments to long-term debt and equity, as 
illustrated in the Second Scenario in Staff Ex. 18.0, Schedule 18.01, avoid double 
counting capital used to calculate rate of return on rate base.  That is, in the First 
Scenario, the sum of total capital financing CWIP and rate base assets exceeded the 
amount of capital on the balance sheet, whereas in the Second Scenario, the sum of 
total capital financing CWIP and rate base assets equaled the amount of capital on the 
balance sheet.   

Staff continues that similarly, if the capital structure reflected a gross short-term 
debt balance instead of a net short-term debt balance (which removes short-term debt 
assigned to calculating the allowance for funds used during construction), then it would 
be unnecessary to adjust long-term capital components.  No double counting of capital 
occurs when the allowance for funds used during construction-related adjustments to 
short-term debt and long-term capital are either both accepted or rejected.  However, 
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accepting only one of those adjustments (e.g., combining a net short-term debt balance 
with unadjusted long-term debt and equity balances) would result in a mismatched 
capital structure measurement that would only benefit the Company.   

Staff mentions that the Company responds that double counting is impossible 
given construction work in progress that accrues an allowance for funds used during 
construction is not in rate base and the debt and equity supporting the construction work 
in progress that accrues an allowance for funds used during construction is only 
included in the capital structure once.  Staff states that this is incorrect.  First, although 
construction work in progress is not in rate base, its balance does include financing 
costs (i.e., the accrual of an allowance for funds used during construction).  When 
construction is completed, construction work in progress is reclassified as plant in 
service, the cost of which is recovered from customers through depreciation.  
Consequently, the revenue requirement includes both the rate of return on rate base 
and the financing costs that accrued during plant construction.   

Second, asserts Staff, the Commission rule for calculating AFUDC has effectively 
resulted in two capital structures:  one for determining the allowance for funds used 
during construction, the other for determining the rate of return on rate base.  If the sum 
of the debt and equity components used to develop these capital structures exceeds the 
balances of debt and equity on the utility’s financial statements (after adjustment for 
disallowances), double counting has occurred.   

Staff states that the Company argues that if the Commission agrees with 
removing remaining construction work in progress from the long-term capital balances, 
then it should remove an amount of long-term debt equal to the “net pension asset” 
because the pension asset funding cost is derived from the cost of debt.  Staff explains, 
however, that removing approximately $542 million of “net pension asset” from the long-
term debt balance would cause the ratio of common equity to increase relative to the 
ratio absent such adjustment.  This shifting of weights between lower cost debt and 
higher cost of equity would cause the cost of capital, and ultimately the revenue 
requirement, to increase.  Specifically, assuming, for the sake of illustration only, that 
the “net pension asset” equals the Company’s position of $542,360,000, the Company’s 
proposed adjustment to the balance of long-term debt would effectively result in a “net 
pension asset” revenue requirement that is approximately $20 million higher than the 
amount that would be otherwise specified in Section 16.108.5(c)(4)(D) of the Act.   

c) Commission Analysis and Conclusion 
The Commission accepts Staff’s proposed adjustment to ComEd’s long-term 

debt and equity balances regarding CWIP accruing AFUDC.  Staff made the same 
adjustment in Docket 10-0467 in which Company witness Martin Fruehe agreed with the 
methodology and did not contest the adjustment.  Further, the Commission agrees with 
Staff that no double counting of capital occurs when the allowance for funds used during 
construction-related adjustments to short-term debt and long-term capital are either both 
accepted or rejected.  Accepting only one of those adjustments, however, results in a 
mismatched capital structure measurement that only benefits the Company.  



11-0721 

128 
 

 
3. Equity Adjustment Regarding ComEd of Indiana 

a) ComEd 
ComEd observes that Ms. Phipps proposes to remove approximately $10 million 

of equity equal to ComEd’s investment in Commonwealth Edison of Indiana (“ComEd of 
Indiana”), a wholly owned subsidiary of ComEd, on the basis that this adjustment is in 
accordance with 220 ILCS 5/9-230, in that it eliminates any incremental increase in cost 
of capital resulting from ComEd’s affiliation with non-utility companies.  ComEd argues 
that Ms. Phipps’ position should not be adopted because it grossly misinterprets Section 
9-230 and because Staff has failed to introduce any evidence that ComEd of Indiana 
has any effect on ComEd’s cost of capital.  ComEd asserts that ComEd of Indiana has 
no effect on ComEd’s cost of capital.   

Section 9-230 provides:  
Rate of return; financial involvement with nonutility or unregulated 
companies. In determining a reasonable rate of return upon investment for 
any public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, (ii) increased cost of 
capital, or (iii) after May 31, 2003, revenue or expense attributed to 
telephone directory operations, which is the direct or indirect result of the 
public utility's affiliation with unregulated or nonutility companies.   

(220 ILCS 5/9-230).  First, no parties contend that ComEd of Indiana is an “unregulated 
or non-utility” company – ComEd of Indiana is a regulated utility that provides 
transmission service to ComEd’s service territory in northern Illinois.  ComEd takes the 
position that in an effort to sidestep this insurmountable hurdle, Ms. Phipps attempts to 
read into Section 9-230 a requirement that affiliated companies specifically be “public 
utilities” as defined by the Act.  ComEd observes that this argument is contrary to the 
plain language of Section 9-230, which does not mention “public utilities,” and Section 
105, which specifically defines and limits the use of the term “public utilities.”  220 ILCS 
5/3-105, 5/9-230.  ComEd concludes that this misapplication of Section 9-230 should be 
rejected.   

Second, no party contends that ComEd of Indiana incrementally increases 
ComEd’s risk.  Instead, Ms. Phipps claims that ComEd of Indiana increases ComEd’s 
equity percentage, thereby increasing ComEd’s cost of capital.  ComEd has explained 
however, that ComEd of Indiana does not add to the equity percentage in ComEd’s 
capital structure.  ComEd argues that Staff’s assumption that ComEd’s investment in 
ComEd of Indiana is supported 100% by equity is mistaken and unsupported.  ComEd 
asserts that it is more likely that ComEd’s investment in ComEd of Indiana was financed 
by bonds as opposed to equity.  ComEd contends that ComEd of Indiana is like any 
other capital investment, supported by the percentages of debt and equity reflected in 
ComEd’s actual capital structure.   

Lastly, ComEd asserts that Ms. Phipps’ proposed adjustment is also 
unprecedented.  ComEd submits that ComEd of Indiana has been included in ComEd’s 
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capital structure since ComEd’s inception.  Furthermore, neither ComEd nor Staff is 
aware of any case where Staff recommended or the Commission ordered this 
adjustment.   

b) Staff 
Staff argues that pursuant to Section 9-230 of the Act, Ms. Phipps subtracted the 

balance of common equity invested in ComEd of Indiana from ComEd’s common equity 
balance because ComEd of Indiana is not an Illinois utility as defined in Section 3-105 
of the Act.  Therefore, ComEd of Indiana is both an unregulated and a non-utility affiliate 
of ComEd.  Ms. Phipps explained that the Company’s investment in ComEd of Indiana 
results in a higher equity balance for ComEd since ComEd of Indiana’s capital structure 
is wholly comprised of common equity.   

The Company argues that ComEd of Indiana does not increase ComEd’s cost of 
capital because it does not add to the equity percentage in ComEd’s capital structure.  
In response, Ms. Phipps argues that the Commission is establishing a methodology for 
calculating ComEd’s equity balance in this case and there is no guarantee that 
ComEd’s investment in the Indiana subsidiary will not have a greater effect in future 
formula rate proceedings.  Therefore, Staff states that the Commission should adopt 
Staff’s methodology for adjusting ComEd’s common equity balance in a manner 
consistent with Section 9-230 of the Act.   

c) Commission Analysis and Conclusion 
The Commission rejects Staff’s proposed equity adjustment regarding ComEd of 

Indiana.  Staff has misinterpreted and misapplied Section 9-230.  Section 9-230 
provides:  

Rate of return; financial involvement with nonutility or unregulated 
companies. In determining a reasonable rate of return upon investment for 
any public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, (ii) increased cost of 
capital, or (iii) after May 31, 2003, revenue or expense attributed to 
telephone directory operations, which is the direct or indirect result of the 
public utility's affiliation with unregulated or nonutility companies. 

(220 ILCS 5/9-230).  The evidence in this case shows that ComEd of Indiana is a 
regulated utility that provides transmission service to ComEd’s service territory in 
northern Illinois.  Section 9-230 does not require that the regulated or utility entity be a 
“public utility” as defined by the Public Utilities Act.  In addition, even if ComEd of 
Indiana were not a regulated utility, Staff has failed to show that ComEd of Indiana 
incrementally increases ComEd’s risk.  Further, the Commission finds ComEd’s 
argument regarding the impact on its capital structure convincing, in part, because cash 
is fungible.  The record does not support Staff’s position regarding the impact on 
ComEd’s capital structure.  Based upon its review of the record, the Commission 
concludes that ComEd of Indiana does not result in an incremental increase in ComEd’s 
cost of capital.   
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4. Common Equity Ratio/Cap Limit 

a) ComEd 
ComEd notes that IIEC witness Gorman proposes setting a common equity ratio 

limit of 55% in this proceeding and states that the appropriate common equity ratio cap 
to be included in the formula rate in the future should be addressed in a subsequent 
proceeding.  ComEd argues that since its common equity ratio does not approach 55% 
it is not necessary to address this issue in this proceeding.  Instead, this issue should be 
addressed contemporaneously with the discussions with Staff below.  ComEd states 
that this is particularly important in light of the burden shifting and proof issues that this 
proposal may entail, and the lack of clearly articulated mechanics for Mr. Gorman’s 
proposal.  Moreover, ComEd notes that imposing a fixed cap may prevent ComEd from 
utilizing the most appropriate means of financing should conditions change.  
Additionally, it would also be unlawful to the extent it precludes use of ComEd’s actual 
capital structure – so long as it is prudent and reasonable – as called for by Section 16-
108.5(c)(2).   

ComEd observes that IIEC mentions that the Commission has an obligation 
under Section 16-108.5 to determine the reasonableness and prudence of the utility’s 
actual capital structure but has only 45 days to determine whether it will conduct a 
hearing.  ComEd argues that these rules are not different from the obligations and 
suspension rules governing Article IX rate cases in which a cap or limit on ComEd’s 
common equity ratio was never deemed necessary.  (Compare, e.g. 220 ILCS 5/9-
201(a) with 220 ILCS 5/16-108.5(d)).   

b) IIEC 
IIEC points out that the Commission has the obligation under Section 16-108.5 to 

determine the reasonableness and prudence of the utility’s actual capital structure for 
each applicable rate period.  The Commission has only 45 days to review the annual 
filing made by the Company and to determine whether it will conduct a hearing.  IIEC 
believes the Commission should implement procedures to ensure that, in evaluating the 
Company’s capital structure, the capital structure does not contain an excessive amount 
of common equity.   

IIEC asserts a capital structure should be balanced with appropriate amounts of 
debt and equity to minimize the overall cost of capital.  Therefore, IIEC recommends 
that the Commission order immediately that the formula rate reflect a common equity 
ratio limit of 55% to ensure that ComEd’s overall cost of capital reflects reasonable and 
prudent management of its capital structure.  Such a limit is already included in the 
ComEd formula rate approved by the Federal Energy Regulatory Commission for 
ComEd’s transmission service.   

Specifically, IIEC proposes that Schedule FRD-1 - Cost of Capital Computation, 
Line 7 - Equity as a Percentage of Total Capital - should be limited to not more than 
55%.  To the extent the Line 7 percentage figure is less than 55%, the calculation 
shown on that line would be used to develop the cost of capital for the applicable year.  



11-0721 

131 
 

If the calculation shown on Line 7, Column B shows a common equity ratio greater than 
55%, then the difference should be added to the percentage of long-term debt shown on 
Line 8 under Column C of Schedule FRD-1.   

IIEC states that if the Commission adopts the Staff’s recommendation for an 
immediate determination of a return on common equity ratio equal to 46.12%, IIEC’s 
recommended adjustment would not apply.  If in a subsequent filing under Section 16-
108.5, ComEd’s actual capital structure contains a common equity component of 60%, 
IIEC’s cap would apply and the difference between 55% and 60% would be attributed to 
long-term debt. 

c) Commission Analysis and Conclusion 
The Commission rejects IIEC’s proposal to set a common equity ratio limit of 

55%.  ComEd’s current common equity ratio of 45.54% makes such a cap unnecessary 
in this proceeding.   

5. Subsequent Procedure/Process Re: Capital Structure Issues 
a) ComEd 

ComEd mentions that Staff witness Kight-Garlisch discusses the prudence and 
reasonableness of ComEd’s capital structure in light of Section 16-108.5 and asks the 
Commission to order ComEd to work with Staff to explore more leveraged capital 
structures for future years and provide a report to the Commission with its 2013 formula 
rate filing.  Additionally, CUB witness Hempling raises similar issues as those discussed 
by Ms. Kight-Garlisch, although he admits that he is not a financial expert.  ComEd 
argues that although Mr. Vogt testifies that it is not reasonable to conclude that 
ComEd’s capital structure could result in a rate of return that is unreasonably high given 
the substantial decline in operating risk to which ComEd is exposed under section 16-
108.5 as Ms. Kight-Garlisch proposes, ComEd is committed to work with Staff outside of 
this proceeding on this issue to understand these concerns.  However, ComEd states 
that Ms. Kight-Garlisch rejects ComEd’s offer to work with Staff voluntarily and instead 
reiterates that the Commission should order ComEd to work with Staff and submit a 
report to the Commission with its 2013 formula rate filing.   

For the most part ComEd does not address the merits of these issues in this 
proceeding, as they will be the subject of discussions with Staff at a future date.  
ComEd notes, however, that Staff’s statement regarding rating agencies’ interpretation 
of Section 16-108.5 and Moody’s Investors Service (“Moody’s”) recent upgrade of 
ComEd’s credit rating is misleading.   

ComEd notes that while rating agencies have indicated cautious optimism about 
Section 16-108.5, they have also stated that notwithstanding Section 16-108.5, “we 
continue to view the state’s regulatory framework for electric utilities as being less 
reliable and unpredictable and, as such, continue to score the regulatory framework 
within Illinois as being below investment grade or at Ba.”  (Staff Ex. 12.0, Attachment A 
at 2).  Specifically, on March 5, 2012, Moody’s stated: 

Regulatory environment improved but possibility of unpredictable 
outcomes remain[.] 
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An important factor in the rating methodology for Regulated Electric and 
Gas Utilities is the credit supportiveness of the regulatory framework. 
ComEd’s rating recognizes an improved, but still challenging regulatory 
environment that continues to persist for electric utilities in Illinois leading 
to lingering concerns about the framework’s predictability.  Intervention 
risk from key and influential stakeholders have occurred in past rate case 
decisions and regulatory actions involving ComEd making the framework 
less reliable.  Specifically, actions by consumer groups, the Illinois 
Attorney General, and various legislators have had negative implications 
for regulatory decisions involving ComEd and other IOUs in the state. 
… Key aspects of the FRP calculation include cost recovery of the utility’s 
actual capital structure, excluding goodwill; a legislatively-set formula for 
purposes of calculating the allowed return on equity (ROE) equivalent to a 
580 basis-point premium above the 12-month average 30-year Treasury 
Bond yield; recovery of pension-related costs, as well as recovery of 
certain incentive compensation expenses. … 
Although the passage of EIMA helps to offset lingering concerns about the 
predictability of the regulatory framework, the legislation remains untested.  
Moreover, we understand that the ICC and other stakeholders were 
opposed to the law’s passage since, in their opinion, EIMA limits the 
oversight ability of the commission.  We continue to view the state’s 
regulatory framework for electric utilities as having the potential to be 
unpredictable and unreliable.  Therefore, the regulatory framework (Factor 
1 in the Methodology) for ComEd continues to be scored below 
investment grade or at Ba.  Our future assessment of this Factor will be 
influenced by the manner in which the new regulatory framework is 
implemented and whether it is accepted as a workable regulatory model 
by key constituents. 

(Staff Cross-Ex. 2 at CFRC 0089497, 0089490-91).  ComEd notes that, several portions 
of the formula rate that Moody’s considers “key aspects of the FRP calculations” – such 
as capital structure, pension-related costs, and incentive compensation expenses – are 
under attack in this proceeding and/or will be the subject of future procedures and 
processes. 

Moreover, ComEd contends that because Moody’s previously rated ComEd 
lower than the other rating agencies did – “meaning that Moody’s view[ed] ComEd as a 
riskier investment than S&P and Fitch do, and more risky than most regulated utilities” – 
Moody’s recent upgrade simply brought ComEd to the same level that other rating 
agencies had previously assigned to ComEd, and did not result in an “upgrade” in the 
sense that Staff contemplates.  In addition, Moody’s upgrade was due in large part to 
ComEd’s strong credit metrics, and was not solely related to the EIMA.   

Additionally, ComEd argues, IIEC continues to misinterpret Staff and ComEd’s 
proposals to address these capital structure issues in subsequent informal discussions.  
In its brief, IIEC purports to agree with Staff and ComEd, but then requests a formal 
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proceeding to determine an appropriate common equity ratio cap for ComEd on a 
going-forward basis.  ComEd argues there is no need (or statutory basis) that  justifies 
adding to the already full calendar of proceedings a formal proceeding devoted solely to 
capital structure issues, when the parties can easily explore these issues in an informal 
manner and present them to the Commission in ComEd’s 2013 formula rate filing.   

b) Staff 
Staff witness Kight-Garlisch explaines that the capital structure affects the overall 

cost of capital. Increasing the proportion of common equity in a utility's capital structure 
reduces financial risk, thereby lowering the cost of each source of capital.  However, 
common equity is the most costly source of capital.  Therefore, an excessive proportion 
of common equity unnecessarily raises the overall cost of capital.  Nevertheless, a 
capital structure with an inadequate proportion of common equity also unnecessarily 
raises the cost of capital since reducing the proportion of common equity in a utility's 
capital structure increases financial risk, thereby raising the cost of each source of 
capital.   

In other words, Staff states that above a certain common equity ratio, increasing 
the proportion of common equity increases the overall cost of capital despite reducing 
the individual component costs.  Below a certain common equity ratio, decreasing the 
proportion of common equity has a smaller effect on the overall cost of capital than the 
increase in the costs of debt and common equity.  In contrast, the authorized rate of 
return on common equity under Section 16-108.5 of the Act is only a function of two 
factors:  (1) the average yield on 30-year U.S. Treasury bond yields plus 580 basis 
points; and (2) possible performance penalties.  Staff argues that Section 16-108.5 
severs the link between the rate of return on common equity and capital structure.  
Consequently, the authorized rate of return on common equity would not decrease in 
response to an increase in the common equity ratio.  Staff emphasizes that absent 
rigorous Commission oversight of capital structure, Section 16-108.5 would provide 
ComEd an incentive to increase its common equity ratio.   

Staff notes that since ComEd’s 2010 capital structure evolved prior to the 
reductions in operating risk resulting from the passage of Public Acts 97-0616 and 97-
0646 (“ Illinois’ formula rate law”), Staff witness Kight-Garlisch does not recommend that 
the Commission adopt an alternative capital structure for 2012.  Nonetheless, it is 
possible that a capital structure containing a 46% common equity ratio would not be 
prudent and reasonable on a going-forward basis.  Staff adds that the magnitude of the 
positive effect of Section 16-108.5 of the Act on the Company’s risks is unknown at this 
time.  However, the rating agencies have clearly stated that the Illinois’ formula rate law 
will have a positive effect on companies.  Staff asserts that Moody’s upgraded ComEd’s 
credit ratings one notch primarily due to the passage of Illinois’ formula rate law.  
Consequently, Ms. Kight-Garlisch recommends that the Commission order the 
Company to work with Staff to explore more leveraged capital structures for future years 
and provide a report to the Commission with its 2013 formula rate filing.   
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c) IIEC 
IIEC observes that in the rebuttal stage of this case, ComEd witnesses 

suggested that IIEC’s recommendation on the equity cap “should be deferred and 
addressed in discussions outside of this proceeding, perhaps contemporaneously with 
the discussion with Staff regarding capital structure.”  (Vogt, ComEd Ex. 15.0 at 2, 12).  
IIEC agrees that there should be a separate analysis or study done by the Commission, 
in the context of a formal -- not informal -- proceeding, to determine an appropriate 
common equity ratio cap for ComEd on a going-forward basis.  However, IIEC argues 
that when the Commission conducts its review, it should reflect the reduced operating 
risk realized by ComEd as a result of the existence of the formula rate, as well as all 
other factors relevant to establishing an appropriate level of common equity for its 
capital structure.  The ceiling so determined should apply to the pertinent rate year in 
future formula rate filings.   

In the interim, IIEC believes the Commission should include a common equity 
cap of 55% as proposed by IIEC pending the results of such a proceeding.  IIEC finds 
the imposition of such a cap is (i) consistent with the formula rate approved by FERC for 
ComEd and (ii) a reasonable interim ceiling, pending the completion of the 
Commission’s review and analysis to establish the appropriate cap.  IIEC believes the 
interim cap will help ensure that ratepayers do not pay rates based on an imprudent or 
unreasonable percentage of common equity.   

d) Commission Analysis and Conclusion 
The Commission notes that ComEd, Staff, and IIEC agree to work together to 

explore more leveraged capital structures and/or an equity cap for future years.  In this 
same vein, the Commission adopts Staff’s recommendation and orders the Company to 
work with Staff to explore such capital structures and provide a report to the 
Commission with ComEd’s 2013 formula rate filing.   

C. Cost of Capital Components 
1. Cost of Short-Term Debt 

The Parties do not contest this issue.  The Commission therefore approves 
Staff’s recommended .072% cost of short-term debt, which is based on the weighted 
average cost of short-term debt, as presented in ComEd’s 2010 Form 10-K.   

2. Cost of Credit Facilities 
a) ComEd 

ComEd states that Ms. Phipps relies on Section 9-230 for her proposed 
adjustment to the arrangers’ fees for ComEd’s community and minority owned bank 
credit facilities.  ComEd argues that this proposed adjustment reduces ComEd’s fees to 
34% of total arrangers’ fees, based on her interpretation that ComEd participates in a 
“jointly arranged” community and minority-owned bank credit facility with non-utility 
affiliates.  ComEd concludes that Ms. Phipps’ interpretation of Section 9-230 is incorrect 
in that Section 9-230 does not apply to regulated or utility affiliates like Exelon 
Generation Company, LLC (“ExGen”) (regulated by FERC) and PECO Energy 
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Company (“PECO”) (a regulated utility), and thus this recommended adjustment should 
be rejected.  

ComEd argues that even putting aside whether Section 9-230 is properly applied 
here, Ms. Phipps’ adjustment is inappropriate. ComEd takes the position that it has 
provided clear and uncontroverted evidence that the costs for these facilities were 
separately incurred, clearly identified, and directly assigned to the responsible 
companies.  ComEd concludes that whether or not the credit facilities were jointly 
negotiated is therefore irrelevant, and in the absence of a finding that these fees were 
unreasonable or imprudent, and they are not claimed to be, they should be fully 
recoverable on a jurisdictional basis in ComEd’s rates.  ComEd argues that Ms. Phipps’ 
attempt to substitute a percentage based allocation when direct assignment is available 
is contrary to well-settled ratemaking principles and should be rejected. 

ComEd notes that Staff’s argument that ComEd had an obligation to explain why 
ComEd and PECO’s fees were “disproportionately higher” than ExGen fees is without 
legal or evidentiary support and improper.  ComEd takes the position that Staff assumes 
that ComEd and PECO’s fees were disproportionally higher.  ComEd states that the 
difference in fees is very minor and no evidence suggests that the fees were not related 
to the services offered.  Moreover, ComEd does not have a burden to disprove all of 
Staff’s assumptions, particularly when no allegation is made that the costs at issue are 
unreasonable or imprudent.  ComEd asserts that a utility bears the burden of proof that 
its proposed rates are just and reasonable, but once it makes out a prima facie case, 
the burden of going forward with the evidence shifts to the other parties that challenge 
its costs.  (Illinois Bell Tel. Co. v. Ill. Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 
N.E.2d 1117, 1123-1124 (3d Dist. 2002); City of Chicago v. People of Cook County, 133 
Ill. App. 3d 435, 442-443, 478 N.E.2d 1369, 1375 (1st Dist. 1985)).  The utility does not 
have the burden of disproving in advance all other issues conceivably relevant to the 
reasonableness of its rates.  (City of Chicago, 133 Ill. App. 3d at 442, 478 N.E.2d at 
1375). 

In addition, ComEd states that Staff cites to two dockets where it states that the 
Commission accepted a very similar adjustment to Ameren Illinois Company’s credit 
facility costs based on 9-230 of the Act.  Although ComEd is not familiar with the details 
of those credit facilities, and those facts are not in the record in this proceeding, it 
appears that those facilities are distinguishable in that they could be accessed by 
multiple affiliated companies and because information was presented by Ameren in an 
aggregate manner that Staff then potentially “misinterpreted.”  In contrast, ComEd 
maintains that only it can draw on its facility, and it gets no benefit from the PECO and 
Exelon Generation facilities.   

b) Staff 
Staff maintains that in accordance with Section 9-230 of the Act, Ms. Phipps 

adjusted the arrangers’ fees for the community and minority owned bank credit facilities 
to 34%, which equals ComEd’s pro rata share of costs associated with credit facilities 
for ComEd and its non-utility affiliates.  Specifically, ComEd’s $32.15 million one-year 
credit facility comprises 34% of aggregate community and minority-owned bank credit 
facilities between ComEd and its non-utility affiliates, which total $94.3 million.   
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The Company opposes this adjustment and argues: 
Ms. Phipps incorrectly presumes that ComEd is a participant in an Exelon-
wide community and minority-owned bank credit facility.  ComEd, PECO 
and Exelon Generation each have separate community and minority-
owned bank credit facilities.  While there is some overlap in the arranging 
and administering banks, only ComEd can draw on its facility, and ComEd 
gets no benefit from the PECO and Exelon Generation facilities.   

(ComEd Ex. 15.0 at 10). 
Staff maintains that Ms. Phipps explained that in October 2010, Exelon 

Corporation (“Exelon”) established three community and minority-owned bank credit 
facilities – the $32.15 million ComEd facility, the $32.15 million PECO facility and the 
$30 million ExGen facility.  Ms. Phipps takes issue with the arrangement fees for JP 
Morgan and Seaway Bank and Trust that were assigned to ComEd.  Ms. Phipps 
reduced those arrangement fees that were assigned to ComEd to 34% of total 
arrangement fees, based on the proportion of ComEd’s $32.15 million credit facility 
relative to the three facilities combined (totaling $94.3 million).  Those adjustments are 
based on Section 9-230 of the Act, which prohibits including in a utility’s allowed rate of 
return any increased cost of capital which is the direct or indirect result of the public 
utility’s affiliation with unregulated or non-utility companies. 

Staff asserts that there is no evidence that ComEd separately negotiated 
arranger fees from JPMorgan or Seaway for the ComEd facility.  First, the three credit 
facilities were entered into during October 2010 and the arrangers’ fee letters reference 
the other two facilities.  Second, the JPMorgan fee summary refers to “Total per fee 
segment” and sums the total fees due by ComEd, PECO and ExGen.  Finally, both 
JPMorgan and Seaway charged the same upfront, arrangement and agency fees for 
ComEd’s $32.15 million facility as PECO’s $32.15 million facility, and the fees 
associated with ExGen’s $30 million facility are proportionately smaller, which is 
consistent with allocating those fees rather than separately negotiating fees for the 
ComEd facility.  Staff argues that ComEd has failed to explain why it and its regulated 
affiliate PECO were charged disproportionately higher upfront fees than their 
unregulated affiliate, ExGen. 

The Company argues that “[i]n the absence of a finding that the fees were 
unreasonable or imprudent...they should be fully recoverable on a jurisdictional basis in 
ComEd’s rates.”  (ComEd Ex. 15.0, lines 206-208)  The Company asserts that the 
Commission determined that the fees associated with the community and minority-
owned bank credit facility were prudent and reasonable in three proceedings:  Dockets 
10-0467, 10-0539 and 11-0618.  However, Staff’s adjustment is not based on whether 
the fees associated with ComEd’s small bank credit facility are unreasonable or 
imprudent.  Rather, this adjustment is necessary because the allocation of the bank 
fees incurred under the Exelon small bank credit facilities is inconsistent with Section 9-
230 of the Act.   

Staff continues that contrary to the Company’s claim, the Commission did not 
“review and approve” the costs of ComEd’s 2010 community and minority-owned bank 
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facilities in Docket 10-0467.  Ms. Phipps testifies that there is no mention of the small 
bank credit facility in either Schedule D-2 or the Company testimony in Docket 10-0467.  
The only bank facility costs included in the credit facility costs in Docket 10-0467 were 
associated with the Company’s $1 billion credit facility.  With regard to Docket 10-0539, 
Staff witness Sheena Kight-Garlisch testifies that she did not evaluate whether the fees 
assigned to ComEd were consistent with Section 9-230 of the Act when she reviewed 
the Company’s petition.  Lastly, Docket 11-0618 does not concern the community and 
minority-owned bank credit facility whose fees ComEd is seeking to recover in this 
proceeding but the successor credit facility.  Therefore, Staff concludes that the 
Commission could not have found the assignment of those costs consistent with 
Section 9-230 of the Act.   

Staff notes that in Dockets 09-0306 through 09-0311 and Docket 11-0279, the 
Commission accepted a very similar adjustment to Ameren Illinois Company’s credit 
facility costs on the basis of Section 9-230 of the Act.  (Order, Dockets 09-0306 et al., 
April 29, 2010, at 157-158; Order, Docket 11-0282, January 10, 2012, at 63) 

Staff adds that Ms. Phipps made two other adjustments to the bank facility fees.  
She removed fees associated with borrowings outside of calendar year 2010 and 
ComEd’s collateral postings to JPMorgan, which the Company recovers through Rider 
PE.  Notably, the Company’s calculation of annual amortization of upfront fees for the 
credit facilities includes costs associated with prior credit facilities that ComEd replaced 
in 2010 with its current credit facilities.  Ms. Phipps did not investigate whether those 
costs are prudent for the formula ratemaking proceeding because any adjustment to 
remove those costs would have a negligible effect on ComEd’s cost of capital.  As such, 
Staff reasons that Ms. Phipps’ acceptance of the inclusion of costs associated with the 
prior credit facilities should not be construed that she concluded that those costs were 
prudently incurred.   

c) Commission Analysis and Conclusion 
The Commission accepts Staff’s proposed adjustment to the arrangers’ fees for 

ComEd’s community and minority owned bank credit facilities.  Section 9-230 of the Act 
provides that: 

In determining a reasonable rate of return upon investment for any public 
utility in any proceeding to establish rates or charges, the Commission 
shall not include any (i) incremental risk, (ii) increased cost of capital, or 
(iii) after May 31, 2003, revenue or expense attributed to telephone 
directory operations, which is the direct or indirect result of the public 
utility's affiliation with unregulated or nonutility companies.   

(220 ILCS 5/9-230).   
Staff’s adjustment is necessary because the allocation of the bank fees incurred under 
the Exelon small bank credit facilities is inconsistent with Section 9-230.  The record 
evidence does not support that ComEd separately negotiated arranger fees from 
JPMorgan or Seaway for the ComEd facility. 
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3. Cost of Long-Term Debt 

a) ComEd 
ComEd takes the position that it presented the correct year-end calculation of its 

cost of long-term debt.  Staff witness Phipps proposes a cost of long-term debt based 
on the number of days outstanding for each debt issuance, or an average daily balance.  
ComEd argues that this position is inconsistent with Section 16-108.5 for the same 
reasons discussed above regarding use of an average capital structure.   

b) Staff 
Staff notes that it and the Company do not agree on the cost of long-term debt.  

As explained previously in Section VI.B.1 and VI.B.2, Staff recommends an average 
embedded cost of long-term debt and an adjustment to remove remaining construction 
work in progress from the long-term debt balance, both of which the Company opposes.  
Staff recommends the Commission adopt Staff’s position on the basis it is consistent 
with the Commission’s own rules and past practices.   

c) Commission Analysis and Conclusion 
The Commission accepts Staff’s proposed adjustment to ComEd’s cost of long-

term debt for the same reasons it accepts Staff’s proposal to use an average capital 
structure.   

4. Cost of Common Equity 
Staff and the Company agree that the cost of equity, which methodology is established 
by statute, equals 10.05%.  No party contests this issue.  

Section 16-108.5 provides: 
The performance-based formula rate approved by the Commission shall 
do the following: … (3) Include a cost of equity, which shall be calculated 
as the sum of the following: 
(A) the average for the applicable calendar year of the monthly average 
yields of 30-year U.S. Treasury bonds published by the Board of 
Governors of the Federal Reserve System in its weekly H.15 Statistical 
Release or successor publication; and 
(B) 580 basis points. 
At such time as the Board of Governors of the Federal Reserve System 
ceases to include the monthly average yields of 30-year U.S. Treasury 
bonds in its weekly H.15 Statistical Release or successor publication, the 
monthly average yields of the U.S. Treasury bonds then having the 
longest duration published by the Board of Governors in its weekly H.15 
Statistical Release or successor publication shall instead be used for 
purposes of this paragraph (3). 

(220 ILCS 5/16-108.5(c)(3)).   
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The cost of common equity is calculated by taking the sum of (1) the average for 
the applicable calendar year (2010) of the monthly average yields of 30-year U.S. 
Treasury bonds published by the Board of Governors of the Federal Reserve System in 
its Statistical Release of Selected Interest Rates – H.15; and (2) 580 basis points.  
ComEd asserts that because the average treasury yield was 4.25%, the total allowed 
return on equity is 10.05%.  Staff witness Phipps agrees.  The Commission also finds 
that ComEd’s cost of common equity is 10.05%.   
VII. COST OF SERVICE AND RATE DESIGN 

A. Studies Submitted Pursuant to 2010 Rate Case Order 
1. Staff 

Staff states that ComEd’s filing responds to the directives from the Commission’s 
Docket 10-0467 Order by providing illustrative ECOSS (cost of service studies) 
incorporating those directives in its filing.  However, Staff states, ComEd did not 
incorporate the directives from the 10-0467 Order into its proposed ECOSS for this 
case, contending it is barred from doing so by the formula rate law.  Staff further 
contends that it is not arguing that those directives should be incorporated into the rate 
design for this case. (Staff Ex. 9.0 at 5). 

Instead, Staff believes that the Commission should discuss those directives in its 
Order in this docket to give the parties direction on how to proceed on the issue. In that 
discussion, Staff recommends that the Commission state when ComEd should be 
expected to address those directives from the 10-0467 Order.  In so arguing, Staff 
understands that Section 16-108.5 of the Act requires ComEd to file a revenue-neutral 
cost of service and rate design case within a year after the first set of formula rates go 
into effect.  That proceeding, which focuses on cost of service and rate design, would 
provide a logical venue for addressing the Commission’s directives from its 10-0467 
Order. Staff avers that therefore, in its Final Order, the Commission should direct 
ComEd to incorporate those directives in its cost of service study filed for the revenue-
neutral cost of service and rate design proceeding to follow this docket, pursuant to 
Section 16-108.5(e) of the Act. Staff opines that doing so will present a clear signal to 
the Company and parties as to when and how the Commission expects these directives 
to be addressed. If, for some reason, the Commission prefers to wait until the next 
traditional delivery services rate case after 2021 to address these directives, it should 
state that as well to clearly communicate to the parties its intentions on this issue.  

Staff establishes the need for such a directive by stating that ComEd has refused 
to indicate when its management believes these directives need to be addressed, 
stating in response to Staff’s discovery: 

These studies and data may affect rate designs in subsequent 
proceedings not subject to this bar. ComEd cannot speculate as to exactly 
when such a proceeding will take place, but it must be a different 
proceeding from the current proceeding.   

(Staff Ex. 9.0 at 7).  Staff maintains that, based on this statement, it is not clear when 
the Company plans to address these directives and that may not be for another decade 
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or longer depending on when ComEd files its next traditional rate case.  This, Staff 
avers, could be problematic, if the Commission wishes to address its 10-0467 Order 
directives at an earlier juncture.   

Staff states that the Commission directives on cost of service issues not only 
required ComEd to present information, they also mandated specific changes to the 
cost of service study ComEd presents in its next rate case filing.  For example, Staff 
continues, the Commission stated in its 10-0467 Order about the use of direct 
observation: 

ComEd shall work with Staff on this issue to develop a scientifically-
significant representative of its direct observations on this issue. It shall 
also have this representation in its cost of service study/studies in its next 
rate case. This analysis shall be part of any initial rate case filing that 
ComEd makes.  

(Docket 10-0467, Final Order of May 24, 2011, at 180-181). 
Staff opines that this is a clear statement by the Commission requiring ComEd to 

revise its cost of service study to more “appropriately” incorporate the results of direct 
observations.  Staff points out that the Commission further required ComEd to improve 
the sampling methods that it used to distinguish primary and secondary costs and to 
factor “its analysis of . . . other utilities into its analysis of its primary and secondary 
costs.” (See, id. at 185).  Staff states that these directives clearly demand changes in 
ComEd’s cost of service approach; they should not be considered optional.   

Staff concludes that the Commission’s directives seek more than information or 
illustration.  They require revisions to the cost of service studies sponsored by ComEd. 
The next meaningful opportunity to review and analyze those studies is in the upcoming 
revenue-neutral cost of service and rate design cases required by Sec. 16-108.5(e) of 
the Act.  Staff concludes that the Commission should state in its Final Order for this 
case whether ComEd should be ordered to provide the requisite studies and analyses in 
its initial filing for that proceeding. By doing so, the Commission will ensure that these 
issues are addressed in a timely manner.  (Staff Initial Brief at 88-91). 

2. ComEd 
According to ComEd, in direct testimony, ComEd proposed cost allocations and 

a rate design consistent with those approved by the Commission in its Order in ComEd 
2010 (Docket 10-0467).  For informational purposes, ComEd also presented the various 
studies and additional data (including illustrative Embedded Cost of Service Studies 
(“ECOSS”) pursuant to Commission directives in the ComEd 2010 Order.  However, 
ComEd continues, these studies are related to rate design, and they are not at issue in 
this proceeding, citing 220 ILCS 5/16-108.5(c), which provides that: “Until such time as 
the Commission approves a different rate design and cost allocation pursuant to 
subsection (e) of this Section, rate design and cost allocation across customer classes 
shall be consistent with the Commission’s most recent order regarding the participating 
utility’s request for a general increase in its delivery services rates.” 
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ComEd and Staff agree that the instant docket is not the proceeding for the 
studies required pursuant to the ComEd 2010 Order to be litigated, as rate design and 
inter-class allocation must be consistent with the rate design and cost allocation 
approved in that Order under the statutory language quoted above.  ComEd argues that 
the upcoming revenue-neutral cost of service and rate design proceeding is the 
appropriate docket to make arguments concerning rate design and cost allocation.  
ComEd states that it has complied with the ComEd 2010 Order by submitting the 
studies and data required and working with Staff and/or other stakeholders as required.  
ComEd states that it simply was not required to adopt any one position.   

However, ComEd contends that it should and will take action as the Commission 
intended – ComEd will file these data and studies in that upcoming proceeding and 
allow Staff and the other parties to evaluate and, if they choose, propose action based 
on that information.  (ComEd Initial Brief at 105-06).   

3. CTA/Metra 
CTA/Metra maintain that the Act’s formula rate provisions in this docket specify 

that in the first filing at the Commission, the rate design for the utility “shall be consistent 
with the Commission’s most recent order . . . for a general rate increase,” citing 220 
ILCS 5/16.108.5(c).  They conclude that thus, the legislature appears to have intended 
that no changes be made in cost allocation and rate design in the initial formula rate 
filing.  Rather, CTA/Metra continue, it provided three ways in which rate design can be 
addressed by the Commission: 

1. ComEd files a docket at any time proposing revenue-neutral 
changes to its cost allocation and rate design. 

2. ComEd files a new proceeding “within one year after the effective 
date of the performance-based formula rate tariff that proposes 
changes to the tariff to incorporate the findings of any final rate 
design orders of the Commission applicable to the participating 
utility.” 

3. ComEd files a revenue-neutral tariff changes that either makes 
changes to the rate design or proposes to leave the rate design 
intact.   

In this docket, CTA/Metra contend, ComEd made no proposed tariff changes to 
incorporate the findings of any final rate design orders by the Commission in Docket 10-
0467.  ComEd’s witness Hemphill testified that ComEd has not determined if it would 
file a rate design case before it is mandated to do so three or four years after the final 
order is entered in this docket.  (Tr. at 172).  CTA/Metra conclude that the Docket 10-
0467-mandated changes to cost allocation and rate design that would lower the 
Railroad Class’s rates could be delayed to as late as 2016.   

According to CTA/Metra, the Commission can avoid this undesirable result in two 
ways.  First, because the Public Utilities Act requires ComEd to file a revenue-neutral 
rate design and cost allocation docket within one year after there are “findings of any 
final rate design orders of the Commission applicable to [ComEd],” 220 ILCS 
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5/16.108.5(e), the Commission can restate its findings from Docket 10-0467 in this 
docket, thereby triggering the one-year filing deadline for ComEd.  Second, CTA/Metra 
continues, this same section of the new statute allows the Commission at any time to 
investigate “revenue-neutral tariff changes related to rate design.”  They conclude that 
as a result, the Commission can open a new docket to investigate revenue-neutral tariff 
changes related to ComEd’s rate design that has been placed into effect.  CTA/Metra 
aver that the Commission should include as part of its Final Order in this docket a 
restatement of the findings in Docket 10-0467, thereby requiring ComEd to initiate a 
revenue-neutral rate design docket within 12 months, or the Commission should open 
an investigation into ComEd’s rate design as provided under the Act.  (CTA/Metra Initial 
Brief at 2-5).   

CTA/Metra argue that the statute provides that the rates used to collect the 
revenue requirements from this formula case shall use “rate design and cost allocation 
across consumer classes . . . consistent with the Commission’s most recent order 
regarding the participating utility’s request for a general increase in its delivery services 
rate,” citing 220 ILCS 5/16.108.5(c).  They state that this statute also provides that a 
new rate design case must be filed within one year after the Commission issues 
“findings of any final rate design orders of the Commission applicable” to ComEd, citing 
220 ILCS 5/16.108.5(e).  The statute also requires ComEd to file a revenue-neutral rate 
design “during each subsequent 3-year period” after the initial formula case or a 
subsequent rate design case.  (220 ILCS 5/16.108.5(e)).  ComEd did not request any 
rate design changes in this docket.  They conclude that, unless the Commission 
includes in its order findings regarding rate design, ComEd would not be required to file 
a rate design case for three years after the revenue requirements in this case are 
approved, that is, 2015, which means the rate design changes would not occur until 
2016.  (CTA/Metra Reply Brief at 2-4). 

4. Commission Analysis and Conclusions 
The Commission agrees with Staff and CTA/Metra that it should be made clear, 

here, that ComEd should fully comply with all of the rate design and other imperatives 
set forth in the Final Order in Docket 10-0467.  Many of the requirements in that Order 
were made rather forcefully, as often, not only was the evidence presented regarding 
ECOSS and related issues lacking in that docket, it was not in compliance with previous 
Commission rate case or rate design Orders concerning ComEd.  So that it is clear, 
ComEd shall fully comply with the Final Order in Docket 10-0467 in its next rate design 
case.    

However, this Commission disagrees with CTA/Metra’s argument that there is a 
need to force ComEd to commence a rate design case.  The statute provides that:  

e) Nothing in subsections (c) or (d) of this Section shall prohibit the 
Commission from investigating, or a participating utility from filing, 
revenue-neutral tariff changes related to rate design of a performance-
based formula rate that has been placed into effect for the utility. Following 
approval of a participating utility's performance-based formula rate tariff 
pursuant to subsection (c) of this Section, the utility shall make a filing with 
the Commission within one year after the effective date of the 
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performance-based formula rate tariff that proposes changes to the tariff 
to incorporate the findings of any final rate design orders of the 
Commission applicable to the participating utility and entered subsequent 
to the Commission's approval of the tariff. The Commission shall, after 
notice and hearing, enter its order approving, or approving with 
modification, the proposed changes to the performance-based formula 
rate tariff within 240 days after the utility's filing. Following such approval, 
the utility shall make a filing with the Commission during each subsequent 
3-year period that either proposes revenue-neutral tariff changes or re-
files the existing tariffs without change, which shall present the 
Commission with an opportunity to suspend the tariffs and consider 
revenue-neutral tariff changes related to rate design. 

(220 ILCS 5/16-108.5(e)).  Therefore, a rate design case is required by law to 
commence within one year from the date of issuance of a final order in this docket.  
There is no need to order ComEd to commence a rate design docket.  We therefore 
decline to do so.   

B. Rate Design, Including the Upcoming Docket 
In Docket 10-0467, ComEd’s last rate case, the Commission approved a 

movement toward greater recovery of fixed costs through fixed charges.  Specifically, 
the Commission approved an SFV (Straight Fixed Variable) rate of recovery of 
residential and watt-hour delivery classes at 50%, which was an increase over ComEd’s 
previous rate of recovery of its fixed costs.  ComEd then filed a compliance tariff, which 
was unchallenged on this point by Staff.  Staff also filed no Petition for Rehearing or 
Motion for Reconsideration or Clarification on this issue.  (Docket 10-0467, Final Order 
of May 24, 2011, at 231-32).   

1. Staff 
Now, several months after the filing of the compliance tariff and also several 

months after the time when Staff could have filed a Motion for Reconsideration, or a 
Motion for Clarification, or a Petition for Rehearing, Staff contends that ComEd’s 
compliance tariff incorrectly interpreted the Commission’s findings regarding the SFV 
rate of recovery for ComEd.  (See, e.g., Staff Ex. 9.0 at 28). In support, Staff cites 
Section 16-108.5(c) of the Public Utilities Act which requires that “rate design and cost 
allocation across customer classes shall be consistent with the Commission's most 
recent order regarding the participating utility's request for a general increase in its 
delivery services rates.” (220 ILCS 5/16-108.5(c)). 

The problem, Staff continues, is that ComEd’s proposed fixed and delivery 
charges for the Residential and Watt Hour classes are not consistent with the most 
recent Order in Docket 10-0467 and, therefore, they conflict with Section 16-108.5 of 
Act, which requires that the rates here must conform to the Commission’s most recent 
rate case order (which for ComEd is Docket 10-0467). (Staff Initial Brief at 91-92).  Staff 
points out that in the Final Order in Docket 10-0467, the Commission stated that 
volumetric charges for Residential and Watt Hour customers should be set accordingly: 
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In an effort to gradually move towards more realistic cost causation and to 
avoid rate shock, the Commission concludes that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery service 
costs. 

(Docket 10-0467, Final Order of May 24, 2011 at 232).  Staff concludes that because 
rates for these customers consist of volumetric and fixed customer and meter charges, 
setting volumetric charges to recover 50% of fixed delivery costs means that fixed 
customer and meter charges should recover the remaining 50% of fixed delivery costs.  
(Staff Initial Brief at 92). 

However, according to Staff, ComEd calculates customer and meter charges in a 
different manner, proposing fixed charges that collectively recover 50% of total 
revenues for Residential and Watt Hour customers.  This presents a problem because 
not all costs on the system are fixed costs. Staff further states that ComEd identifies two 
cost components that it considers to be variable costs: the Illinois Electricity Distribution 
Tax (“IEDT”) and the IEDT component of Uncollectible Accounts.  Since ComEd’s 
proposed fixed charges recover 50% of all costs, including variable costs related to the 
IEDT, Staff concludes that they are set in a manner that is too high.  (Staff Initial Brief at 
92).   

Staff takes issue with ComEd witness Hemphill’s contention that setting 
volumetric charges to recover 50% of fixed delivery service costs would create a 
problem because that would require increasing volumetric charges for both the Watt 
Hour and Residential Multi-Family Without Electric Space Heat delivery classes.  
(ComEd Ex. 11.0 at 29-30).  In Staff’s opinion, this concern should be dismissed 
because whether volumetric charges would have to be increased or decreased is 
irrelevant to this discussion. What is relevant, Staff continues, is that the Commission 
clearly stated that variable charges for Residential and Watt Hour customers should be 
calculated according to their share of fixed costs and rates should be designed 
accordingly. (Staff Initial Brief at 96).   

2. ComEd 
ComEd avers that its compliance rates (in compliance with the final order in 

Docket 10-0467 were fully and timely filed following that Order.  ComEd points out that, 
pursuant to Commission rules, Staff reviewed and investigated the rates and informed 
ComEd that the rates were compliant with that Order.  No objection was made and no 
notice of any objection was given to the Commission or to ComEd.  Thus, the rates 
were deemed approved and became effective in accordance with Article 9 of the Public 
Utilities Act.  (220 ILCS 5/9-201(b)).  ComEd additionally posits that the record in 
Docket 10-0467 demonstrates that ComEd’s rate design presented in Rate DSPP is 
consistent with that Order.  In fact, ComEd continues, Rate DSPP employs the exact 
same rate design that was submitted in response to the ALJs’ request for charges that 
would comply with the proposed order in ComEd’s 2010 rate case (ComEd Initial Brief 
at 106-107).   

ComEd maintains that Staff has misconstrued the Final Order in Docket 10-0467.  
It points out that the argument that only 50% of fixed costs are to be recovered through 
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fixed charges is based on a single sentence in that Order, which is not placed in 
context.  It also, according to ComEd, is read inconsistently with the Order’s approval of 
a design that moves away from recovery of fixed costs through volumetric charges. 
Finally, ComEd asserts that Staff ascribes an incorrect meaning to that sentence.  
ComEd points out that this quote says nothing at all about what percentage of variable 
or total costs can be recovered through those charges, citing the Final Order in Docket 
10-0467 at 232.  (Id. at 107). 

According to ComEd, to compound the misreading of the ComEd 2010 Order, 
Staff witness Lazare stated that if his reading were accepted, the fact that volumetric 
charges would increase is irrelevant.  However, ComEd continues, the whole point of 
moving toward an SFV rate design is to reduce the reliance on volumetric charges in 
recovering the costs of electric distribution, which are overwhelmingly fixed.  (Id. at 107-
08)). 

3. AG/AARP 
 AG/AARP agree with Staff’s arguments.  (AG/AARP Initial Brief at 60-64).   

4. Commission Analysis and Conclusions 
 There are two key rate design questions before the Commission: 1) What did the 
Commission order in Docket 10-0467 with respect to how fixed costs are to be 
recovered from volumetric charges and from fixed charges?; and 2) Is the Company’s 
proposal in this proceeding consistent with that Commission Order? These questions 
are paramount because the Act requires that the Company’s rate design and cost 
allocation across customer classes be consistent with the Commission’s most recent 
order which is Docket 10-0467.  

The Commission determined In Docket 10-0467: 
In an effort to gradually move towards more realistic cost causation and to 
avoid rate shock, the Commission concludes that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery service 
costs.  (10-0467 at 232, emphasis added). 

It is clear from that directive that 50% of fixed delivery service costs should be 
recovered through fixed charges and the remaining 50% of fixed delivery service costs 
should be recovered from volumetric charges.  
 To the second question, the Company ignored the Commission’s order in Docket 
10-0467 by setting its volumetric charges to recover 50% of total costs and setting its 
fixed charges to recover the remaining 50% of total costs.  As noted above, the 
calculation of such charges should instead have been based upon the recovery of 50% 
of fixed delivery service costs.  The Company argues that because the compliance tariff 
it filed pursuant to the Commission’s 10-0467 Order erroneously set its volumetric and 
fixed charges based on the recovery of 50% of total costs as opposed to 50% of fixed 
delivery service costs, and because Staff did not identify that error during its compliance 
review, that the Commission is now bound to that error. The Commission categorically 
rejects this notion.  
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The Commission also determined in Docket 10-0467: 
In light of the Commission’s prior treatment of the Illinois Electricity 
Distribution Tax in the Ameren Order, the Commission adopts ComEd’s 
proposal to modify its rate design to provide a separate volumetric 
charge for the recovery of the Illinois Electricity Distribution Tax and 
uncollectible costs associated with the application of the tax for all of the 
reasons stated herein.  (Docket 10-0467 at 285, emphasis added). 

In other words, the Commission recognized that IEDT is a variable cost and recovery is 
appropriate through a separate volumetric charge as directed in the Commission’s 
Order, and would be incorrect to recover this variable cost through a fixed charge, yet 
that is how the Company is proposing to recover this cost as a result of its erroneous 
approach in setting volumetric and fixed charges to recover 50% of total costs instead of 
50% of fixed costs.  

The Commission’s 10-0467 Order is relevant to the determination of rate design 
in this case because it is the Commission’s most recent general rate increase order for 
ComEd. The Act indicates that for performance-based formula rates the rate design of 
the first formula rate filing at the Commission “shall be consistent with the Commission’s 
most recent order . . . for a general rate increase.” 220 ILCS 5/16.108.5(c).  

The Commission provided clear direction to ComEd in Docket 10-0467.  ComEd 
did not set their tariffs according to the conclusion in that Commission Order.  
Therefore, the Commission rejects the Company’s argument and adopts Staff’s rate 
design proposal for the Residential and Watt hour classes consistent with the 
Commission Order in Docket 10-0467.  ComEd is directed to recover 50% of fixed costs 
through fixed charges, and the remaining 50% of fixed costs through volumetric charges 
for these classes.   

C. Embedded Cost of Service Study, Including Distribution Losses 
1. The Commercial Group and CTA/Metra Issue –Moving Toward 

Actual Cost of Service9

a) The Commercial Group  
  

The Commercial Group cites the new statute, which provides: 
Until…the Commission approves a different rate design and cost 
allocation pursuant to subsection (e) of this Section, rate design and cost 
allocation across customer classes shall be consistent with the 
Commission's most recent order regarding the participating utility's 
request for a general increase in its delivery services rates. 

(220 ILCS 5/16.108.5(c)).  The Commercial Group argues that there appears to be two 
possible interpretations of this portion of the statute.  First, the Commission could adopt 
in this docket the same rate design and class cost allocations as were adopted in the 
2010 Rate Order (Docket 10-0467).  Under this interpretation, directives in the 2010 

                                            
9  Apparently, ComEd took no position on this issue. 
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Rate Order for changes in class cost allocations and rate design in the “next rate case” 
would occur in the rate redesign portion of the performance rate formula proceedings.  
Alternatively, the Commercial Group continues, the Commission could implement in this 
docket (as the “next rate case”) those directives for class cost allocations and rate 
design from the 2010 Rate Order, including taking the next step toward eliminating 
interclass subsidies that the Commission started to take in Docket 07-0566 and 
continued in the 2010 Rate Order.  The Commercial Group asserts that many of the 
parties appear to recommend the first interpretation and even though that interpretation 
might disfavor the Commercial Group, it acknowledges that it is the interpretation that 
most consistent with the language and premise of the statute.   

The Commercial Group leaves it to the ALJs and Commission to decide which 
interpretation is most consistent with the language and intent of the formula rate statute.  
However, it continues, if the Commission adopts the alternative interpretation, the 
Commission should take the next step toward eliminating interclass subsidies.  For 
example, on pages 260-263 of the 2010 Rate Order, the Commission recognized and 
adopted ComEd’s approach of taking the second of four steps toward cost for each non-
residential class, namely that such classes (except the Railroad Class) would be moved 
33 percent of the way to cost in that proceeding. Thus, if this formula rate proceeding is 
considered “the next rate case” then the third step should be taken, which would move 
rates for the subsidized classes 50 percent of the way to cost, with the rates for the 
Railroad Class presumably moving an additional 10 percent to cost. (Commercial Group 
Initial Brief at 2-3).   

b) CTA/Metra 
CTA/Metra state that this docket is not the proceeding in which to consider rate 

design and cost allocation.  Instead, CTA/Metra ask the Commission to restate its 
findings from Docket 10-0467 so that the one-year filing requirement for a rate design 
docket is triggered.  (CTA/Metra Reply Brief at 6).  

c) Commission Analysis and Conclusions 
The language cited above by the Commercial Group makes it clear that this 

docket is not about rate design.  While arguably, one could interpret that statute to 
mean that the rate design here should be what was required of ComEd in its last rate 
case, (Docket 10-0467) to entertain one rate design issue here when the many other 
parties have foregone their rate design issues would not be fair. Therefore, the 
Commission declines to further move toward cost-based rates in this docket. As was 
noted previously, Section 16-108.5 provides for a rate design case to commence within 
one year after the final order in this docket issues.  (220 ILCS 5.16-108.5(e)).   
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VIII. ADDITIONAL FORMULA / TARIFF ISSUES 

A. Tariff Issues 
1. Separate Statement of Earnings Collar Effect 

a) IIEC 
IIEC reminds this Commission that, pursuant to section 16-108.5(c)(5), ComEd’s 

earnings are permitted to vary from the authorized level defined by the statutory 
computation, as long as the variation does not exceed 50 basis points (0.5%) in either 
direction.  (See, 220 ILCS 5/16-108.5(c)(5)).  However, it continues, under ComEd’s 
proposed tariff treatment of the earnings collar mechanism, the revenues or earnings 
that ComEd gained or lost through operation of the collar are not disclosed.  Even in the 
tariff spreadsheets, IIEC asserts, ComEd makes the calculation required to compute 
any adjustment for earnings outside the collar in a manner that does not reveal the 
dollar impact of the increased earnings opportunity that ComEd enjoys under the 
formula rate.  IIEC further avers that, even when there is a credit or charge for earnings 
outside the collar, the dollar effect of the permitted earnings latitude remains hidden, as 
only the excess (or deficiency) is clearly shown, citing ComEd Ex. 22.1, Sch. FR A-3.  
(IIEC Initial Brief at 38-39).    

IIEC proposes that the Commission should require ComEd to identify the effects 
of the earnings collar separately on Schedule FR A-1.  It maintains that clearly 
identifying the effect of the various earnings collar calculation components in the 
revenue requirement calculation enhances the transparency of the formula rate 
determinations.  It also helps the Commission gauge whether the formula rate is 
consistently yielding rates that produce excessive or deficient earnings, as well as show 
the magnitude of increased (or decreased) revenues and earnings within the collar.  
Additionally, IIEC continues, moving that information directly into Schedule FR A-1 
properly separates it from the reconciliation Schedule FR A-1-REC component of Rate 
DSPP.  (Id. at 39; IIEC Ex. 1.0-C at 15).   

According to IIEC, that clarity of communication is easily accomplished.  The 
reconciliation adjustment (Sch. FR A-1, line 24) can be disaggregated to show the 
earnings amount permitted by the collar, the excess (or deficiency) for which an 
adjustment is required, and the separate effect of inaccuracies in the cost projections 
that supplemented applicable FERC Form 1 “data.”  The corresponding items on the 
reconciliation spreadsheet would then be modified similarly, except that the revenue 
requirements based on new FERC Form 1 data (which are irrelevant to the 
reconciliation) would be excluded.  (IIEC Initial Brief at 40).   

IIEC also contends that ComEd’s proposal obscures whether and how each 
calculation affects rates in a particular rate period.  IIEC proffers a remedy for this 
obscurity, which is a separate calculation of the interest expense on the earnings collar 
component. (Id.).  IIEC recommends that the Commission order ComEd to separately 
state the earnings collar calculation and the results of the collar application.  (Id. at 41). 
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b) ComEd 
ComEd argues that this proposal should be rejected as unnecessary.  According 

to ComEd, the earnings collar is clearly calculated on Sch. FR A-3 and is then input into 
Sch. FR A-1 REC, because the reconciliation in Sch. FR A-1 REC considers the actual 
results for the applicable calendar year.  Also, ComEd continues, the purpose of the 
collar is to determine how those actual results compare to the earnings collar 
thresholds.  It asserts that, to the extent there is a collar adjustment, the results are 
plainly visible on Sch. FR A-1 REC, and they are carried forward to Sch. FR A 1 as part 
of the reconciliation value.  ComEd cites the testimony of the IIEC witness Gorman, 
who, on cross examination, agreed that the earnings collar is separately set forth in 
ComEd’s proposed schedules, citing Tr. at 742–744.  (ComEd Initial Brief at 109-110). 

c) Commission Analysis and Conclusions 
The Commission disagrees with ComEd on this issue.  Merely because a series 

of numbers are in one place in a filing does not make them easy to find, accessible, or 
transparent.  Moreover, if these numbers are already on Sch. (schedule) FR A-3, it 
would be a very simple matter to place them on Sch. Fr A 1.  IIEC’s recommendation is 
reasonable and it is hereby adopted.  

2. Calculation of Increases for Three-Year Report 
Section 16-108.5(g) requires ComEd to report to the Commission by July 31, 

2014, its average annual rate increases for residential customers, on a per kWh basis, 
over the previous three years (June 1, 2011 to May 31, 2014).   (220 ILCS 5/16-
108.5(g)).  An annual rate of increase in excess of 2.5% per year would disqualify 
ComEd from continued use of the formula rate mechanism.  (Id.). 

a) IIEC 
IIEC asserts that the required determination and report of the rate of increase in 

per kWh charges can be directly affected by the starting point for the year-to-year 
comparisons.  IIEC points out that ComEd has not advised the Commission of the 
starting point which it plans to use in computing that performance benchmark.  IIEC 
proposes that the Commission determine and advise all parties of the appropriate 
starting point for that three-year assessment.  Specifically, IIEC continues, the starting 
point should be the rates ordered in the Commission’s last ComEd rate order, adjusted 
for the cost of equity, as determined by the current statutory formula (220 ILCS 5/16-
108.5(c)(3)).  (IIEC Initial Brief at 42).   

According to IIEC, this specification avoids the distortion that would arise from 
use of the initially proposed period formula rates (based on a higher equity premium) as 
the starting point.  IIEC reasons that, if the three-year assessment is “unmoored from” 
the Commission’s pre-formula revenue requirement determinations, the formula rate 
could be evaluated against only its own performance and its relative effectiveness 
would remain unexamined.  (Id.; IIEC Ex. 1.0-C at 12). 

To avoid another potentially significant distortion that could stem from the 
statutory focus on residential rates, IIEC recommends that the Commission exclude the 
effect of revenue requirement shifts to other (non-residential) customer rate classes 
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through unjustified rate design/cost allocation changes.  IIEC reasons that, given 
ComEd’s economic incentive to maintain its formula rate eligibility, the commercial and 
industrial rate classes that contain IIEC members may be at risk of unwarranted cost re-
allocations that serve to restrain increases in residential rates, and avoid formula rate 
disqualification.  IIEC concludes that excluding the effects of such re-allocations from 
the three-year assessment would remove that incentive to force cost re-allocations.  
(IIEC Initial Brief at 42-43).   

b) ComEd 
According to ComEd, IIEC’s argument is premature. ComEd also avers that it is 

not within the scope of this proceeding.  ComEd states that the time to determine how to 
calculate the starting residential rate is more appropriately addressed when the issue 
arises in the docket dealing with that issue.  It concludes that the Commission should 
reject the IIEC proposal regarding the calculation of increases for the three-year report.  
(ComEd Initial Brief at 110-111).   

c) Commission Analysis and Conclusions 
ComEd does not state why this issue is not within the scope of this proceeding.  

Nor is it obviously outside the scope of this proceeding, as, it is one that will set forth the 
guidelines for implementation of Section 16-108.5.  Additionally, as a practical matter, if 
ComEd’s calculations are inaccurate at the end of the three-year period, it could be very 
difficult to “unravel” its errors and the effects of those errors.  IIEC’s  recommendation is 
also not burdensome.  IIEC’s recommendation is reasonable and it is hereby adopted.   

3. Weather Normalization 
The parties have no objections to ComEd’s argument that there should be 

protocols regarding weather normalized billing determinants and allocation of common 
costs to customer classes.  (e.g., Staff Ex.9.0 at 13-14).  ComEd’s contention is 
reasonable and it is hereby adopted.   

4. The IIEC’s Argument that ComEd’s Tariffs are Too Detailed 
a) IIEC 

IIEC cites Section 16-108.5, which requires that a formula rate tariff perform the 
following statutory purposes:  

A participating utility may elect to recover its delivery services costs 
through a performance-based formula rate approved by the Commission, 
which shall specify the cost components that form the basis of the rate 
charged to customers with sufficient specificity to operate in a 
standardized manner and be updated annually with transparent 
information that reflects the utility's actual costs to be recovered during the 
applicable rate year . . . .   

(220 ILCS 5/16-108.5(c)).  IIEC asserts that the tests in that provision are functional.  
IIEC posits that the Commission is the regulatory body charged by the statute with 
implementing the formula rate regime, and it is the Commission -- not ComEd -- that is 
authorized to determine how much detail is required or sufficient for those purposes.  
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However, IIEC continues, ComEd has proposed an excessively detailed tariff for 
wholesale transmission service.  To the Commission and to retail ratepayers in Illinois, 
the proposed tariff is a novel mechanism warranting close examination.  In IIEC’s view, 
the effects of the proposed tariff’s excessive detail make it unreasonable, and it is 
inconsistent with the functions served by retail tariffs and with applicable principles of 
ratemaking.   (IIEC Initial Brief at 46-47).   

IIEC points to ComEd witness Hemphill’s testimony.  He stated that:  
I doubt Mr. Gorman (an IIEC witness) seriously believes that any retail 
customer could pick up ComEd’s or Ameren’s formula supply tariff, the 
applicable IPA Plans, and the results of current and prior competitive 
procurements, read them over and thereby understand their supply 
charge.   

(ComEd Ex. 20.0 at 35).  According to IIEC, the unfortunate existence of commodity-
related tariffs that ratepayers cannot comprehend is not a justification for unnecessarily 
adding another.  (IIEC Initial Brief at 47-48).   

IIEC maintains that each of the ComEd tariffs in question relates to wholesale 
services and markets.  However, the tariffs for such wholesale services are “generally 
reviewed by more sophisticated market participants.”  (IIEC Ex. 1.0-C at 11).  IIEC 
points out that ComEd’s formula rate tariff is for the most basic retail electric utility 
service, which is, delivery to the homes and businesses of Illinois residents.  IIEC 
maintains that even ComEd’s more sophisticated retail ratepayers are concerned by the 
near impossible complexity of ComEd’s “needlessly detailed” tariff.  (Tr. at 739-740).    

IIEC avers that ComEd is proposing to incorporate in its tariffs the type of 
computational detail that is usually at the center of the Commission’s regulatory review 
of proposed revenue and cost bases for proposed rates.  IIEC concludes that the form 
of tariff that ComEd proposes also could hinder or needlessly complicate the 
Commission’s exercise of its ratemaking Article IX authority and obligation (Article IX of 
the Public Utilities Act) review.  IIEC states, as an example, that the Commission would 
have to make numerous tedious tariff revisions for every determination of just and 
reasonable costs or capital structure, on a different record, that varies the previously 
used cost input or calculation on FERC Form 1 data. (See, IIEC Exs. 1.0-C at 4; 2.0 at 
21-22).  In addition, the IIEC continues, there could be limitations on the Commission's 
ability to modify cost inputs, if the tariff is interpreted as a constraint on how the 
Commission determines whether a cost is prudent, just and reasonable, and how to 
reflect that in the formula rate calculations.  (Tr. at 737; IIEC Initial Brief at 48-49).   

IIEC argues that Section 16-108.5 explicitly commands that the Commission 
continues its scrutiny of proposed costs and rates in accordance with existing Article IX 
and the Commission’s customary practice, with very limited exceptions.  IIEC points out 
that this statute provides the following:  

The Commission shall initiate and conduct an investigation of the tariff in a 
manner consistent with the provisions of this subsection (c) and the 
provisions of Article IX of this Act to the extent they do not conflict with this 
subsection (c). 
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(220 ILCS 5/16-108.5(c)).  According to IIEC, these tasks will be significantly more 
difficult, if the Commission’s modifications of proposed cost inputs require its Staff to 
search for, change, and verify all of the tariff spreadsheet entries that are associated 
with each Commission determination or modification.  IIEC points to the cost input 
modifications accepted in ComEd’s rebuttal and surrebuttal testimony, where ComEd 
presented a six-page list of associated tariff spreadsheet changes.  (ComEd Ex. 22.8; 
IIEC Initial Brief at 49).   

IIEC avers that approval of ComEd’s proposal to include numerous schedules 
and appendices of workpaper details in its implementing tariff “sets the stage” for 
arguments that could immunize tariffed cost inputs from meaningful examination, 
because particularly-described cost elements or computations are incorporated in the 
detailed spreadsheets of ComEd’s tariff.  IIEC concludes that ComEd’s proposed tariff is 
impossibly complicated.  Also, according to IIEC, the proposed tariff does not achieve 
the transparency that is required by Section 16-108.5. (IIEC Initial Brief at 49-50).   

IIEC argues that though ComEd’s proposed tariff contains 12 distinct schedules 
and 13 appendices, it cannot “operate in a standardized manner and be updated 
annually with transparent information that reflects the utility's actual costs.”  IIEC avers 
that, even with the detail and complexity of ComEd’s proposed tariff, this tariff still lacks 
the link between the source “data” in ComEd’s FERC Form 1 and the revenue 
requirement formula that underlies the formula rates.  IIEC points out that ComEd’s 
proposed tariff requires extensive (nearly 150 pages) workpapers to define the tariffed 
formula rate’s cost inputs, citing ComEd Ex. 22.2.  IIEC states that the complexity of the 
tariff has been increased immeasurably, with no beneficial effect.  (Id. at 50).   

IIEC recommends that a more understandable tariff that shows the formulaic 
revenue requirement determination using the major elements of the formula rate, at a 
level of detail that satisfies the statute, is possible.  IIEC proposes that the Commission 
adopt Schedules FR A-1 and FRA-1-REC from ComEd’s proposed tariff as the formula 
rate required by Section 16-108.5(c).  IIEC states that these schedules meet the 
statutory requirements in Section 16-108.5 and they also better serve the customary 
purposes of tariffs.  IIEC also states that that simplified tariffs can be supplemented by 
Commission rules to govern the formula rate process and incorporate the remaining 
schedules and/or workpapers that ComEd has offered as mechanisms for determining 
its formula rates.  ComEd’s proposed tariff appendices and the supporting workpapers 
would retain the function that such documentation has in the Commission’s customary 
Article IX reviews of proposed rates, without purporting to supplant the Commission 
from its proper decisive role.  Because non-tariffed spreadsheets are required even with 
ComEd’s proposed tariff that is more detailed and complex, the IIEC concludes that 
standardization is not significantly diminished.  (IIEC Initial Brief at 50-51). 

b) ComEd 
ComEd does not address this issue in its opening brief.  ComEd therefore waived 

its right to do so.  (See, e.g. Continental Casualty Co. v. Howard Hoffman & Assoc., 
2011 IL App 100957, 100964, 955 N.E.2d 151(1st Dist. 2011), citing Supreme Court 
Rule 341, which embodies the well-established proposition of law that issues that are 
not raised in an opening brief are waived).   
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c) Commission Analysis and Conclusions 
The fact that tariffs are not comprehensible to most people does not justify 

making tariffs more incomprehensible. IIEC’s recommendation is well-taken regarding 
simplification of ComEd’s tariffs pursuant to Section 16-108.5 of the Public Utilities Act 
and it is hereby adopted.  Specifically, the workpapers and schedules, etc. may be part 
of a filing, but they are not to be part of the tariffs.  The Commission also notes that 
Section 16-108.5 of the Public Utilities Act is not easy to comprehend, but it will last for 
10 to 11 years, unless it is dramatically altered by the General Assembly or the 
Appellate or Supreme Courts.  IIEC’s recommendation to instigate a rulemaking 
regarding a systematic approach governing the formula rate process will add clarity to 
the reconciliations that will take place pursuant to this statute, which should provide 
greater clarity for utilities, ratepayers and Commission Staff.  This recommendation is 
also adopted by this Commission.   

The Commission notes that, even if ComEd did not waive its right to make an 
argument regarding this issue, ComEd’s argument, raised for the first time in its Reply 
Brief, is rejected.  That argument is, essentially, that customers have no need to 
understand tariffs.  (ComEd Reply Brief at 64-66).  Tariffs, however, define the 
relationship between a utility and their individual customers.  As IIEC has pointed out, 
there is no need for the excess that ComEd advocates, which can lead to unnecessary 
litigation over the meaning of ComEd’s tariffs.   

On Exceptions, Staff argues that a rulemaking on the subject of formula rates 
could be useful to parties and to Staff.  However, Staff argues that commencing a 
rulemaking is premature.  (Staff Brief on Exceptions at 44-46).  Staff overlooks the fact 
that the sooner the rulemaking takes place, the sooner all involved in the rulemaking will 
familiarize themselves with what formula rates will entail.  This argument does not aid 
Staff.    

B. Ratemaking Process and Filing Issues 
1. Access to Information re Formula Rate Filing 

a) IIEC 
Section 16-108.5 requires utilities to conduct annual reconciliations of certain rate 

elements that are specified in the statute.  IIEC argues that Section 16-108.5 states that 
the Commission is permitted to adopt rules to implement this law, citing 220 ILCS 5/16-
108.5(d)(3), which requires that the annual filing include relevant and necessary data 
and documentation “that is consistent . . . with any rules adopted by the Commission to 
implement this Section.” (Section 16-108.5).  IIEC avers that the Commission is further 
empowered under Section 10-101 of the Public Utilities Act to establish rules and 
regulations relating to investigations, inquiries and hearings concerning matters covered 
by the Act.  IIEC states that the Commission is empowered under Section 16-108.5 to 
approve, or approve as modified, ComEd’s formula rate pursuant to this docket, citing 
220 ILCS 5/16-108.5(c)(6).  The IIEC concludes that this Commission’s authority over 
the conduct of its proceedings remain unaltered by Section 16-108.5.  (IIEC Initial Brief 
at 51-52).   
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IIEC cites the testimony of ComEd’s witness Hemphill, (ComEd. Ex. 1.0 at 16) 
and posits that ComEd does not intend to file documents pursuant to what is normally 
required in a rate case pursuant to Parts 285 and 286.  (83 Ill. Adm. Code 285.5 et seq., 
and 286.5 et seq.).  IIEC asserts that, therefore, the Commission and ratepayers should 
not be required to rely on the utility to be the exclusive arbiter of what information is 
relevant.  Thus, IIEC concludes that the Commission should require ComEd to provide 
all Part 285/286 (information required in general rate cases pursuant to 83 Ill Adm. 
Code Secs. 285.5 et. seq., and 286.5 et seq.) of the Commission’s ‘s rules.   (Id. at 52).   

IIEC points out that in formula rate proceedings, the time period for ratepayers to 
present their case is extremely short, as, Section 16-108.5 provides that the 
Commission has 240 days from the date of the annual filing to enter an order 
determining the prudence and reasonableness of the utility’s costs.  IIEC states that if 
the Commission were to take the full 45 days to evaluate ComEd’s initial rate filing, 
ratepayers would only have only 195 days in which to conduct discovery and present 
their cases.  Under such circumstances, IIEC concludes, the Commission should take 
all reasonable steps to require ComEd to provide all of the documentary and 
explanatory information that ratepayers need to examine the annual filings at the 
earliest reasonable time.  IIEC further cites Section 108.5(d)(3), which requires that 
annual reconciliation filings shall include relevant and necessary data and 
documentation consistent with rules relating to general rate case filings for the 
applicable rate year. (Id. at 53-54).   

IIEC seeks a Commission order requiring the maintenance of an open formula 
rate docket throughout the life of Section 16-108.5 (approximately 10-11 years).  This 
would, in effect, alow for a situation where there was an ongoing intervention to future 
intervenors in future formula rate cases.  (IIEC Initial Brief at 52-53).   

IIEC further asserts that the Commission should order that all conclusions 
associated with metrics related to quality and reliability of service must be filed with 
ComEd’s annual filings under Section 16-108.5.  IIEC contends that this information is 
needed to asses whether ComEd is complying with the Commission’s service quality 
and reliability minimum standards.  Finally, IIEC avers that the Commission should 
require ComEd to make available to ratepayers and their representatives its annual 
FERC Form 1, as soon as ComEd presents that form to the Federal Energy Regulatory 
Commission.  (IIEC Initial Brief at 55).   

b) ComEd 
With regard to Parts 285/286 filings, ComEd asserts that the IIEC’s argument 

should be rejected as unnecessary and unreasonable.  ComEd states that Part 285 
includes certain requirements that are not applicable to a formula rate proceeding under 
Section 16-108.5(c) – such as the requirements applicable to future test years.  ComEd 
avers that it will provide the applicable Part 285 and 286 “data” in connection with future 
formula rate filings.  However, ComEd does not commit to provide inapplicable 
schedules or “data.”  Additionally, ComEd will not commit, sight unseen, to providing “all 
the information” other parties may claim they need.  ComEd concludes that therefore, 
IIEC’s request is unnecessary and unreasonable and should be rejected.  (ComEd 
Initial Brief at 111-112).   
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ComEd additionally argues that Section 16-108.5(c) spells out exactly how the 
process of reviewing annual updates occurs.  It begins with the utilities’ filing and 
submission of annual “data,” after which time the Commission is empowered to open a 
proceeding to review that filing within a specified period.  ComEd argues that no other 
proceeding is authorized by this statute.  (ComEd Reply Brief at 66-67).    

c) Commission Analysis and Conclusions 
Parts 285 and 286 of the Commission’s Rules serve a discovery function, in that, 

they require a utility to provide information, in a rate case, that substantiates the rate 
increase request.  It should be noted that there is no requirement that a utility file any 
pleading when requesting a rate increase; thus, Parts 285 and 286 serve both a 
discovery function and one concerning the 5th and 14th Amendments to the U.S. 
Constitution, in that, they provide some notice as to what the opportunity to be heard at 
the evidentiary hearing will be about.   

The statute in question specifies the information that must be provided in a 
formula rate tariff reconciliation.  Specifically, Section 16-108.5(d) provides that an 
annual reconciliation filing: 

[S]hall include relevant and necessary data and documentation for the 
applicable rate year that is consistent with the Commission’s rules 
applicable to a filing for a general increase in rates or any rules adopted 
by the Commission to implement this Section.   

(220 ILCS 5/16-108.5(d)(3);).  
Therefore, this statute requires a utility like ComEd, in a provision that specifically 

governs a rate filing, to produce relevant and necessary documentation that is 
consistent with Commission’s rules that are applicable to a filing for a general rate case 
increase.  While ComEd states that it will commit to file, initially, the relevant Parts 285 
and 286 information, what is inapplicable could be subject to interpretation.  However, 
this Commission is mindful of the fact that some provisions in Parts 285 and 286 will 
obviously be inapplicable to the reconciliation proceedings pursuant to Section 16-
108.5.  The best approach, in order to ensure that all parties have access to relevant 
information at an early stage in such a proceeding, is to require ComEd to produce all 
relevant Parts 285 and 286 information with its initial rate filing, or, within a week 
thereafter.  It is so ordered.    

Further, IIEC seeks a Commission requirement to keep some sort of open docket 
for the reconciliations pursuant to Section 16-108.5.  This would, in effect, automatically 
allow intervenors to intervene in a reconciliation pursuant to Section 16-108.5 of the 
Public Utilities Act.  The Commission declines to impose such a requirement.  Potential 
parties can easily monitor the e-docket and they can also request to be on a case’s 
service list.  Parties have ample opportunity, therefore, to be able to choose to intervene 
in a docket, at a very early point in time.  Further, they should be required to establish 
entitlement to intervention in any reconciliation that takes place pursuant to Section 16-
108.5. 
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Additionally, there are the matters of jurisdiction and enforceability.  Normally, 
only a final Commission order is enforceable or appealable.  When this Commission 
issues a final order addressing the entirety of a matter, it loses jurisdiction.  It is unclear 
how it would be possible to maintain such an open docket, in light of these basic legal 
principles.  It should also be noted that, as a practical matter, it would be very difficult to 
obtain information from the e-docket in such a large case.    

On Exceptions, ComEd cites the language above and states that it “creates a 
docket just to allow parties to intervene.”   (ComEd Brief on Exceptions at 75).  Yet 
clearly, the language above states the opposite.   

However, as IIEC essentially points out in its opening brief, nothing happens in a 
rate case until the Commission suspends a tariff filing.  That suspension can occur 
within 45 days after the tariff filing.  As IIEC states, the initial suspension period, given 
the short period of time involved for a reconciliation pursuant to Section 16-108.5 as a 
whole, can seriously cripple the ability of intervenors to have access to the initial filing in 
a Section 16-108.5 reconciliation.  Given the short deadline and lack of any pleadings, 
which can and do provide a “roadmap” to what will be at issue, the Commission 
concludes that the better approach is to require ComEd to file a petition with its initial 
rate filing, along with a list of affected municipalities, which would commence an initial 
docket regarding that reconciliation, almost immediately, and also, provides the 
“roadmap” of what is at issue that is normally provided in litigation.   The Commission 
concludes that such an approach would both address the speed in intervenor 
involvement that IIEC expressed concern about and also help define issues for 
determination in the subsequent evidentiary hearing.  However, to be clear, this does 
not mean that the usual tariff suspensions and deficiency letter (if any) would not occur.  
It simply creates a docket within a very short period of time after the initial filing, which 
allows intervenors to file petitions seeking leave to intervene more quickly, as well as a 
faster time between the initial filing and the first status hearing in a reconciliation 
pursuant to Section 16-108.5.  It also provides the initial “roadmap” of what could be at 
issue that is customarily involved in litigation.   

2. Triggers for a Hearing on Certain Operating Costs 
a) IIEC 

IIEC proposes to set a procedural cap for the regulatory expenses and affiliate 
charges that are included in Section 16-108.5 formula rates.  This cap would act as a 
trigger.  IIEC reasons that, if ComEd were to propose inclusion of a level of regulatory 
expense and affiliate charges in excess of the cap in the formula rate, the Commission 
would then initiate a hearing, pursuant to this cap, in order to determine whether the 
level of expense requested by ComEd is prudent and reasonable.  (See, e.g., IIEC Ex. 
1.0-C at 15).  IIEC argues that this Commission is empowered to approve ComEd’s 
formula rate as modified, and to make rules to administer Section 16-108.5, citing 220 
ILCS 5/16-108.5(c)(6) and (d)(3).  It also asserts that this Commission has the right to 
conduct hearings on the prudence and reasonableness of the utility’s proposed costs.  
(220 ILCS 5/16-108.5(3)).  IIEC concludes that therefore, there is no prohibition on the 
Commission’s ability to advise the utility, in advance, of the circumstances under which 
it will initiate such a hearing.  (IIEC Initial Brief at 55-56).   
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There are two components to IIEC’s arguments.  Because the applicable laws 
differ with regard to these two components, they shall be addressed separately in the 
Analysis and Conclusions portion of the discussion of this argument.   

With regard to regulatory expense, (rate case expense) IIEC proposes a cap of 
$2.4 million.  IIEC states that this is the level of regulatory expense approved for ComEd 
in its last rate case, Docket 10-0467. IIEC reasons that this cap will encourage ComEd 
to aggressively manage its regulatory expenses in the context of the new formula rate.  
Under this new approach, emphasis is placed on recovery of ComEd’s actual costs.  
IIEC points out that the Commission is given only a short period of time to review the 
annual filing to determine whether or not it will conduct a hearing to determine the 
prudence and reasonableness of costs that the Company proposes to recover.  Absent 
a rule or tariff modification, IIEC continues, ratepayers have not been granted a right to 
participate promptly in the review of the filing or to conduct discovery on this issue.  (Id. 
at 56).   

Concerning the affiliate charge expense, IIEC recommends that the level of 
affiliate charges expense that was approved in ComEd’s last rate case, Docket 10-0467 
should be set as the procedural cap or trigger for ComEd’s formula rate.  IIEC argues 
that ComEd should be required to identify all of these affiliate charges that were 
included in the Final Order in Docket 10-0467 to establish the dollar value of this cap.  
This cap, like the cap on regulatory expense, would operate as a trigger.  To the extent 
that ComEd’s affiliate charge expense exceeded the cap, a hearing on prudence and 
reasonableness would be initiated.  (Id. at 56-57).  

b) ComEd 
ComEd asserts that, with regard to both caps, generally, where a cap or collar is 

authorized, it is stated in the law.  In support, ComEd cites 220 ILCS 5/16 108.5(c)(5).  
However, ComEd continues, under the formula rate process, the Commission can 
assess the prudence or reasonableness of these costs.  According to ComEd, the nine-
month period in which to review its initial filing provides intervenors and Staff with 
“ample time” to assess these costs, especially considering the limited range of issues 
(e.g., there are no rate design or cost allocation issues) and the scope of costs (each 
case will concern only two annual periods).  ComEd further asserts that, because the 
tariff must use standardized calculations and transparent “data,” the analysis should be 
easier.  ComEd concludes that the IIEC’s proposal should be rejected as without merit, 
unnecessary, and “improper.”  (ComEd Initial Brief at 112-113; Reply Brief at 67-68). 

c) Commission Analysis and Conclusions 
Rate Case Expense 
Rate case expense, generally, is the amount of fees and/or expenses that a 

utility incurs when a rate case is pursued by a utility.  These expenses are, in effect, 
“rolled into” the new rates, meaning that they are included in any new rate that a utility 
may procure.  This is true, even if a utility does not procure an increase in its rates.   

To begin the discussion regarding rate case expense, the Commission notes that 
ComEd and IIEC have ignored the current state of the law.  In ComEd’s last rate case, 
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Docket 10-0467, and in the subsequent appellate opinion in a recent Illinois-American 
rate case, this Commission and the Appellate Court required that rate case expense 
(which is largely attorney’s fees and expert witness fees) must be documented with 
proof of the work performed by the individual or entity, (and the need for such services) 
as well as the reasonableness of the hourly rate charges for services.  (See, People ex 
rel. Madigan v. Ill. Commerce Comm., 2011 Ill. App. (1st) 10776, 10800-01, 2011 Ill. 
App. Lexis 1244 (1st Dist. 2011); Docket 10-0467, Final Order of May 24, 2011, at 77-
104).  

Therefore, while particularity regarding the services in rate case expense (as to 
the services performed and the hourly rate(s) charged) is now required, the case law 
cited in the decisions cited above makes it clear that there is no ceiling regarding these 
items, excepts as is provided in that case law, which varies depending upon the 
particular circumstances in a case.  Thus, while the Commission notes that we are 
required to follow the case law in those two decisions regarding the specificity required 
of expenses incurred for rate case expense, pursuant to this case law, at this time, the 
Commission cannot set a ceiling on the amount of rate case expense that ComEd will 
incur.  This is true because this body of law provides for recovery on a case-by-case 
basis.   

The Commission notes that, in Docket 10-0467, a rulemaking regarding 
standards for rate case expense was ordered.  This evolved into Docket 11-0711, which 
is a rulemaking for the purpose of setting standards/guidelines for rate case expense.  
The Commission further encourages all persons/entities who perform services that will 
be included in rate case expense, in any Commission proceeding, to provide this 
Commission with documentation that is required by this case law, which, generally, 
requires the establishment of what work was performed, why that work was necessary, 
and the reasonableness of the hourly rate.  These particulars are the heart of the case 
law that was cited in the two decisions cited above.   

Affiliate Charges 
At the outset, this Commission notes that the statutory period in which it is 

required to totally complete litigation of a reconciliation pursuant to Section 16-108.5 is 
simply not “ample time” to assess ComEd’s costs.  Normally, even simple litigation can 
take a few years.  In fact, it is abundantly clear here that the time allocated by the 
General Assembly did not provide much time for the parties and Commission Staff to 
conduct discovery, as even simple litigation can involve subpoenas and depositions, 
which are matters of discovery that do not normally exist at the Commerce Commission.  
It is evident, therefore, that in cases involving Section 16-108.5, time will be a very 
precious matter, which should be used wisely.   

With regard to the expenses involved where ComEd’s affiliates are charging 
ComEd for work performed, the Commission declines to impose such a cap.  The 
Commission does, however, note that IIEC’s concern is not unjustified regarding this 
issue.  Otherwise Sections 7-101 and 7-102 of the Public Utilities Act would not have 
much meaning.  (See, 220 ILCS 5/701, 702; and Docket 01-0707 generally).  The better 
approach, which would involve the heightened scrutiny that IIEC seeks, and which 
would place all concerned on notice as to the possible issues regarding expenses from 
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ComEd’s affiliates, is to require any documentation, upon initiation of a rate case or 
later, to abide by the general scrutiny that is involved in S. Ct. Rule 191 for affidavits 
supporting summary judgment.  This rule requires, at a minimum, that all such evidence 
must be accompanied by affidavits, under oath, that set forth that affiant (the person 
signing the affidavit) has personal knowledge (actual first-hand knowledge, as opposed 
to hearsay) of the facts in the affidavit, setting forth with particularity the facts of that 
knowledge; which shall not consist of legal conclusions, but of facts, and shall 
affirmatively show that, if sworn to, that person(s) could competently testify as to the 
facts in that affidavit.  The Commission also notes that this requirement is not 
particularly onerous upon a utility; it really just requires that the person who knows 
about the affiliate transactions to state, up front, that knowledge upon an initial filing 
when ComEd makes its initial rate filings.  

3. Performance Condition for Incentive Compensation Costs 
The applicable statute provides that the Commission shall: 
Permit and set forth protocols, subject to a determination of prudence and 
reasonableness consistent with Commission practice and law for the 
following: 
(A) recovery of incentive compensation expense that is based on the 
achievement of operational metrics, including metrics related to budget 
controls, outage duration and frequency, safety, customer service, 
efficiency and productivity, and environmental compliance. Incentive 
compensation expense that is based on net income or an affiliate's 
earnings per share shall not be recoverable under the performance-based 
formula rate. . . . 

(220 ILCS 5/16.108.5(c)(4)(A)).   
a) IIEC 

IIEC proposes imposition of a limitation on the incentive compensation that will 
be included in the formula rate.  Pursuant to IIEC’s proposal, incentive compensation 
would be recoverable under the formula rate, only to the extent that the reliability 
metrics for ComEd and are ultimately adopted by the Commission as satisfactorily met.  
IIEC suggests that the minimum operational metrics standards ComEd must meet 
should be the standards described in Section 16-108.5(f).  These standards are the 
subject of a Commission proceeding in Docket 11-0772.  IIEC points out that the statute 
cited above includes language which provides that ComEd’s formula rate “shall” permit 
and set forth protocols for recovery of incentive compensation based on the 
achievement of operational metrics.  

IIEC reasons that the incentive compensation expense to be included in the 
formula rate should be structured so that achieving or exceeding the metric thresholds 
that is approved by the Commission allows ComEd to include that expense in its 
formula rate, to the extent that it is otherwise recoverable.  IIEC posits that failure to 
achieve the metrics would mean that no incentive compensation expense could be 
included in the formula rate.  IIEC also states that in order to accomplish this goal, the 



11-0721 

160 
 

Commission should also require that ComEd include, with its initial annual filing, the 
information that is necessary to allow the Commission to determine whether ComEd 
has achieved the metrics approved by the Commission.  (IIEC Initial Brief at 57-58).   

b) ComEd 
According to ComEd, the methodology that IIEC suggests is “not a valid way” to 

measure incentive compensation.  ComEd also states that this methodology is contrary 
to the formula rate statute, including the provision that actually governs incentive 
compensation cost recovery.  ComEd, however, did not state why this proposal is not 
valid or why it violates the provision that actually governs incentive compensation cost 
recovery.  (ComEd Initial Brief at 113).   

Also, according to ComEd, this proposal is also not sensible, as many of the 
metrics measure performance of a different type and in a different manner that the 
incentive compensation targets.  It makes no sense, ComEd states, to deny recovery of 
compensation costs “incentivizing” effective “budget controls” which are expressly 
allowed by Section 16-108.5(c)(4)(A), because ComEd did not achieve a performance 
metric under subsection (f) relating to unaccounted for energy.  (ComEd Reply Brief at 
68-69). 

c) Commission Analysis and Conclusions 
IIEC’s proposal to require ComEd to include, in its initial filing, the information 

that is necessary to allow the Commission to determine whether ComEd has achieved 
the metric regarding incentive compensation is a reasonable one, as it requires ComEd 
to substantiate entitlement to recovery for the incentive compensation that it awarded 
which meets the metrics cited above in Section 16-108.5.  The Commission also notes 
that in the past, the information provided on this issue has been vague.  (See, e.g., 
Docket 10-0467, Final Order of May 24, 2011, at 70-76).  This proposal is therefore 
adopted.   

However, IIEC’s other proposal on this issue is problematic.  It asks this 
Commission to state, in this docket, that the presence of any incentive compensation in 
a future reconciliation that does not meet the statutory metric automatically disqualifies 
ComEd from recovering any incentive compensation in that proceeding.  To begin, the 
statutory metrics merely define what incentive compensation should be included in a 
reconciliation proceeding.  The statute does not provide that the presence of incentive 
compensation that does not meet this metric disqualifies all incentive compensation.  
Further, IIEC is asking this Commission to decide, here, what the evidence will show in 
future reconciliation proceedings.  This request could circumvent the notice and an 
opportunity to be heard requirements in the 5th and 14th Amendments to the U.S. 
Constitution.  The Commission therefore declines to adopt this proposal.   

On Exceptions, ComEd disagrees with the language above.  ComEd argues that 
IIEC’s proposal is illegal because it is not consistent with the filing structure and 
specifications in Section 16-108.5.  (ComEd Brief on Exceptions at 77).  This argument, 
however, ignores the fact that the conclusion reached just asks for evidence on a 
particular topic.  ComEd cites no law that indicates that providing evidence is illegal.   
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C. Reconciliation 

1. Average Rate Base Proposals (See III.C.1) 
2. Interest Rate Proposals 

a) ComEd 
ComEd proposes that reconciliation adjustments bear interest at the rate of its 

weighted average cost of capital (“WACC”).  ComEd maintains that Staff, AG/AARP, 
CUB and IIEC’s various alternatives to ComEd’s proposal should not be adopted.   

In regards to Staff’s recommended use of the Commission-approved customer 
deposits interest rate, ComEd argues that there is no evidence that ComEd is able to 
finance any revenue shortfall at the customer deposits interest rate, which is currently 
0%, other than through the availability of customer deposit balances themselves, and 
the customer deposits available to ComEd are already assumed to be financing rate 
base and are a reduction to rate base.  ComEd reasons that if Staff witness Ebrey’s 
proposal were to be adopted, then the rate base reduction for customer deposits should 
be reduced by the unrecovered true-up amount in the applicable year.   

ComEd recommends that AG/AARP’s argument to use a short-term debt interest 
rate also should be rejected.  Short-term debt matures in less than one year; however, 
the receipt of true up revenues for any given calendar year will not be complete until 
approximately three years after the start of the calendar year, and short-term debt is 
already assumed to finance CWIP, and rate base and should not be double counted 
and simultaneously assumed to finance the reconciliation amount.   

ComEd asserts that CUB’s proposal to use the larger of weighted average cost 
of capital or the short-term debt rate on over collections, and the smaller of the two on 
under collections, which is transparently biased, should be rejected.  CUB’s 
asymmetrical proposal is one-sided and unprincipled.   

According to ComEd, if IIEC’s advocacy of a short-term debt interest rate were to 
be adopted, then the amount of short-term debt in ComEd’s capital structure would 
have to be adjusted in order to avoid a double-count of those funds.   

ComEd concludes that its proposal is the right proposal to compensate for the 
cost of capital during the reconciliation period.   

b) Staff 
Staff asserts that its proposed reconciliation computation uses the interest rate 

on customer deposits approved by the Commission pursuant to 83 Ill. Adm. Code 
280.70(e)(1) rather than the weighted average cost of capital proposed by ComEd.  
Staff explains that when calculating interest on reconciling amounts or balancing 
factors, the Commission generally uses the interest rate on customer deposits.  For 
example, the interest rate on customer deposits is used for this purpose in ComEd’s 
Rider PE, Rate BESH, Rider AMP, Rider RCA, and Rider UF.  Staff notes that using the 
weighted average cost of capital as ComEd proposes would treat the reconciliation 
amount like a rate base investment rather than a reconciling item.   
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Staff’s position is that the interest rate for reconciliation amounts should be less 
than the rate of return on rate base assets.  Staff avers that the Company’s proposal to 
apply to reconciliation amounts an interest rate that equals the rate of return on rate 
base assets incorrectly assumes that reconciliation amounts are subject to the same 
risks as rate base assets.  To the contrary, the rate of return on rate base compensates 
investors for prudence risk, which is not a risk factor for reconciliation amounts.  As 
Company witness Houtsma notes, this proceeding will establish a formula rate that is 
updated annually to allow ComEd to recover its actual costs, no more and no less, on a 
timely basis.  As such, requiring customers to pay an interest rate that exceeds the 
investor-required rate of return would benefit ComEd shareholders at customers’ 
expense.   

Staff witness Phipps explained that the Company reverses cause and effect 
when it argues that there is no evidence that ComEd would be able to finance any 
revenue shortfall at a lower rate than the weighted average cost of capital.  Here, the 
interest rate would apply to unrecovered costs, which are assets, not financial securities 
such as debt and equity.  Staff adds that the Company’s overall cost of capital (i.e., the 
weighted average cost of capital on all of a company’s assets) does not determine the 
required rate of return on new assets it acquires.  The opposite is true.  Staff reasons 
that the weighted average of the required rates of return of the assets that a company 
holds determines its weighted average cost of capital.  For example, as a company 
increases its holdings of low risk assets, such as U.S. Treasury securities, its overall 
cost of capital would decline.  Staff explains that should that company ultimately hold 
nothing but U.S. Treasury securities, its overall cost of capital would ultimately equal the 
weighted average required rate of return on those U.S. Treasury securities.  In other 
words, determining a rate of return on financial securities is not necessary for 
determining the investor-required rate of return on assets.  Staff asserts that the manner 
in which ComEd would finance revenue shortfalls is a separate issue from determining 
the appropriate interest rate for reconciliation amounts.   
Company witness Vogt testifies: 

The reconciliation amount will be recorded as an asset on ComEd’s 
balance sheet.  In essence it represents a loan to customers for services 
already provided.   
(ComEd Ex. 23.0 at 16).   

Ms. Phipps testifies that an AAA-rated bond yield would be a fair and reasonable 
benchmark for establishing the interest rate on reconciliation amounts given under-
recovered amounts are essentially a loan from the Company to its customers; and credit 
rating agencies rated the Company’s transitional funding instruments, which relied 
solely on the aggregate ability of ComEd’s customers to pay, AAA.   

Staff notes that in the opposite situation, which is one in which ComEd’s 
customers are due refunds, ComEd and its customers effectively switch roles:  ComEd 
becomes the borrower, and its customers, the lenders.  Under such circumstances, 
ComEd would be getting an outstanding deal, i.e., the ability to borrow from customers 
at the customer deposit rate, which is well below ComEd’s cost of short-term debt given 
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its current ratings of BBB/Baa2 from Standard & Poor’s/Moody’s Investors Service.  
Staff states that if customers were compensated for the risk that ComEd could default 
on refunds, the interest rate would equal that for one-year, BBB/Baa2 rated debt.   

Staff maintains that Company witness Houtsma contends that an interest rate 
below the Company’s weighted-average cost of capital would not adequately 
compensate ComEd during the reconciliation periods because the true-up revenues for 
a given calendar year will not be complete until approximately three years after the start 
of that calendar year.  In response, Staff notes that the appropriate interest rate is less a 
function of the days outstanding than the frequency of interest rate adjustment.  For 
example, an interest rate on a thirty-year mortgage with an annual interest rate 
adjustment is different (and usually based on a one year benchmark interest rate such 
as the one-year U.S. Treasury yield) from that of a thirty-year fixed rate loan.  Staff 
argues that a one-year rate is appropriate for reconciliations since the Commission will 
adjust the interest rate on reconciliation amounts annually.   

Staff contends that the current yield on one-year U.S. Treasury bonds, 0.14%, is 
very close to the 0.40% one-year yield on AA-rated corporate bonds. Furthermore, 
those yields are also very close to the current 0% Commission-authorized interest rate 
on customer deposits, determined in accordance with 83 Ill. Adm. Code 280.70(e).  The 
customer deposit rate is the rate the Company applies to reconciliation amounts under 
ComEd’s Rider Retail Customer Assessments for Purchase of Receivables Ordered 
Reconciliation Adjustment amounts in connection with Rider Purchase of Receivables 
with Consolidated Billing (PORCB).   

Given the ease of administration in connection with Staff and the Company 
relying on a rate published annually by the Commission, and the small difference 
between the customer deposit rate and current yields on one-year AA financial 
securities, Staff recommends applying the Commission-authorized customer deposit 
rate to under-recovered amounts and refunds associated with the formula rate.   

c) AG/AARP 
AG/AARP note that under the new law, the difference between the inception 

revenue requirement and the reconciled, actual revenue requirement is added to the 
next year’s inception rates, with interest, so that the utility receives the “actual” cost of 
service from consumers.  They cite the relevant portion of the new law which states: 

The filing shall also include a reconciliation of the revenue requirement 
that was in effect for the prior rate year (as set by the cost inputs for the 
prior rate year) with the actual revenue requirement for the prior rate year 
(as reflected in the applicable FERC Form 1 that reports the actual costs 
for the prior rate year). Any over-collection or under-collection indicated by 
such reconciliation shall be reflected as a credit against, or recovered as 
an additional charge to, respectively, with interest, the charges for the 
applicable rate year.   

(220 ILCS 5/16-108.5(d)).  AG/AARP point out that in contrast to the specific return on 
equity described elsewhere in Section 16-108.5, the drafters of this subsection did not 
specify the interest rate to apply to the reconciliation amount and did not refer to either 
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the return on equity or any other measure of capital cost.  Therefore, AG/AARP 
maintain, the Commission must determine the appropriate interest rate to apply to 
reconciliation amounts based on the nature of the cost. 

AG/AARP object to ComEd’s formula that applies the weighted average cost of 
capital to the reconciliation amount.  In addition to not being authorized by the statute, 
which calls for simple “interest,” AG/AARP state that this is an excessive interest rate 
and does not represent the actual cost of capital for the short period of time that the 
reconciliation amount will be outstanding before its guaranteed recovery under the 
formula.   

AG/AARP assert that the potential reconciliation amount will not be known until 
the review of the actual data for the revenue requirement is presented, and will be set 
for recovery for the next annual rate year.  As such, the known balance will be collected 
within the year following the determination of the reconciliation amount.  This represents 
a short-term obligation (it can be a credit or a charge) and will not require permanent 
funding or additional equity financing like the long-term assets ordinarily require.  
AG/AARP maintain that the interest rate on the reconciliation amount should not be 
inflated by treating it like long term assets.   

AG/AARP showed the difference between the cost of short-term debt – 0.72%, 
long-term debt – 6.42%, and equity – 10.05% financing.  AG/AARP maintains that given 
the certainty of recovery of the reconciliation amount and the short period of time that it 
will be outstanding, there is no reason to believe that the actual cost of that money will 
be more than the short-term debt cost.  AG/AARP witness Brosch testified that a further 
refinement of the calculation of interest is necessary.  He testified that it is reasonable to 
assume that the majority of the reconciliation amount, or true-up, will be caused by 
changes in operating expenses.  The Commission can treat the reconciliation amount 
as a regulatory asset, and the deferred income tax balances associated with these 
expense deferrals should be used to reduce the balance on which interest is accrued.  
AG/AARP witness Brosch explained how to modify the ComEd formula tariff found in 
ComEd Ex. 22.1, Sch. FR A-4 to implement this approach as follows: 

First, the “Variance” appearing at line 3 should be reduced by associated 
incremental deferred income taxes using the Company’s composite 
Effective Income Tax Rate, which is derived on Schedule FR C-4, line 8.   
The calculation and subtraction of related Accumulated Deferred Income 
Taxes could be inserted as new lines 4 and 5 on Sch. FR A-4. Then, the 
“Monthly Interest Rate” on line 4 (to be renumbered line 6) could be 
modified to tie to ComEd’s calculated current cost of  short term debt as 
determined at App 12 of the template. 
(AG/AARP Ex. 1.0 at 19-20.) 
In the alternative, AG/AARP did not oppose the recommendation of Staff that the 

interest for the reconciliation amount be set at the rate for customer deposits, noting that 
other ComEd reconciliations carry the customer deposit interest rate.  In response to the 
fact that the interest rate on customer deposits is now zero, AG/AARP note that rate 
reflects the fact that interest rates are at historical lows and that pegging the interest on 
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formula reconciliations to the customer deposit rate will track the short-term cost of 
capital and capture future changes.   

d) IIEC 
IIEC supports either the use of short-term debt rates proposed by AG/AARP or 

customer deposit rates proposed by Staff for the appropriate interest rate on formula 
rate reconciliation computation.  IIEC notes the arguments ComEd has made against 
the use of these interest rates could also be made against ComEd’s proposed use of 
the Company’s overall rate of return on rate base or primarily long-term debt to fund the 
reconciliation balance.  IIEC believes it is highly unlikely ComEd would issue additional 
common stock or long-term debt to fund what is essentially a temporary reconciliation 
balance, which would be collected from customers over a period not to exceed three 
years.  IIEC believes it makes no sense to issue long-term debt to fund a short-term 
reconciliation balance that will be paid off in no more than three years.  Therefore IIEC 
believes, the most reasonable and logical interest rate on reconciliation balances is the 
rate on the Company’s short-term capital sources, such as short-term debt or customer 
deposit interest rates as proposed by AG/AARP and Staff.   

Any concern about the use of short-term debt and customer deposits to finance 
rate base also has limited implications on the appropriate rate for temporary 
reconciliation balances in IIEC’s view.  Customer deposits and short-term debt vary 
during the year but the formula rate considers the balance at the beginning and end-of-
year period.  Thus, the precision necessary to properly track the amount of short-term 
debt and/or customer balance available to support rate base and/or reconciliation 
balances is lacking.  IIEC finds the short-term debt and customer balances supporting 
rate base and/or reconciliation balances cannot be traced with the detail ComEd seeks.   

Under the circumstances, IIEC finds use of either short-term debt rates or 
customer deposit rates for the reconciliation balance is reasonable. 

e) CUB/City 
CUB/City proposes that carrying costs on over-collections by ComEd should be 

computed at the larger of (1) ComEd’s overall cost of capital; or (2) ComEd’s short-term 
debt cost.  CUB witness Smith explained that this proposal is based on protecting 
ratepayers from utility over-projections of plant growth and omission of offsetting factors.  
CUB/City notes that by requiring a higher interest rate for over-collections, ComEd will 
be deterred from making over-projections of plant additions.  Moreover, CUB/City 
argues that allowing interest on under-collections encourages the Company to make 
accurate projections of plant additions since its earnings would be at the lower of the 
two identified rates.  CUB/City believes that Staff witness Ebrey’s alternative approach 
to use the customer deposit interest rate is also reasonable.   

f) Commission Analysis and Conclusion 
The Commission’s task in this proceeding is to establish a formula rate based on 

the provisions of the EIMA which provides a statutory scheme that allows a participating 
utility to recover its actual costs on a timely basis.  One component of the rate formula is 
the appropriate interest rate to be utilized by the Commission as we implement the new 
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statutory provisions of the EIMA.  The Commission observes that neither Subsection (c) 
nor (d) of Section 16-108.5(c) nor Section 16-108.5(d) specifies the interest rate to be 
applied to the reconciliation balance.  (220 ILCS 5/16-108.5(c) and (d)).   The time line 
for capital investments required by the EIMA starts with the rate year and continues the 
next year in which the reconciliation is filed, and ends the following year when the 
reconciliation adjustment goes into effect.  A participating utility will incur capital costs to 
fund the plant additions made in a rate year and the reconciliation adjustment under 
Section 16-108.5(c) provides the only opportunity to mitigate the lagged recovery of the 
financing costs of hundreds of millions of dollars of those plant additions, every year.  

The Commission finds that the customer deposit rate is designed to reflect a 
short term cost of money for customers, and not reflective of a utility’s cost of capital nor 
the cost of financing these longer term utility investments.  Application of the customer 
deposit rate currently set at 0% is unrelated to the actual cost of the capital supporting 
these investments.  Such a situation is contrary and impermissible under the EIMA’s 
directive that performance-based formula rates shall “[p]rovide for the recovery of the 
utility's actual costs of delivery services.”  (220 ILCS 5/16 108.5(c)(1); see also 220 
ILCS 5/16 108(c)).  

Regarding our review of the various positions on this issue the Commission 
shares the concern raised by Staff that using the WACC as ComEd proposes would 
treat the reconciliation amount like a rate base investment rather than a reconciling 
item.  We also find credence in the point raised by the Company that the reconciliation 
adjustments will represent significant investments and operating expenses funded by 
the participating utility.  

The Commission recognizes that the due to the EIMA timeline for the 
reconciliation period the interest rate is both short term and long term in nature.  As 
discussed above, the customer deposit rate does not encompass the long term aspect 
of the time period of the reconciliation.  The WACC includes the weighted costs of short-
term debt, long-term debt, and common equity.  The Company proposes the WACC 
which is inclusive of the common equity, which does not represent debt on which to set 
an interest rate.  The Commission believes there is value in setting an interest rate 
based upon debt that is relevant to the Company for the time duration of the  
reconciliation.  In order to capture the unique aspects of the relevant period we find that 
a hybrid approach should be utilized to determine the appropriate interest rate.  Such a 
hybrid calculation would take the weighted costs of short-term debt and long-term debt 
and exclude the weighted cost of common equity as the methodology in calculating the 
interest rate.  This results in an interest rate of 3.42%.  The Commission concludes that 
this hybrid interest rate of 3.42% is reasonable and appropriate to be utilized for the 
reconciliation period and is hereby adopted. 

3. Regulatory Asset / Deferred Expense Recommendation 
a) AG/AARP 

AG/AARP witness Brosch recommends that the short-term interest rate be 
applied to the net of income tax balance associated with the reconciliation balance.  
AG/AARP aver that the key question is whether consumers “are allowed to fully 
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participate in the income tax deferral benefits arising from the reconciliation process.”  
AG/AARP contend that, in order to assure that consumers in fact do receive the benefit 
of the income tax deferrals, the Commission should require ComEd to record on its 
books and fully recognize, when compiling rate base in future filings, deferred income 
tax liabilities associated with the under-recovered revenue requirement claimed in 
reconciliation, and deem such amounts to be incurred tax deductible expenses that 
have not yet been recovered through the reconciliation process. 

b) ComEd 
ComEd argues that the AG/AARP recommendation on this issue should be 

rejected.  ComEd states that the simple recording of a deferred income tax liability for 
accounting purposes does not provide a source of cash to ComEd to fund the revenue 
shortfall.  It maintains that cash would only be provided if the deferred tax expense had 
simultaneously been recovered through rates, which inherently would not be the case 
here.  ComEd also states that the fact that the operating expenses at issue are tax 
deductible when incurred is taken into consideration in the determination of the 
reconciliation amount, and therefore no further adjustment to the revenue requirement 
shortfall is appropriate.  (ComEd Initial Brief at 120-21).  

c) Commission Analysis and Conclusions 
The Commission declines to adopt this recommendation.  ComEd contends that 

this recommendation does not provide ComEd with cash.  AG/AARP provide little 
information establishing that this procedure is within generally accepted accounting 
procedures, or that it would be of benefit to ComEd or to ratepayers.  

4. Applicability of the Rate Cap 
The Commission appreciates the importance of calculating the correct interest 

rate for reconciliation. The Commission has extensive experience with other 
reconciliation adjustments, but the reconciliation under consideration in the current 
proceeding is unprecedented in scope and subject matter. The Commission hopes that 
the Company will do everything in its abilities to accurately forecast costs and to keep 
the amount that must eventually be reconciled and subject to the interest rate 
(regardless of whether it’s a refund to customers or a balance owed the Company) to a 
minimum. The goal should be to have rates accurately reflect costs, and reconciliation is 
merely a tool to correct and adjust unavoidable imbalances.  

In order to encourage the Company to strive to achieve that goal, the 
Commission notes newly enacted Section 16-108.5 (g) of the Public Utilities Act 
(emphasis added):  

On or before July 31, 2014, each participating utility shall file a 
report with the Commission that sets forth the average annual increase in 
the average amount paid per kilowatthour for residential eligible retail 
customers, exclusive of the effects of energy efficiency programs, 
comparing the 12-month period ending May 31, 2012; the 12-month 
period ending May 31, 2013; and the 12-month period ending May 31, 
2014. For a participating utility that is a combination utility with more than 
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one rate zone, the weighted average aggregate increase shall be 
provided. The report shall be filed together with a statement from an 
independent auditor attesting to the accuracy of the report. The cost of the 
independent auditor shall be borne by the participating utility and shall not 
be a recoverable expense. 

In the event that the average annual increase exceeds 2.5% as 
calculated pursuant to this subsection (g), then Sections 16-108.5, 16-
108.6, 16-108.7, and 16-108.8 of this Act, other than this subsection, shall 
be inoperative as they relate to the utility and its service area as of the 
date of the report due to be submitted pursuant to this subsection and the 
utility shall no longer be eligible to annually update the performance-based 
formula rate tariff pursuant to subsection (d) of this Section

In the event that the average annual increase is 2.5% or less as 
calculated pursuant to this subsection (g), then the performance-based 
formula rate shall remain in effect as set forth in this Section. 

. In such event, 
the then current rates shall remain in effect until such time as new rates 
are set pursuant to Article IX of this Act, subject to retroactive adjustment, 
with interest, to reconcile rates charged with actual costs, and the 
participating utility's voluntary commitments and obligations under 
subsection (b) of this Section shall immediately terminate, except for the 
utility's obligation to pay an amount already owed to the fund for training 
grants pursuant to a Commission order issued under subsection (b) of this 
Section. 

For purposes of this Section, the amount per kilowatthour means 
the total amount paid for electric service expressed on a per kilowatthour 
basis, and the total amount paid for electric service includes without 
limitation amounts paid for supply, transmission, distribution, surcharges, 
and add-on taxes exclusive of any increases in taxes or new taxes 
imposed after the effective date of this amendatory Act of the 97th 
General Assembly.

The fact that this Section becomes inoperative as set forth in this 
subsection shall not be construed to mean that the Commission may 
reexamine or otherwise reopen prudence or reasonableness 
determinations already made. 

 For purposes of this Section, "eligible retail customers" 
shall have the meaning set forth in Section 16-111.5 of this Act. 

This cap on average annual increases of 2.5% is an essential tool to ensure that 
rates increase only gradually and that rate payers are protected from rate shock as a 
result of the new regulatory paradigm that is being adopted in this and associated 
cases. Section 16-108.5 (g) clearly only excludes increases from energy efficiency 
programs from the calculation of the rate cap and does not exclude the reconciliation 
amount. 
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D. Other Proposals and Positions Regarding Formula, Tariff Schedules 
and Attachments, and Processes 

It appears that Staff’s other proposals are no longer contested.  (See, ComEd 
Initial Brief at 121; ComEd Reply Brief at 73-74).  Staff’s proposals are hereby adopted, 
subject to the corrections on pages 73-74 of ComEd’s Reply Brief and ComEd’s April 
27, 2012, Motion related to housekeeping and technical corrections, to the extent that is 
consistent with the rulings on contested issues herein.   
IX. OTHER 

A. Distribution System Loss Study 
The distribution loss factor represents the electric energy that was lost on, or 

consumed by, ComEd’s distribution system during the course of delivering electricity to 
customers.  The Commission permits electric utilities to charge retail distribution 
customers for these losses.  To accomplish this, ComEd established Commission-
approved distribution loss factors for each rate class which are expressed as a 
percentage of the total amount of energy that ComEd distributes to a particular class of 
customers.  Pursuant to the requirements set forth in ComEd’s last rate case, Docket 
10-0467, ComEd performed a distribution loss study in order to quantify and allocate the 
energy that was lost when supplying electricity to customers using its distribution 
system.  Generally, ComEd allocates distribution losses to each customer class based 
upon the estimated customer class load during various hours of the day and the typical 
distribution facilities used to supply members of each customer class.    (See, e.g., Staff 
Ex. 11.0 at 2; ComEd Ex. 10.9 at 31-33).   

1. Staff 
Staff opines that distribution losses, which are calculated independently of any 

rate structure, are not a rate design issue.  Staff further is of the opinion that 
segregating values for secondary (“SEC”) and service (“SERVICE”) elements in a 
distribution loss study are not matters that can be considered to be “rate design.”  (Staff 
Ex. 22.0 at 3).   

Staff witness Rockrohr recommended rejecting the distribution loss study that 
was proffered by ComEd in ComEd Ex. 7.1 and instead use the distribution loss study 
and distribution loss factors that resulted from ComEd’s Study Report No. 7B, because 
the factors included therein include updates to both customer loading and also, 
transmission losses.  In the alternative, Staff asserts, if the Commission rejects 
ComEd’s use of Study Report No. 7B to determine distribution loss factors because it 
does not segregate SEC and Service elements, which was required in ComEd’s last 
rate case, Docket 10-0467, then Staff recommends use of the distribution loss factors 
that the Commission approved in Docket 10-0467.  However, Mr. Rockrohr is of the 
opinion that the Commission should not use the distribution loss factors in ComEd Ex. 
7.1, because that distribution loss study only updates customer loads, without updating 
transmission losses.  In fact, Staff continues, the transmission loss factors in ComEd 
Ex. 7.1 were last updated in 1998, which is before the time when PJM began to operate 
ComEd’s transmission system.  (Staff Exs. 11.0 at 7-8, 22.0 at 4).   
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According to Staff, merely updating the study for customer loads does not mean 
that the study will more accurately reflect actual conditions.  Thus, Staff reasons, no one 
can be sure, after viewing ComEd Ex. 7.1, whether ComEd’s customer loads in 2012 
and beyond will be accurate.  (Id. at 7).  Staff additionally notes that customer 
categories with higher delivery voltages, such as the primary voltage categories, 
generally have lower distribution loss factors.  This is so, according to Mr. Rockrohr, 
because delivery of electric energy to customers that are supplied at a higher voltage 
generally involve fewer distribution system elements.  Staff further posits that the 
distribution loss study that ComEd proposes to use for determining customer rates does 
not segregate the SEC and SERVICE elements, even though the Commission’s final 
order in its last rate case, Docket 10-0467, required ComEd to do so in its next rate 
case.  (Id. at 3, 6-7).   

Staff requested that ComEd proffer, in its rebuttal testimony, evidence 
establishing why ComEd takes the position that updating customer load without 
updating transmission loss percentages is legal.  Staff states, however, that ComEd did 
not do so.  (See, Staff Ex. 22.0 at 4).   

2. U.S. Department of Energy 
According to the U.S. Department of Energy, ComEd has proposed new 

distribution system loss factors, (“DLFs”) based upon a Distribution System Loss Factor 
Study in which ComEd has selectively updated the inputs from the DLF study that was 
approved by the Commission in ComEd’s last rate case, Docket 10-0467, which 
increases the costs for distribution losses for nearly all of ComEd’s Retail Delivery 
Service customers.  In fact, the U.S. Department of Energy asserts, these increases 
reach as high as 20 percent for High Voltage customers with loads over 10,000 
kilowatts. (DOE Ex. 1.0 at 3).   

The U.S. Department of Energy further states that the currently-effective DLFs 
were based upon a Commission-approved ComEd DLF study that used inputs that 
included calendar year 2009 and delivery class loads, 2009 substation and transformer 
counts, and also an estimate of ComEd’s transmission loss factor dating back to the late 
1990’s.  It further contends that ComEd’s proposed DLFs in this case have been 
developed using an updated DLF study that ComEd prepared, using calendar year 
2010 zone and delivery class loads and substation and transformer counts.  However, it 
avers, ComEd continued to use its outdated transmission loss factor from the late 
1990’s in this study. (Id.).  

The U.S. Department of Energy points out that ComEd also filed a Distribution 
Loss Factor study in this case on December 21, 2011, which was based upon an 
updated transmission loss factor.  The U.S. Department of Energy contends that the 
updated transmission loss factor of 2.31 percent represents a 48 percent increase from 
ComEd’s previous transmission loss factor of 1.6 percent.  The U.S. Department of 
Energy further concludes that every ComEd Retail Delivery Service customer would 
experience lower costs for distribution losses with ComEd’s updated transmission loss 
factor DLF study, as compared with ComEd’s 2010 DLF study.  The U.S. Department of 
Energy opines that, when ComEd’s estimate of annual transmission-related energy 
losses increases, its estimate of annual distribution-related energy losses must 
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decrease.  This is because a utility like ComEd determines its distribution losses by 
adding the net output of all of the generators to the net transmission interchange.  From 
that total, it subtracts the total of its energy deliveries to customers, plus its transmission 
losses.  (Id. at 2-4, 5; DOE Initial Brief at 1-2). 

The U.S. Department of Energy further asserts that the DLFs produced by the 
updated transmission loss factor DLF study are uniformly lower by 11 percent for all rate 
classes, with the exception of the High Voltage Class, where the decrease is 24 
percent.  The U.S. Department of Energy states that the Commission should not 
approve ComEd’s proposal to increase DLFs on average, when in fact, ComEd has 
presented evidence that its DLFs should be lowered by a substantial amount.  
Alternatively, it contends that, if the Commission determines that changing the inputs 
within the DLF study is a rate design issue that should not be addressed in this docket, 
then, the Commission should leave the DLFs unchanged from those that were approved 
in Docket 10-0467.  (DOE Ex. 1.0 at 3-4, 5).   

3. Commercial Group 
The Commercial Group opines that the Commission should adopt the distribution 

loss factors that were approved in the 2010 Rate Order (in Docket 10-0467).  It, too, 
does not recommend adopting the study in ComEd. Ex. 7.1   The Commercial Group 
reasons that any other distribution loss study (other than that which was approved in 
ComEd’s last rate case) would change class cost allocations, which is contrary to the 
language in 220 ILCS 5/108.5(c)(6).  Alternatively, the Commercial Group continues, if 
the Commission determines that this proceeding is the “next rate case,” within the 
meaning in Section 16-108.5(c)(6) of the Public Utilities Act, the Commission should 
direct ComEd to adopt the loss factors from ComEd’s Study Report No. 3, which is the 
only study that separates the SEC and SERVICE elements as required by that order.  
(Commercial Group Initial Brief at 2, 4-5).   

The Commercial Group points out that the U. S. Department of Energy’s witness 
Etheridge testified that ComEd should update its distribution loss study with updated 
transmission loss factors and indicated that “all customer classes would experience a 
decrease in their costs for distribution losses if ComEd’s updated transmission loss 
factor DLF study is approved,” citing DOE Ex. 1.0 at 8.  This was a plausible prediction, 
it continues, based on the fact that total system losses are made up of transmission 
system losses, plus distribution system losses such that, once overall losses are known, 
any increase in the calculation of losses on ComEd’s transmission system necessarily 
means there is a corresponding decrease in distribution system losses.  Nevertheless, 
the Commercial Group concludes, despite the sharp increase in transmission losses, 
overall cost for distribution losses remained unchanged.  The Commercial Group 
contends that therefore, Study Report #7B is a rate design/class cost of service issue 
(ComEd Ex. 18.0, 2:33-35) that should not be considered in this proceeding.  (Id. at 5-
6).   

4. ComEd 
ComEd contends that adoption of Study Report No. 7B and the losses calculated 

therein is a rate design issue that must be addressed in a later proceeding.  It further 
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asserts that its proposed study, ComEd Ex. 7.1 is superior to the study approved in its 
last rate case (Docket 10-0467) because it is updated for the 2010 class load “data,” 
which reflects the relevant year at issue here. (ComEd Initial Brief at 121-22).  ComEd 
further states that there is simply nothing in the record supporting use of this study.  In 
fact, the Report is not even in the evidentiary record.  (ComEd Reply Brief at 74-75).   

5. Commission Analysis and Conclusions 
At the outset, the Commission concludes that calculation of distribution loss 

factors is not a rate case design issue.  As Staff points out, these factors are calculated 
in a manner that is independent of any rate structure.  Further, the applicable statute, 
Section 16-108.5 of the Public Utilities Act, provides that:  

Until such time as the Commission approves a different rate design and 
cost allocation pursuant to subsection (e) of this Section, rate design and 
cost allocation across customer classes shall be consistent with the 
Commission’s most recent order regarding the participating utility’s 
request for a general increase in its delivery services rates. 

(220 ILCS 5/16-108.5(c)(6); emphasis added).  Therefore, this statute requires ComEd 
to act in accordance with the most recent Commission order concerning its rates, which 
is the final order in Docket 10-0467.  This order required ComEd to do the following:  

Requiring ComEd to update its Distribution Loss Study with information 
from an updated Transmission Loss Study is uncontested.  The 
Commission, therefore, adopts Staff’s recommendation that ComEd shall 
provide an updated distribution loss study to all parties of record in the 
instant docket by the end of 2011.   

(Docket 10-0467, final order of May 24, 2011, at 329).  It further required ComEd to do 
the following:  

However, to eliminate future confusion, ComEd shall segregate the SEC 
and SERVICE elements in any future rate case in its initial filing.   

(Id. at 328; emphasis added).  Use of the word “shall” connotes “must”, as in, something 
that someone, or in the case of a corporation some thing, must absolutely do.  (See, 
e.g., People v. Emrich, 113 Ill. 2d 343, 346, 498 N.E.2d 1140 (1986); Governmental Ins. 
Exchange v. Jay. S. Judge, 221 Ill. 2d. 195, 197, 498 N.E.2d 1140 (2006)).  If ComEd’s 
personnel was unclear as to the meaning of the simple English word “shall,” ComEd 
could have sought clarification of the final order in Docket 10-0467.  ComEd did not do 
so.   

The plain language in Section 16-108.5 of the Public Utilities Act requires ComEd 
to resolve all rate design issues in a manner that is consistent with the Commission’s 
last rate case order.  Clearly, this statute requires ComEd to abide by the Commission’s 
last rate case order regarding rate case design. This ComEd did not do   

As is set forth above, the final order in Docket 10-0467 required ComEd to 
“update its evidence regarding DLFs.”  Implicit in any requirement that a utility “update” 
evidence is one that requires information is current.  There simply is no point in updating 
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that evidence with stale information/evidence.  (e.g., information that is over a decades 
old and is based upon a time period when ComEd controled both transmission and 
distribution of electricity, which is no longer the case).  Given that the evidence that 
ComEd has supplied regarding the transmission loss factors predate the time when 
PJM began operating ComEd’s transmission system, the information that ComEd has 
supplied is not relevant and cannot be considered to be in compliance with the 
Commission’s order in Docket 10-0467.  Thus, updating for the 2010 class load 
information, without more, does not establish that the information in ComEd Ex. 7.1 is 
current.    

ComEd’s articulated reason for failing to abide by a Commission order, even 
despite the statutory language (above) requiring it to do so, is that this issue is a “rate 
design” issue, which, according to ComEd, renders it outside the purview of 
Commission consideration here.  (See, e.g., ComEd Exs. 17.0 at 11-14; 18.0 at 3-4).  
This argument, however, ignores the statutory language requiring ComEd to abide by 
the language in the final order in Docket 10-0467, which, at a minimum, required 
ComEd to produce current and accurate information.  Also, the final order in Docket 10-
0467 required ComEd to segregate information regarding distribution losses for SEC 
and SERVICE elements.  ComEd did not do this.    

As Staff witness Rockrohr pointed out, distribution losses in ComEd’s system and 
the designation of values for SEC and SERVICE elements, are calculated 
independently of any rate structure but nevertheless have an impact upon all 
customers.  Thus, these elements of rate structure have the same impact upon rate 
structure that traditional rate case elements have, (e.g., pro forma capital 
improvements, incentive compensation, and pension expenses).   

ComEd shall, therefore, pursuant to its next reconciliation docket pursuant to 
Section 16-108.5 of the Public Utilities Act, file a distribution loss study that incorporates 
clearly-separate designations for values for both SEC and SERVICE elements.  ComEd 
shall also have updated (2011) evidence establishing updated transmission losses, as 
well as 2011 class loads.  However, because ComEd did not submit a study that 
incorporated all of this information, the Commission concludes that the DLFs should 
remain unchanged from those that were approved in Docket 10-0467.  

ComEd is further advised that failure to comport with the word “shall,” in this 
order, or any other Commission order, could commence a proceeding for failure to 
abide by the law or a Commission order, depending upon the situation.  (220 ILCS 5/5-
202). 

B. Study Report #5 
1. CTA/Metra 

These two entities, which comprise the entirety of the Railroad Class, , are 
concerned as to when the Commission should address a cost-allocation and rate design 
issue that relates to the Railroad Class.  CTA/Metra point out that in ComEd’s last rate 
case, the Commission ordered ComEd to undertake certain studies that would change 
cost allocation and rate design for the Railroad Class and result in these two mass 
transit agencies paying less for traction power (the electricity used to power the CTA’s 
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rapid transit cars and Metra’s electric trains).  They contend that, because Section 16-
108.5 discourages the consideration of cost allocation and rate design in this docket, 
this savings to the Railroad Class is being delayed until the time when ComEd either 
initiates a rate design proceeding on its own, or when the Commission initiates a rate 
design proceeding.  They assert that, in order to prevent further delay in implementing 
the changes to cost allocation and rate design contemplated by Docket 10-0467, the 
Final Order in this docket either should restate as findings the rate design conclusions 
regarding the Railroad Class on pages 190-91 of the Final Order in Docket 10-0467, 
and make it clear that the restated conclusions trigger the Section 108.5’s one-year time 
clock for ComEd to file a revenue-neutral rate design case, or it should open a separate 
docket to implement the findings regarding cost allocation and rate design that were 
made in Docket 10-0467.  CTA/Metra argue that, if the Commission takes neither 
course of action, ComEd can delay implementing the Commission-mandated cost 
allocation and rate design changes until as late as 2016.  (CTA/Metra Joint Initial Brief 
at 2).   

Citing Section 16.108.5(c), CTA/Metra state that ComEd’s witness Hemphill 
testified that ComEd has not determined if it would file a rate design case before it is 
mandated to do so, which, they claim, is three or four years after the final order is 
entered in this docket. (Tr. at 172).  They assert that the changes that were mandated in 
ComEd’s last rate case to cost allocation and rate design that would lower the Railroad 
Class’s rates could be delayed to as late as 2016.  CTA/Metra aver that the 
Commission can avoid this undesirable result in two ways.  First, because the Public 
Utilities Act requires ComEd to file a revenue-neutral rate design and cost allocation 
docket within one year after there are “findings of any final rate design orders of the 
Commission applicable to [ComEd],” the Commission can restate its findings from 
Docket 10-0467 in this docket, thereby triggering the one-year filing deadline for 
ComEd.  Also, CTA/Metra continue, the Public Utilities Act allows the Commission at 
any time to investigate “revenue-neutral tariff changes related to rate design.”   As a 
result, they continue, the Commission can open a new docket to investigate “revenue-
neutral tariff changes related to rate design of [ComEd] . . . that has been placed into 
effect.”  (220 ILCS 5/16.108.5(e); CTA/Metra Initial Brief at 3-4).   

CTA/Metra point out that in the Commission’s most recent rate case, Docket 10-
0467, the Commission ordered ComEd to revise its embedded cost of service study 
(ECOSS) to eliminate the “inappropriate” charges to the Railroad Class for facilities 
below 12 kV.  In Docket No. 10-0467, the Commission found that “[b]ased on the 
evidence provided, it is clear that the Railroad Class does not, and probably never will, 
take service at 4 kV.”  (Docket 10-0467, Final Order of May 24, 2011, at 191).  The Final 
Order stated: 

The Commission therefore directs ComEd to work with Metra and the 
CTA, and Staff if appropriate, to study, define, and delete from the costs 
assigned to the Railroad Class the costs that are associated with the 4 kV 
facilities that are not used to serve the Railroad Class.  Pursuant to that 
effort, ComEd shall develop a new embedded cost of service study for the 
next rate case that excludes the costs that are associated with facilities 
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below 12 kV from the Railroad Class.  This study shall be part of ComEd’s 
initial rate case filing.  Failure to comply with any portion of this directive 
could subject ComEd to the penalties provided in the Public Utilities Act 
for failure to comply with a Commission Order. 

(Id.).  
The CTA/Metra further cite the same Final Order, which provided in relevant part: 
Within one year from the date that a Final Order issues in this docket, 
ComEd shall file a report, clearly identifying it as required by Docket No. 
10-0467, which identifies and describes solutions to eliminate ComEd’s 
dependence on, and use of, each of the CTA-owned and Metra-owned 
railroad traction power substations to supply its other customers, and 
include estimated costs to implement each solution.  The report shall 
separately identify necessary modifications to Railroad Customer 
equipment, and provide an estimate of the cost that the Railroad 
Customer would bear, if the solution were implemented.  ComEd shall 
provide the report to the Railroad Customers.  At the time of its next rate 
case filing, ComEd shall file an updated copy of the report to reflect any 
progress parties have made in eliminating ComEd’s use and dependence 
upon Railroad Customer facilities. . . . .  
On Exceptions, Metra and the CTA argue that any requirement on this 
issue must include the Railroads.  (Metra Reply Brief on Exceptions at 12, 
18; CTA Reply Brief on Exceptions at 5).  The Commission agrees.  
Therefore, ComEd shall work with Staff and the Railroads when complying 
with the mandates above. 
However, at this time, the Commission declines to require these parties to 
select any particular avenue, or, to impose a deadline upon them.  
Decisions in this regard involve complicated legal questions (e.g., what 
party will be responsible for maintenance and repair of these facilities, 
what role these facilities might play in an emergency, to name a few) that 
are beyond the scope of the evidence presented here. 

(Id. at 274; CTA/Metra Initial Brief at 6-7).   
CTA/Metra acknowledge that ComEd filed Study Report No. 5 in this proceeding 

for informational purposes.  However, they assert that, while Study Report No. 5 does 
identify some of the potential costs that ComEd will incur that are associated with 
elimination of ComEd’s use of, and dependence on, Railroad Class facilities to serve 
other customers, Study Report No. 5 was prepared solely by ComEd with virtually no 
input from the Railroad Class.  In support, CTA/Metra cite CTA/Metra Joint Ex. 3.0 at 3.  
Also, by ComEd’s own admission, its cost analysis is not complete.  (See, ComEd Ex. 
17.0 at 12-13, Confidential Version; CTA/Metra Initial Brief at 7).   

CTA/Metra state that ComEd thus is not able to file a report that complies with 
the requirements in the Final Order in Docket 10-0467 by May 23, 2012.  They therefore 
request that the final order issued in this case extend the deadline for ComEd to file a 
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compliant study by six months and that this Commission direct ComEd to file a 
compliant study in the next ComEd rate design case, whether that case is instituted by 
ComEd or by the Commission.  (CTA/Metra Initial Brief at 7-8).  

2. ComEd 
According to ComEd, it has worked and will continue to work with CTA/Metra 

regarding this study; thus, such a requirement is unnecessary.  (ComEd Initial Brief at 
122).  However, ComEd does not object to setting a supplemental filing date, whereby 
ComEd would provide an update to the report following discussions among ComEd, 
CTA and Metra.  (ComEd Reply Brief at 74).   

3. Commission Analysis and Conclusions 
The Commission disagrees with ComEd’s assertion that it has worked with the 

CTA/Metra regarding this study.  There is no evidence that ComEd has allowed any 
input from the CTA or Metra, even though the subject of this study is ComEd’s use of 
facilities on CTA or Metra property which is used to supply electricity to third-parties.  
However, it is difficult to ascertain, from the information that CTA/Metra have provided, 
whether it is feasible for ComEd to complete a report that comprehensively addresses 
this problem within six months from the time when the initial deadline will expire, which 
would be approximately November 23, 2012.  The Final Order in Docket 10-0467 noted 
the complexity involved in such a report, as it determined that:  

These issues also require a thorough and well thought-out plan, which 
could differ on a case-by-case basis, based upon such factors as the 
location of the facility on the CTA or Metra premises, the age of the 
particular facility, and ComEd’s level of need to use a particular facility 
locally. 

(Docket 10-0467, Final Order of May 24, 2011, at 274).   
The better approach is to open a rate design docket, one which will involve 

monitoring by an Administrative Law Judge as to the participation involved by all 
pertinent parties and the progress made in developing the report mandated by the Final 
Order in ComEd’s last rate case.  In this way, the report could be fully developed before 
the time when ComEd’s next rate design-related case (either initiated by ComEd or by 
the Commission) is filed.  Therefore, a proceeding shall commence for the purpose of 
developing a study with participation from all of the parties that are affected by ComEd’s 
use of facilities on properties owned by the CTA or Metra.   

On Exceptions, CTA/Metra maintain that there is no need to open a separate 
docket, as is discussed above.  Instead, they contend that this Commission should 
merely order ComEd to cooperate with these two railroads.  (CTA/Metra Brief on 
Exceptions at 3).  However, that was done in Docket 10-0467.  It did not work well.  
Therefore, the Commission declines to merely order ComEd to cooperate with the 
CTA/Metra.   

In so ruling, the Commission does not suggest that behavior on the part of 
ComEd’s employees or its staff was in compliance with the Final Order in Docket 10-
0467.  Obviously, not including the CTA or Metra regarding matters that concern 
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facilities on their properties, and which also affects the flow of electricity to third-parties, 
from CTA/Metra property is in violation of this order, especially given the language in 
the last rate case order that is cited above.  The remedy for such exclusion is to provide 
a monitor of this situation, which is what opening a docket regarding this issue will do.   

However, the Commission declines to restate the findings and orders in the Final 
Order in Docket 10-0467 in order to provide a “triggering mechanism” for a rate design 
docket within 12 months from the time when this docket ends.  The pertinent language 
in Section 16-108.5 provides that: 

Following approval of a participating utility’s performance-based formula 
rate tariff pursuant to subsection (c) of this Section, the utility shall make a 
filing with the Commission within one year after the effective date of the 
performance-based formula rate tariff that proposes changes to the tariff 
to incorporate the findings of any final rate design orders of the 
Commission applicable to the participating utility and entered subsequent 
to the Commission’s approval of the tariff.  

(220 ILCS 5/16-108.5(e)).  While this language is far from clear, it means that ComEd 
must file a rate design docket within one year of whatever the Commission approves, as 
far as formula rate tariffs, in this docket.  Adding rate-design language here, therefore, 
does not appear to aid the CTA or Metra.  The Commission therefore declines to do so 
here.   
X. CONCLUSION 

Accordingly, the Commission approves the tariffs filed by ComEd, as is modified 
herein, requiring the re-filing of new tariffs.   
XI. Findings and Ordering Paragraphs 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that:  

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;  

(2) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; the Appendix attached 
hereto provides supporting calculations;  

(4) for purposes of this proceeding, as adjusted, Commonwealth Edison 
Company‘s rate base is $6,182,808,000; 

(5) the rate of return which Commonwealth Edison Company should be 
allowed to earn on its net original cost rate base is 8.16%; this rate of 
return incorporates a return on common equity of 10.05%, on long-term 
debt of 6.42%, and on short term debt of 0.72%;  
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(6) the rate of return set forth in Finding (5) results in tariffed operating 
revenues of $1,915,440,000 and net annual operating income of  
$504,659,000; 

(7) the Commission, based on Commonwealth Edison Company’s original 
cost of plant in service as of December 31, 2011, and reflecting the 
Commission’s determination adjusting that figure, approves 
$14,398,674,000 as the original cost of plant as of said date;  

(8) specific tariff provisions proposed by Commonwealth Edison Company in 
its initial filing do not reflect various determinations made in this Order; 
Commonwealth Edison’s Company proposed tariff provisions shall be 
permanently canceled and annulled consistent with the findings herein; 

(9) Commonwealth Edison Company shall be authorized to place into effect 
tariff sheets and associated informational sheets designed to produce 
annual tariffed revenues of $1,915,440,000, which represent a decrease 
of $168,630,000 or 7.62%; such revenues in addition to other revenues 
will provide ComEd with an opportunity to earn the rate of return set forth 
in Finding (5);  

(10) the determinations regarding cost of service, rate design, and other 
subjects contained in the prefatory portion of this Order are reasonable for 
purposes of this proceeding; the tariff sheets and associated informational 
sheets filed by Commonwealth Edison Company shall incorporate such 
determinations to the extent applicable to such sheets;  

(11) new tariff sheets and associated informational sheets authorized to be 
filed by this Order shall reflect an effective date that is consistent with the 
requirements set forth in Section 16-108.5 of the Act; Commonwealth 
Edison Company shall be allowed five business days after the issuance of 
this Order to submit its compliance filing, which shall then be subject to a 
review period; the new tariff sheets and associated informational sheets 
authorized to be filed by this Order shall take effect ten business days 
after the date of filing, with said tariff sheets, associated informational 
sheets, and supporting work papers, to be reviewed by the Staff of the 
Commission and corrected, if necessary, within that time period; 

(12) Starting when the rates from this proceeding become effective, all delivery 
service uncollectible costs shall be recovered through Rider UF.   

IT IS THEREFORE ORDERED that the proposed tariff sheets filed by 
Commonwealth Edison Company on November 8, 2011, are permanently canceled and 
annulled.  

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to file new tariff sheets and associated informational sheets in accordance with Findings 
(9), (10), and (11) and the prefatory part of this Order, applicable to service furnished on 
and after the effective date of said tariff sheets and associated informational sheets; 
work papers supporting the new tariff sheets and associated informational sheets shall 
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be provided to the Staff of the Commission concurrently with the filing of such tariff 
sheets and associated informational sheets. 

IT IS FURTHER ORDERED that the new tariff sheets and associated 
informational sheets authorized to be filed by this Order shall use the traditional font and 
single-spaced format of other Company filed rates in order to reduce the volume of 
tariffs and schedules filed, improve their consistency with existing tariffs, and improve 
their readability. 

IT IS FURTHER ORDERED that Commonwealth Edison Company shall change 
the formula template in accordance with this Order. 

IT IS FURTHER ORDERED that Commonwealth Edison Company‘s embedded 
cost of service study is accepted as a basis for setting rates in this proceeding.  

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain outstanding are hereby denied.  

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
By Order of the Commission this 29th

 
 day of May, 2012. 

 
 
 
      (SIGNED) DOUGLAS P. SCOTT 
 
       Chairman 
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