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REBUTTAL TESTIMONY OF J. SCOTT McPHEE1

ON BEHALF OF AT&T ILLINOIS2

I. INTRODUCTION3

Q. PLEASE STATE YOUR NAME.4

A. My name is J. Scott McPhee.5

Q. ARE YOU THE SAME SCOTT MCPHEE WHO SUBMITTED DIRECT6
TESTIMONY IN THIS CASE ON APRIL 24, 2012?7

A. Yes.8

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?9

A. I will respond to certain assertions made by Halo witnesses Russ Wiseman and Robert10

Johnson that relate to matters I discussed in my direct testimony.11

II. HALO’S DELIVERY OF LANDLINE TRAFFIC IN BREACH OF ICA.12

Q. YOU SHOWED IN YOUR DIRECT TESTIMONY THAT THE HALO-AT&T13
ILLINOIS INTERCONNECTION AGREEMENT (“ICA”) REQUIRES HALO TO14
SEND ONLY WIRELESS-ORIGINATED TRAFFIC TO AT&T ILLINOIS. DOES15
HALO DISAGREE WITH THAT?16

A. No.17
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Q. DOES HALO IDENTIFY ANY ACTIONS IT HAS TAKEN TO MAKE SURE IT18
DOES NOT SEND LANDLINE-ORIGINATED TRAFFIC TO AT&T ILLINOIS?19

A. No. On the contrary, Mr. Wiseman states that “Halo is not in a position to determine20

where or on what network the call[s] started, and we have not asked our customer [i.e.21

Transcom].”122

Q. DOES HALO DENY THAT IT HAS BEEN SENDING TRAFFIC TO AT&T23
ILLINOIS THAT BEGINS ON LANDLINE EQUIPMENT?24

A. No. Mr. Wiseman admits that most calls Halo sends to AT&T Illinois probably started25

on other networks and that it “would not surprise me if some of them started on the26

PSTN” (Public Switched Telephone Network).2 I read that as Mr. Wiseman’s27

understated way of admitting that Halo is, in fact, sending AT&T Illinois traffic that28

comes from the PSTN.29

Q. GIVEN THESE ADMISSIONS, HOW CAN HALO CLAIM IT HAS NOT30
BREACHED THE ICA?31

A. I don’t think it can. Halo argues, however, that even when calls begin as landline calls,32

they somehow “originate” again as wireless calls when they pass through Transcom33

before reaching Halo. More specifically, Halo contends that Transcom is an “Enhanced34

Service Provider,” or “ESP,” that ESPs are treated as “end users,” and that ESPs are35

deemed to originate (or re-originate) calls that pass through them. That argument fails,36

1 Pre-Filed Testimony of Russ Wiseman on Behalf of Halo Wireless, Inc. (“Wiseman Testimony”), at 32,
lines 9-10.

2 Id. at 32, lines 5-6.
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however, for reasons that Mark Neinast and I have discussed in our testimony, some of37

which I return to below, and that AT&T Illinois will set forth in full in its legal briefs.38

Q. MR. WISEMAN SUGGESTS THAT EVEN IF THE COMMISSION CONCLUDES39
THAT HALO IS WRONG, THE COMMISSION SHOULD NOT CONDEMN OR40
PENALIZE HALO FOR MAKING A BUSINESS PLAN THAT HALO BELIEVED41
WAS LAWFUL AT THE TIME.3 HOW DO YOU RESPOND?42

A. AT&T Illinois has not asserted a fraud claim against Halo, and is not asking the43

Commission to penalize Halo, or to decide with what state of mind Halo breached its44

ICA. AT&T’s only claim in this case is that Halo has, in fact, breached the ICA and that45

Halo is liable to AT&T, pursuant to AT&T’s tariffs, for the access traffic that Halo has46

delivered to AT&T. As a remedy, AT&T is asking the Commission to authorize AT&T47

to discontinue service to Halo under the ICA and to terminate the ICA, and to find that48

Halo is liable for access charges on the access traffic it has delivered, with the amount to49

be determined later, probably by the bankruptcy court. These are not penalties; they are50

the normal consequences of a material breach of contract such as Halo’s.51

Q. IN LIGHT OF HALO’S TESTIMONY, DO THE PARTIES STILL DISAGREE52
ABOUT WHETHER TRANSCOM IS AN ESP?53

A. Yes. Given the fact that Halo is indisputably sending AT&T Illinois traffic that54

originated on landline equipment, Halo’s only defense is that (1) Transcom is an ESP,55

and (2) because Transcom is an ESP, all traffic that passes through Transcom actually56

terminates on Transcom’s equipment, which then initiates a further communication – the57

communication that Halo delivers to AT&T. AT&T continues to maintain that Transcom58

3 Id. at 40, lines 5-7; 48, lines 2-4.
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is not an ESP, and that even if it is, that does not mean it terminates and originates calls,59

as Halo contends.60

Q. HAVE YOU YOURSELF TESTIFIED THAT TRANSCOM IS NOT AN ESP?61

A. Only in a very limited way. To the extent that the question whether Transcom is an ESP62

is a legal question, AT&T will address it primarily in its legal briefs, though Mr. Neinast63

touches on that subject. To the extent that the question is factual, Mr. Neinast and AT&T64

Illinois witness Ray Drause have discussed the pertinent facts. In my direct testimony, I65

discussed the FCC’s Order in Connect America Fund, which rejected Halo’s theory that66

calls that originate on landline equipment somehow become wireless calls when they pass67

through Halo.68

In addition, I pointed out that Transcom has billed itself as a provider of voice69

termination services, which is very different than, and inconsistent with, Halo’s litigation70

position that Transcom is an ESP. Specifically, Transcom’s website proclaimed:71

Voice Termination Service72
This is our core service offering. Transcom provides termination services73
throughout the world with a focus on North America.474

Obviously, the statement that voice termination service is Transcom’s core75

service offering is not consistent with Halo’s litigation position that Transcom is an76

enhanced service provider. In addition, that statement appeared on a Transcom webpage77

entitled “Products and Services,” which made no mention of “enhancements” or audio78

4 See Exhibit JSM-3 (Transcom web pages) (second emphasis added).
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quality. It is striking, to say the least, that Transcom claims to be an ESP based on79

purported enhancements to audio quality, but that Transcom’s own marketing description80

of its Products and Services did not mention enhancements or audio quality.81

This absence of any mention of enhancements in Transcom’s marketing82

description of its Products and Services is consistent with something we learned in the83

parallel Halo proceedings before the Wisconsin Public Service Commission: None of84

Transcom’s marketing materials (not just its website) and none of Transcom’s contracts85

with its customers made any mention of the supposed “enhancements” that Halo touts in86

this case. I do not believe enhancements can be an important part of what Transcom is87

selling its customers when Transcom’s marketing materials do not mention the88

enhancements and, more important, when Transcom’s contracts with its customers do not89

require Transcom to provide enhancements.90

As I noted in my direct testimony, Halo changed its website after AT&T pointed91

out in proceedings like this one that Transcom’s depiction of itself on the website was92

inconsistent with its position in these proceedings, but Halo cannot undo the effect of its93

admissions by erasing them.94
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Q. BUT HALO WITNESS JOHNSON INSISTS THAT TRANSCOM CHANGED ITS95
WEBSITE ONLY BECAUSE THE WEBSITE WAS DOING A POOR96
MARKETING JOB, NOT BECAUSE THE ADMISSIONS ON THE WEBSITE97
WERE HURTING HALO/TRANSCOM IN THESE PROCEEDINGS.598

A. I’m confident the Illinois Commerce Commission can decide which is the more plausible99

explanation. There is Halo’s explanation, which is essentially that Transcom100

unthinkingly and mistakenly said on its website that its core service offering was voice101

termination services, and foolishly forgot to make any mention of enhanced services,102

even though enhanced services is really its core service offering, and then – after AT&T103

pointed out the disconnect between what Transcom was saying on its website and what104

Transcom is saying litigation – corrected the errors for reasons that had nothing to do105

with the litigation. The other possibility is that voice termination services is indeed106

Transcom’s core service offering, as its website said, and that the purpose of the so-called107

enhancements (which Transcom’s customers care about little, if at all, and don’t even108

insist be mentioned in their contracts) is to facilitate an argument for not paying access109

charges – and that Transcom changed the website because Halo and Transcom110

recognized that they had shot their litigation position in the foot.111

5 Pre-filed Testimony of Robert Johnson on Behalf of Halo Wireless, Inc. (“Johnson Testimony”) at 26, lines
3-8.
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Q. IN YOUR DIRECT TESTIMONY, YOU STATED THAT “THE FCC REJECTED112
HALO’S ARGUMENT ABOUT WHERE CALLS ORIGINATE IN THE113
CONNECT AMERICA ORDER.”6 YOU THEN SAID, BASED ON YOUR114
PARTICIPATION IN PARALLEL CASES WITH HALO IN OTHER STATES,115
THAT IT APPEARS THAT HALO, AFTER SOME INITIAL RESISTANCE,116
NOW ACKNOWLEDGES THAT THE FCC DID INDEED REJECT ITS117
POSITION.7 DOES HALO’S TESTIMONY IN THIS CASE CONFIRM THAT?118

A. Yes. Mr. Wiseman states, “We acknowledge that the FCC . . . apparently now believes119

ESPs . . . do not originate calls.”8 When he says this, Mr. Wiseman is admitting that the120

FCC has rejected Halo’s theory, because the only basis for Halo’s theory that Transcom121

originates the calls that Halo delivers to AT&T was Halo’s contention that Transcom is122

an ESP.123

Q. MR. WISEMAN CONTENDS, HOWEVER, THAT THE FCC’S VIEW THAT124
ESPS DO NOT ORIGINATE CALLS IS A DEPARTURE FROM PRIOR125
PRECEDENT, DOESN’T HE?126

A. Yes, he says that the FCC’s holding that ESPs do not originate calls is a “reversal of127

course from prior precedent.”9128

Q. DOES AT&T AGREE?129

A. No. Nothing in the FCC’s discussion of Halo (which I quoted at pages 17-18 of my130

direct testimony) suggests the FCC thought it was departing from prior precedent. On the131

contrary, it is clear that the FCC was applying its existing rules to Halo’s activity.132

6 Direct Testimony of J. Scott McPhee (“McPhee Direct”), at 17, lines 341-342.

7 Id. at 18, line 395 – 19, line 420.

8 Wiseman Testimony at 50, lines 15-16.

9 Id.
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The FCC’s discussion of Halo comes immediately after paragraph 1004, which133

reads:134

The record presents several issues regarding the scope and interpretation135
of the intraMTA rule. Because the changes we adopt in this Order136
maintain, during the transition, distinctions in the compensation137
available under the reciprocal compensation regime and compensation138
owed under the access regime, parties must continue to rely on the139
intraMTA rule to define the scope of LEC-CMRS traffic that falls under140
the reciprocal compensation regime. We therefore take this opportunity141
to remove any ambiguity regarding the interpretation of the intraMTA142
rule. (Emphasis added.)143

It seems clear to me that the FCC was not creating some new rule that would apply only144

on a going-forward basis. Instead, the FCC expressly stated that it was “removing any145

ambiguity” regarding the existing intraMTA rule that “parties must continue to rely on”146

during the transition period.147

The FCC then discussed Halo in the next two paragraphs of its Order (paragraphs148

1005 and 1006). In that discussion, the FCC stated, “We clarify that a call is considered149

to be originated by a CMRS provider for purposes of the intraMTA rule only if the150

calling party initiating the call has done so through a CMRS provider.”10 I read a good151

many FCC orders, and it is my understanding that when the FCC says it is “clarifying” a152

point, that means it is making clear a point that was already true – not that it is departing153

from prior precedent. And it was in that same clarifying paragraph that the FCC said,154

“the ‘re-origination’ of a call over a wireless link in the middle of the call path does not155

convert a wireline-originated call into a CMRS-originated call for purposes of reciprocal156

10 Connect America Fund ¶ 1006 (emphasis added).
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compensation, and we disagree with Halo’s contrary position.” Plainly, the FCC did not157

think it was departing from prior precedent.158

Q. IS THERE ANOTHER REASON THAT AT&T BELIEVES THE FCC’S159
REJECTION OF HALO’S POSITION WAS NOT A DEPARTURE FROM PRIOR160
PRECEDENT?161

A. Yes. The question whether an ESP is a call originator is a legal question that AT&T will162

address in its briefs. To give the Commission a general idea of AT&T’s position,163

however, I am informed by counsel that the FCC has never held that an ESP “originates”164

calls that started elsewhere and end elsewhere and merely pass through the ESP165

somewhere in the middle. I am further informed by counsel that AT&T Illinois will166

show in its briefs that:167

 ESPs are treated as end-users only for the purpose of applying access168
charges, and treated as end users only for purposes of the FCC’s access169
charge rules.170

171
 An ESP cannot use this limited “end-user” status to claim it “originates”172

calls that actually began when someone else picked up a phone and dialed173
a number.174

175
 The ESP exemption from access charges applies only to the ESP itself, not176

to any telecommunications carrier that serves the ESP. Thus, even if177
Transcom were an ESP, Halo cannot claim the benefit of the exemption.178

179
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Q. MR. WISEMAN STATES: “WHILE WE ACKNOWLEDGE THAT THEY [THE180
FCC] HELD THAT THIS TRAFFIC DOES NOT ORIGINATE ON HALO’S181
NETWORK ‘FOR PURPOSES OF THE INTRAMTA RULE,’ THAT DOES NOT182
MEAN IT DOES NOT ‘ORIGINATE’ FROM TRANSCOM FOR OTHER183
PURPOSES, INCLUDING THE PROVISION IN THE ICA IN ISSUE IN THIS184
CASE.”11 IS THAT A PERSUASIVE POINT?185

A. No. That is one of those statements that at first blush may sound like it makes some186

sense, but that does not hold up if you give it even a little thought. As I noted above, and187

as AT&T Illinois will further explain in its legal briefs, the FCC’s exemption of ESPs188

from access charges is just that and no more – it is a rule that says ESPs, instead of189

paying interstate access charges, are treated as end users for purposes of the FCC’s access190

charge regime, and thus do not pay access charges. The only sense in which the rule191

treats ESPs as end users is by exempting them from access charges; the rule does not192

deem ESPs originators of all traffic that passes through them. Thus, when the FCC193

rejected Halo’s contention that Transcom’s presence in the middle of the call meant that194

the call originated with Transcom for purposes of the intraMTA rule (that is, for purposes195

of intercarrier compensation), the FCC was rejecting in its entirety, and for all purposes,196

Halo’s view of Transcom as a call originator.197

11 Wiseman Testimony at 34, lines 6-9. Mr. Johnson makes the same point in his testimony, at p. 6, lines 18-
20. He introduces the point, however, by saying that AT&T Illinois “claim[s], incorrectly, that the FCC has
declared Transcom’s traffic to be ‘landline’ traffic and therefore not wirelessly-originated . . . .” That simply is not
so. AT&T Illinois merely pointed out that the FCC disagreed with Halo’s position and stated that landline traffic
did not convert to wireless traffic because it traveled over a wireless link in the middle.
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Q. MR. WISEMAN ALSO SUGGESTS THAT THE FCC ACTUALLY DEEMED198
THE TRAFFIC THAT HALO PASSES ON TO ILECS TO BE NON-ACCESS199
TRAFFIC.12 DO YOU AGREE?200

A. No. It is absolutely clear that in paragraphs 1005 and 1006 of the Connect America Fund201

Order, which I quoted in my direct testimony, the FCC was saying that the traffic that202

Halo was claiming was non-access traffic was in reality access traffic. Indeed, that is the203

very point the FCC was making. Mr. Wiseman’s theory is based on the premise that204

when the FCC used the term “transiting” in paragraph 1006, it was using it in the same205

sense as when it later defined transit service, in an entirely separate part of the Order206

discussing an entirely different issue, as involving “non-access traffic.” Based on this, he207

suggests that Halo’s traffic cannot be subject to access charges. Given how clear it is that208

the FCC was saying in paragraphs 1005 and 1006 that the traffic at issue was access209

traffic, Halo’s suggestion that the FCC meant exactly the opposite based on something210

the FCC said in an entirely different part of the Order is absurd. Moreover, the primary211

issue in this case is whether the traffic Halo has been sending to AT&T Illinois is212

landline-originated, and Halo’s argument about the term “transiting” has nothing to do213

with that point.214

215

12 Wiseman Testimony at 34, lines 10-17.
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Q. MR. WISEMAN SAYS HE EXPECTS THE COURT OF APPEALS FOR THE216
TENTH CIRCUIT WILL REVERSE THE FCC’S CONNECT AMERICA FUND217
ORDER.13 HOW DO YOU RESPOND?218

A. Needless to say, this Commission should apply the law as it exists today and decline219

Halo’s invitation to speculate about what may or may not happen in a challenge to the220

FCC’s decision. This is particularly appropriate given that in the past, Halo has asserted221

with great conviction that the FCC would see things Halo’s way and that state222

commissions should not hear AT&T’s complaints against it. As the Commission is223

aware from AT&T Illinois’ previous submissions in this docket, the FCC did not see224

things Halo’s way, and federal courts across the nation have held that state commissions225

should hear these complaints.226

Q. MR. WISEMAN TESTIFIES THAT THE ICA HAS A “CHANGE OF LAW227
PROVISION,” AND THAT HALO INTENDS TO INVOKE IT.14 BEFORE YOU228
ADDRESS HALO’S INTENT TO INVOKE CHANGE OF LAW, PLEASE229
EXPLAIN THE CHANGE OF LAW PROVISION TO WHICH MR. WISEMAN230
REFERS.231

A. Most provisions in virtually any interconnection agreement reflect the law as it existed at232

the time when the ICA was entered – particularly including the requirements in section233

251 of the Telecommunications Act of 1996 (interconnection, unbundled elements,234

resale, collocation, etc.), the FCC’s Rules implementing those requirements, and FCC235

and State Commission orders applying those requirements. Not all ICA provisions236

reflect the law, because parties are free to depart from the requirements of the 1996 Act237

13 Wiseman Testimony at 34, line 15.

14 Id. at 68, lines 7-11.
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when they negotiate an ICA, but most provisions do, either because the parties agree on238

language that reflects current law or because the parties fail to agree and arbitrate239

language, in which event the state commission must impose language that reflects current240

law.241

The law changes, however – not the 1996 Act itself, but the FCC’s implementing242

Rules and FCC and state commission interpretations of the law. Recognizing that fact,243

interconnection agreements typically include “change of law” provisions that allow for244

language in the ICA to be changed if the law on which that language was based changes245

during the term of the ICA. The change of law provision in the Halo/AT&T Illinois ICA246

appears in Section 22, which reads:247

22.0 AMENDMENT OR OTHER CHANGES TO THE ACT;248
RESERVATION OF RIGHTS. The Parties acknowledge that the249
respective rights and obligations of each Party as set forth in this250
Agreement are based on the text of the Act and the rules and regulations251
promulgated thereunder by the FCC and the Commission as of the252
Effective Date. In the event of any amendment of the Communications253
Act of 1934, as amended by the Telecommunications Act of 1996, or any254
final and nonappealable legislative, regulatory, judicial order, rule or255
regulation or other legal action that revises or reverses the Act, the FCC’s256
First Report and Order in CC Docket Nos. 96-98 and 95-185 or any257
applicable Commission order or arbitration award purporting to apply the258
provisions of the Act (“Amendment to the Act”), either Party may, by259
providing written notice to the other Party require that this Agreement be260
amended to reflect the pricing, terms and conditions of each such261
Amendment to the Act. If any such amendment to this Agreement affects262
any rates or charges of the services provided hereunder, such amendment263
shall be retroactively effective, as determined by the FCC, the264
Commission or the Court, as of the Effective Date and each party reserves265
its rights and remedies with respect to the collection of such rates or266
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charges; including the right to seek a surcharge before the applicable267
regulatory authority.15268

Q. HOW DO YOU RESPOND TO MR. WISEMAN’S STATEMENT THAT HALO269
INTENDS TO INVOKE THE CHANGE OF LAW PROVISION IN LIGHT OF270
THE CONNECT AMERICA FUND ORDER?271

A. If Halo wants to change the parties’ ICA, that can only mean that Halo is not happy with272

what the ICA says now – carriers do not invoke change of law just because the law273

changes; they do so only when they do not like the provisions in their existing ICA. It is274

understandable that Halo does not like its ICA with AT&T Illinois, because Halo, while275

purporting to carry out its business plan, is methodically breaching that ICA.276

If Halo does ask to amend the ICA pursuant to the change of law provision,277

AT&T will respond as appropriate. That said, the Connect America Fund Order did not278

change the law that led the FCC to reject Halo’s argument concerning the origination of279

traffic that passes through Transcom. The FCC did not create a new rule in that regard,280

but instead clarified the same rule that has been in effect since the parties entered into the281

ICA. Beyond that, the FCC’s clarification makes clear that Halo’s position in this282

proceeding is, and always has been, wrong.283

The important point for present purposes, though, is that this case must be decided284

under the existing contract language – language that Halo admits is unfavorable to Halo285

when it states it will seek to amend the ICA.286

15 The ICA is Exhibit JSM-4 to my direct testimony.
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Q. MR. WISEMAN ALSO SAYS “WE ARE PREPARED TO OPERATE UNDER287
THE FCC’S NEW REGIME . . . BUT WE MUST BE GIVEN A CHANCE TO288
BRING OUR ARRANGEMENTS AND OPERATIONS INTO COMPLIANCE,289
AND THE FULL SET OF FCC RULES MUST BE IMPLEMENTED.”16 WHAT IS290
YOUR REACTION TO THAT?291

A. As I have said, AT&T Illinois does not think there is anything new about the legal292

principles that mean that Halo has breached the ICA. And as I understand it, it is for the293

bankruptcy court to decide if Halo can come up with a workable business plan. In any294

event, for purposes of this case Halo’s plea seems to me to be just the latest in a very long295

– and unsuccessful – line of stall tactics. Halo has made many futile attempts to deter this296

Commission, and other state commissions, from deciding AT&T’s claims,17 and Mr.297

Wiseman’s appeal for time to bring its operations into compliance with the law sounds298

like yet another variation on the same theme. This proceeding does not present the299

question whether Halo can devise a viable business plan any more than it presents the300

question whether Halo is entitled to a change in the terms of its ICA. AT&T Illinois301

respectfully urges the Commission to decide the questions that are presented in this302

proceeding as promptly as practicable.303

16 Wiseman Testimony at 30, lines 3-6.

17 Some of those attempts, including removals to federal court, motions to stay and frivolous motions to
dismiss, are described in AT&T Illinois’ Response to Halo’s Partial Motion to Dismiss, filed May 1, 2012, at 3-5.
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Q. HALO/TRANSCOM RELY ON RULINGS BY A BANKRUPTCY COURT304
FINDING TRANSCOM AN ESP IN 2005-2007, AND MR. JOHNSON SAYS THAT305
AT&T’S WITNESSES “ARGUE, ILLOGICALLY, THAT THIS COMMISSION306
SHOULD IGNORE FEDERAL COURT RULINGS THAT TRANSCOM IS AN307
ESP IN FAVOR OF THE TENNESSEE REGULATORY AUTHORITY (‘TRA’)308
RULING THAT TRANSCOM IS NOT AN ESP SIMPLY BECAUSE THE TRA309
RULING IS NEWER, INSTEAD OF HOLDING THE FEDERAL RULINGS IN310
THE SAME OR HIGHER DIGNITY.”18 HOW DO YOU RESPOND?311

A. That is really a subject for the legal briefs, but I will note that AT&T Illinois has not312

suggested that the Commission should “ignore” the bankruptcy rulings (which Halo calls313

the “ESP Rulings”). There are powerful reasons for giving more weight to the TRA’s314

decision than to the ESP Rulings, however, not the least of which is that Halo made the315

same arguments about the ESP Rulings to the TRA that it is making here, and the TRA316

was not persuaded. The point is not, as Mr. Wiseman puts it, that the TRA decision is317

“newer”; it is that the TRA considered, and rejected, the bankruptcy court finding. The318

TRA gave detailed and cogent reasons for its determination that Transcom is not an319

ESP,19 and its decision was in accord with the decision of the only other state commission320

that has ruled on the question whether Transcom is an ESP, the Pennsylvania Public321

Utility Commission (“PPUC”).20322

The TRA’s decision is also more pertinent here than the so-called ESP Rulings323

because it is, so far, the only decision by any state commission on the precise issue324

18 Johnson Testimony at 6, lines 21-24.

19 See Direct Testimony of Mark Neinast on Behalf of AT&T Illinois (“Neinast Direct”) at 26, line 526 – 27,
line 551.

20 Id. at 27, lines 553-564.
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presented here: whether Halo is breaching its ICA by delivering landline-originated325

traffic to AT&T. None of the ESP Rulings held that Transcom was an end user, or that326

calls terminate with or originate with Transcom.327

The ESP Rulings carry little precedential weight for other reasons as well. The328

earliest ESP Ruling on which Halo relies was vacated on appeal, and vacated rulings329

have no preclusive effect. E.g., Kosinski v. C.I.R., 541 F.3d 671, 676-77 (6th Cir. 2008)330

(collecting cases). And the ESP Ruling that confirmed Transcom’s plan of331

reorganization did not resolve any dispute between parties regarding whether Transcom332

was an ESP – much less whether all calls that pass through Transcom must be deemed to333

be wireless-originated – because that point was neither contested in that proceeding nor334

necessary to the order. Perhaps most important, none of the ESP Rulings says that335

Transcom somehow originates or re-originates, and changes to wireless, every call that336

passes through it, for none of the decisions even addresses that issue. Accordingly, the337

ESP Rulings have little bearing on the matters that are at issue here. If any decision is338

controlling in this case, it is the FCC’s rejection in Connect America Fund of precisely339

the position that Halo asserts here.340

Finally, the determinations by the Tennessee and Pennsylvania commissions that341

Transcom is not an ESP also carry more weight than the bankruptcy court finding342

because state utility commissions are more knowledgeable about these matters than343

bankruptcy courts are. To be sure, some aspects of this case may be unusual for this344

Commission, and others, but the basic subject matters – call origination, intercarrier345
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compensation, and even access charge avoidance schemes – are very familiar. For most346

bankruptcy courts, however, even the most basic telecommunications concepts are Greek.347

Q. MR. JOHNSON NOTES THAT YOU USE THE WORD “INITIATES” RATHER348
THAN “ORIGINATES,” AND ASSERTS THAT BY DOING SO, YOU ARE349
“IMPLICITLY ACKNOWLEDGING THAT TRANSCOM MUST ‘ORIGINATE’350
TRAFFIC TO HALO, EVEN IF ANOTHER PARTY ‘INITIATED’ THIS351
TRAFFIC ON SOME NETWORK AND IT IS THEN HANDLED BY352
TRANSCOM.”21 IS THAT CORRECT?353

A. No. The only time I chose to use the word “initiate” in my testimony was when I said354

this:355

To the best of my knowledge, and based on everything Halo has said in356
other state proceedings, neither Transcom nor any customer of Transcom357
actually initiates any telephone calls. Rather, Transcom takes calls358
initiated by customers of other carriers and then hands the calls off to359
someone else (here, Halo) before the calls are delivered to the carrier that360
actually terminates the call to an end user.22361

When I said that, I was not acknowledging anything. I used the word “initiates” because362

I was trying to make a very simple factual point – no calls start with Transcom or with363

any Transcom customer – and I wanted to avoid the possible complications I might cause364

by using the word “originates,” which is so controversial in this case.365

21 Johnson Testimony at 28, lines 9-10.

22 McPhee Direct at 10, lines 186-190. I also used the word in a quote of the FCC.
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Q. MR. WISEMAN EMPHASIZES THAT SOME OF THE TRAFFIC HALO366
DELIVERS TO AT&T ILLINOIS IS VOIP TRAFFIC.23 TAKING THAT AS367
TRUE FOR THE SAKE OF DISCUSSION, WHY IS IT SIGNIFICANT?368

A. It is not at all significant, at least for purposes of AT&T Illinois’ claims against Halo in369

this docket. Mr. Wiseman’s point is that VoIP traffic that is allegedly “originated” or370

“re-originated” by Transcom and delivered after December 29, 2011, is not subject to371

access charges. But the only thing that point could possibly bear on is the determination372

of how much money Halo owes AT&T Illinois in unpaid access charges, and AT&T373

Illinois has been very clear it is not asking the Commission to make that determination in374

this case.375

III. TERMINATION OF SERVICE TO HALO376

Q. MR. WISEMAN TESTIFIES THAT AT&T IS MISTAKEN IN ITS377
CONTENTION THAT HALO PROVIDES NO VALUE TO COMMUNICATIONS378
CUSTOMERS, AND THAT HALO IN FACT DOES PROVIDE VALUE AND SO379
SHOULD NOT BE REMOVED FROM THE MARKETPLACE.24 HOW DO YOU380
RESPOND?381

A. I have three responses. First, if Halo is materially breaching its contract with AT&T382

Illinois, which it is, then the law, as I understand it, entitles AT&T Illinois to discontinue383

performance of the contract, whether or not Halo is providing value to anybody; this is384

not a policy judgment for the Commission to make based on its assessment of the value385

Halo provides or does not provide. Second, the point that Mr. Neinast made in his direct386

testimony concerning AT&T Illinois’ termination of service to Halo was not that it would387

23 Wiseman Testimony at 40, line 12 - 42, line 22.

24 Id. at 21, line 1 – 22 line 13.



ICC Docket No. 12-0182
AT&T Illinois Ex. 1.1 McPhee

Page 20

20

be harmless because Halo provides no value; rather, it was that it would not cause any388

consumers to lose dial tone and would not cause any calls not to complete.25 Third, it389

does not seem to me that Halo provides any meaningful value to consumers in Illinois. I390

mention that with some reluctance, because it is not particularly germane to the391

determinations the Commission must make, but I did not want to let Mr. Wiseman’s392

claim go unchallenged.393

Q. WHAT VALUE DOES MR. WISEMAN SAY HALO PROVIDES?394

A. Actually, and intriguingly, he does not say that Halo provides any value. He has a395

question that reads “Does Halo provide any value or benefit to the consumers in Illinois?”396

But in his answer to that question, he contends that Transcom provides value; he does not397

say a word about any benefit provided by Halo, the company of which he is President.26398

Even if it true that Transcom provides some value (which I do not believe it does), that399

does not mean that Halo provides any value.400

Q. WHAT VALUE DOES MR. WISEMAN SAY TRANSCOM PROVIDES?401

A. Here is what Mr. Wiseman says: “[M]ajor providers of communications services402

voluntarily choose to purchase Transcom’s services and incorporate them into the403

delivery of service to their consumer customers.” Therefore, Transcom provides a404

valuable service, “not only to the service providers” who are Transcom’s customers, “but,405

by extension, to the service providers’ end consumers. Thus, if Transcom, and Halo as406

25 See Neinast Direct at 33, line 686 – 36, line 750.

26 Wiseman Testimony at 21, line 1 – 22, line 13.
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one of Transcom’s service vendors, are removed from the marketplace, this means that407

the preferred provider of service to these service providers is taken away, forcing these408

providers to employ their ‘second best’ choice, assuming they have such a choice.”27409

That makes no sense to me, for two primary reasons. First, Halo claims that it is410

just one of a number of Transcom vendors – vendors that Halo repeatedly describes as411

multiple and essentially interchangeable.28 If Transcom provides value, as Mr. Wiseman412

claims it does, there is no reason to believe that Transcom will disappear merely because413

AT&T Illinois discontinues service to Halo; Transcom can simply move its traffic to its414

other vendors. Unless, of course, Halo is, contrary to Halo’s own representations,415

indispensable to Transcom because the two companies inextricably engage together in an416

access charge avoidance scheme that depends on Halo’s unique status among Transcom’s417

supposedly multiple vendors.418

Second, Mr. Wiseman’s logic is that the service providers that are Transcom’s419

customers must see value in Transcom because they choose to be Transcom’s customers,420

and if there is value for the service providers, it necessarily follows that there is value421

(“by extension”) for their consumer customers. I am not an economist (and neither is Mr.422

Wiseman), but that seems like an awfully big stretch. If Transcom is providing any value423

to its customers, it is the avoidance of access charges. And for every dollar of “benefit”424

that someone is getting by not paying the applicable access charge, AT&T Illinois loses a425

27 Id. at 21, lines 17-23 (emphasis added).

28 See, e.g., Johnson Testimony at 12, lines 13-14; 13, lines 4, 7-22.
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dollar. If we assume, along with Mr. Wiseman, that the savings on his side of the ledger426

somehow wind up benefiting the consumers on that side of the ledger, doesn’t the427

corresponding loss on the AT&T Illinois side of the ledger have a correspondingly428

negative effect on AT&T Illinois’ consumer customers? As I understand it, the existing429

intercarrier compensation regime at least attempts to be economically rational, to the430

ultimate benefit of the consuming public. If that is so, then conduct that distorts or games431

the system is, one would presume, not beneficial for the consuming public.432

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?433

A. Yes.434
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