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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Bell Telephone Company, )
)

Complainant, )
) Docket No. 12-0182

v. )
)

Halo Wireless, Inc., )
)

Respondent. )

AT&T ILLINOIS’ OPPOSITION TO OBJECTIONS TO
DIRECT TESTIMONY OF J. SCOTT MCPHEE AND MARK NEINAST

Illinois Bell Telephone Company (“AT&T Illinois”) respectfully submits this Opposition

to the Objections of Halo Wireless, Inc. (“Halo”) to the Direct Testimony of AT&T Illinois

witnesses J. Scott McPhee and Mark Neinast. The “Objections,” which are really motions to

strike the testimonies of Mr. McPhee and Mr. Neinast in their entirety, are baseless and should

be denied.

First, testimony is admissible in proceedings before this Commission as long as it is “of a

type commonly relied on by reasonable prudent persons in the conduct of their affairs.” 83 Ill.

Admin. Code. § 200.610(b). AT&T Illinois’ testimony easily meets that test, and is fully

consistent with the type of testimony routinely submitted in Commission proceedings.

Moreover, Halo has already made the same objections and moved to strike Mr. McPhee’s and

Mr. Neinast’s same testimony in parallel complaint cases in other states, and every state

commission to consider those motions rejected them – Wisconsin, Tennessee, South Carolina,

and Georgia. See Attachments A, B, C, and D hereto. This case is no different.

Second, Halo’s Objections are defective on their face. Halo seeks to strike all of AT&T’s

Direct Testimony, yet the Objections cite no law and contain no analysis of any of the actual
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testimony being objected to. All Halo does is identify various portions of testimony by page and

line number and then repeat the same boilerplate objections over and over. Halo never attempts

to explain how any of the boilerplate objections could apply to any particular portion of

testimony. Indeed, Halo never discusses the actual content of the testimony at all. Given the

complete lack of analysis or explanation, Halo’s Objections fail at the outset. As the South

Carolina Commission observed in denying Halo’s identical objections, “[b]oth Halo’s objections

and its Motions are conclusory, and, for the most part, fail to explain how any of the conclusions

stated apply to any particular aspects of the testimonies. . . . Halo has not related any specific

principle of law that would dictate exclusion of any of the witnesses’ testimony.” Att. C at 1. It

is not the Commission’s task to hunt through testimony and try to decipher what Halo is even

talking about.

Third, Halo’s conclusory Objections have no merit. Halo’s Objections regarding Mr.

Neinast’s and Mr. McPhee’s testimony are largely identical (though the testimony is not), so

AT&T Illinois will address them together. Halo first contends that the testimony states

inadmissible “conclusions of law,” but it identifies no such inadmissible conclusions – because

there are none. At appropriate points in their testimony, Mr. Neinast and Mr. McPhee provide

context by informing the Commission of relevant orders, contractual provisions, and similar

matters that bear on the evidence they present. They also inform the Commission of AT&T

Illinois’ general position regarding those matters. In doing so, they take appropriate care to leave

it to AT&T Illinois’ attorneys to present the legal argument supporting those positions in briefs

(in contrast to Halo’s witnesses, who go on for page after page with the details of Halo’s legal

argument, all under the guise of “my counsel advises me that . . .”). This common practice of

putting regulatory testimony in the context of applicable rules, decisions, and contractual
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provisions is entirely appropriate and does not render any aspect of the testimony inadmissible.

Att. A at 3 (“Commission practice supports the presentation of facts in an organized and

meaningful way. Often the way to offer meaningful presentation of the facts requires a witness

to describe the applicable law, as the witness perceives it, to provide the context necessary to

make an informed decision.”).

Halo next contends that the testimony lacks “a foundation of personal knowledge and/or

reliance on admissible hearsay,” but again fails to identify any particular statements that lack

foundation. Mr. Neinast and Mr. McPhee make clear that their respective testimony is based

both on the broad knowledge of the industry that they have developed as longtime AT&T

employees and on specific knowledge they have developed from personally investigating the

facts in this case. While Halo is free to appropriately cross-examination these witnesses, its

attempts to prevent them from testifying at all is baseless. See id. at 2 (“[T]he [McPhee and

Neinast] testimony relies on data either provided by the movants or gathered through standard

industry practices. Each witness’s education, experience and company position provide

sufficient basis to rely on the offered facts and analysis.”).

Halo’s claim that the testimony of Mr. Neinast and Mr. McPhee “lacks foundation” for

an “expert opinion” is, like the rest of its Objections, unexplained and unfounded. Halo appears

to disagree with the methods and sources used in the call analyses that Mr. Neinast sponsored,

but such claims go at best to the weight of the testimony, not its admissibility, and Halo can

make its own contrary case through testimony and cross-examination. See Att. A at 2 (rejecting

Halo’s motion to strike because “[d]etermination of the validity and proper weight of probative

evidence occurs not on a procedural motion, but as part of the Commission’s review of the entire

record. An opposing party may contest the validity and weight of evidence through rebuttal and
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cross-examination.”); Att. C at 1 (rejecting motion to strike because Halo’s “objections go to the

weight, rather than the admissibility of the evidence. All parties will have full cross-examination

rights of all witnesses presented, thereby allowing the Commission to fully weigh the merits of

the evidence.”). Likewise, Halo’s assertions that Mr. McPhee’s and Mr. Neinast’s testimony is

“self-serving,” “speculative,” “demonstrably untrue,” or not the “best evidence” of the facts are

not merely unsupported, but also would go, at most, only to the weight of the testimony, not its

admissibility.

For all of these reasons, the Commission should promptly deny Halo’s Objections.

Dated: May 23, 2012 Respectfully submitted,

By: /s/ Dennis G. Friedman
Dennis G. Friedman
J. Tyson Covey
Mayer Brown LLP
71 South Wacker Drive
Chicago, IL 60606
(312) 701-7319
dfriedman@mayerbrown.com
jcovey@mayerbrown.com

Karl B. Anderson
General Attorney
AT&T Illinois
225 W. Randolph, Fl. 25D
Chicago, IL 60606
(312) 727-2928 (phone)
(312) 727-1225 (fax)
ka1873@att.com

Attorneys for Illinois Bell Telephone
Company
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CERTIFICATE OF SERVICE

I hereby certify that on May 23, 2012, I served a copy of the foregoing document

on the individuals listed on the attached Service List via e-mail.

/s/ Dennis G. Friedman
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SERVICE LIST

VIA E-MAIL

Janis Von Qualen
Administrative Law Judge
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
jvonqual@icc.illinois.gov

Karl B. Anderson
Corporate/Legal
Illinois Bell Telephone Company
225 West Randolph, Floor 25D
Chicago, IL 60606
ka1873@att.com

Dennis G. Friedman
J. Tyson Covey
Mayer Brown LLP
71 S. Wacker Dr.
Chicago, IL 60606
dfriedman@mayerbrown.com
jcovey@mayerbrown.com

Michael J. Lannon
Office of General Counsel
Illinois Commerce Commission
160 N. LaSalle, Suite C-800
Chicago, IL 60601
mlannon@icc.illinois.gov

Jennifer M. Larson
McGuire Craddock & Strother, P.C.
2501 N. Harwood, Ste. 1800
Dallas, TX 75201
jlarson@mcslaw.com

Troy P. Majoue
McGuire Craddock & Strother, P.C.
2501 N. Harwood, Ste. 800
Dallas, TX 75201
tmajoue@mcslaw.com



7
AMECURRENT 701850840.1 23-May-12 10:03

W. Scott McCollough
McCollough Henry PC
Bldg. 2-235
1250 S. Capital of Texas Hwy.
West Lake Hills, TX 78746
wsmc@dotlaw.biz

Steven H. Thomas
McGuire Craddock & Strother, P.C.
2501 N. Harwood, Ste. 1800
Dallas, TX 75201
sthomas@mcslaw.com

Karl Wardin, Executive Director
Regulatory
Illinois Bell Telephone Company
555 Cook St., Fl. 1E
Springfield, IL 62721
ww3587@att.com

James Zolnierek, Case Manager
Telecommunications
Illinois Commerce Commission
527 E. Capitol Ave.
Springfield, IL 62701
jzolnier@icc.illinois.gov


