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I. INTRODUCTION

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of

Illinois (the “People,” or “AG”), pursuant to the Commission’s rules, 83 Ill. Admin. Code

200.800, file their Initial Brief in response to the request of R.H. Donnelly Inc. d/b/a Dex One, as

agent for Illinois Bell Telephone Company (“Dex One”) to significantly change its current

delivery of residential white page directories, as mandated under the Commission’s Rules, 83 Ill.

Admin. Code 735.180(a) and (d), to customers in and near the City of Chicago. The People

contend that Dex One has not proven that no party will be injured if the Commission grants this

variance or that the rule is unreasonable or unnecessarily burdensome. Specifically, the People

argue that Dex One has greatly overstated the availability of electronic media to vulnerable

customers and has not sufficiently demonstrated that there has been a reduction in demand

commensurate with a finding that the rule is unreasonable or unnecessarily burdensome.

II. APPLICABLE LAWS AND RULES

The Commission Rules provide that “[p]rimary telephone directories of all exchanges

shall be revised, printed and distributed to customers at least once each year” and that “one copy

of each directory shall be distributed to each customer served by that directory.” 83 Ill. Admin.

Code 735.180(a), (d).

Section 13-513 of the Public Utilities Act provides that:

“A telecommunications carrier may petition for waiver of the application of a rule
issued pursuant to the Act. The burden of proof in establishing the right to a
waiver shall be upon the petitioner. The petition shall include a demonstration
that the waiver would not harm consumers and would not impede the
development or operation of a competitive market. Upon such demonstration, the
Commission may waive the application of a rule.”
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220 ILCS 5/13-513. Similarly, the Commission Rules provide that, in order to grant a variance

from this Rule, Dex One must demonstrate that:

“a) The provision from which the variance is granted is not statutorily mandated;

b) No party will be injured by the granting of the variance; and
c) The rule from which the variance is granted would, in the particular case, be
unreasonable or unnecessarily burdensome.” 83 Ill. Admin. Code 735.50.

III. BACKGROUND

On September 1, 2004, Dex One purchased the interests of Illinois Bell Telephone

Company (“AT&T Illinois”) and entered into a licensing agreement to publish AT&T’s business

yellow pages and residential white pages directories in Illinois for 50 years. (Staff Ex. 1.0 at 1-2).

Dex One acknowledges that it is “responsible for all aspects of publishing the AT&T-branded

directories, including sales, marketing, printing, and delivery” and that it is “contractually

obligated to comply with all of AT&T Illinois’ legal obligations related to directories, including

the applicable regulations of the Commission.” Petition at 2.

In Commission Docket No. 07-0434, the Commission granted permission to Dex One to

cease city-wide distribution of Chicago residential white pages and replace it with a white pages

directory specific to the customer’s neighborhood. As a condition of this variance, the

Commission ordered Dex One to provide city-wide residential white pages free of charge to

customers upon request; provide a CR-ROM copy of the residential white pages free of charge

upon request; and provide sufficient notice to customers. ICC Docket No. 07-0434, Amendatory

Order at 2-3.

On September 30, 2011, Dex One filed a Petition for Variance with the Illinois

Commerce Commission (“Commission”) requesting a variance from the mandatory delivery of a

residential white page directory in its existing neighborhood directories published and delivered



3

to all residents within the City of Chicago, and cease “saturation” delivery of residential white

page directories to certain markets outside the City of Chicago. Dex One Petition at 2-3. Dex

One asserts that the requested variance is “appropriate” and “in the public interest.” Petition at 3.

According to Dex One, all customers would continue to receive some form of the

revenue-generating yellow pages directory that would somehow also include government and

emergency listings. Petition at 2-3. In addition, customers who requested white pages directories

would receive them free of charge.

III (a). Dex One’s Position

Dex One cites to several external factors as the impetus for its request. Chiefly, Dex One

notes that because of customers’ increased access to technological platforms, including the

Internet, various computer databases, and smart phones, “[t]elephone directory use has changed.”

Dex One Ex. 1.0 at 9. In addition, because many consumers are choosing to have their numbers

remain unlisted or removing landlines from their homes and replacing them with mobile

telephones, there has been a reduction in the number of residential listings, leading to a reduction

in the “utility” of a printed residential white Page directory. Dex One Ex. 1.0 at 10.

As a result of “fast-paced technological change” and “increased privacy concerns,” Dex

One posits that customer demand for a printed residential white pages directory has greatly

diminished. Dex One Ex. 1.0 at 10. Finally, Dex One cites to “increasing environmental

sensitivity in more and more markets” that reflects a lower value for the printed residential white

page directory. Id.

III (b). Staff’s Position
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The Staff contends that Dex One is seeking to reverse a variance granted by the

Commission in Docket No. 07-0434, going against the expectation of customers and the current

rules. ICC Staff Ex. 1.0 at 5. The Staff also raises concerns with the lack of advance notice

provided to customers who expect to receive a residential white pages directory and that the

waiver does not specify how customers without internet access will obtain important information

while awaiting delivery of their printed directory. ICC Staff Ex. 1.0 at 6.

The Staff argued that Dex One failed to demonstrate that no party would be injured by

the granting of the variance and cites to Dex One’s failure to present statistical support for their

rationale. ICC Staff Ex. 1.0 at 7. In particular, Staff notes that a substantial number of Illinois

residents do not have access to the internet and that approximately 20% of Illinois residents do

not even own a computer. ICC Staff Ex. 1.0 at 7. In response to Dex One’s argument that

customers do not want the residential directories because it has received few requests for the

city-wide directory, Staff argues that there are varying interpretations of this low level of

requests, including that the existing neighborhood directories may fill the needs and that the

availability of the citywide directories may be inadequately publicized. ICC Staff Ex. 1.0 at 8.

Ultimately, Staff witness Joan Howard concluded that she was “not convinced that people do not

rely on the availability of a telephone directory that includes residential white pages.” ICC Staff

Ex. 2.0 at 3.

In addition, Ms. Howard testified that Dex One failed to demonstrate that the rule from

which it seeks a variance is unreasonable or unnecessarily burdensome. ICC Staff Ex. 1.0 at 7-8.

In particular, Ms. Howard notes that Dex One will continue saturation delivery of a business

yellow pages directory. Although Dex One does not receive advertising revenue from the

residential white pages listings, continuing to include the white pages residential listings
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(neighborhood white pages directory within Chicago) in the same book as the yellow pages

directory is not unreasonable or unnecessarily burdensome. ICC Staff Ex. 1.0 at 8. At most, Ms.

Howard would only recommend continuing the variance granted to Dex One in Docket No. 07-

0434. ICC Staff Ex. 1.0 at 9.

In her direct testimony, Ms. Howard also noted that she may reconsider her position if

Dex One produced certain survey data to support the assertions made by Dex One regarding its

customers’ desire, or lack thereof, to continue receiving the residential white pages directories.

ICC Staff Ex. 1.0 at 9. Although Dex One provided information related to the customer

experience in other states, it failed to produce any information to Staff specific to customers in

Illinois and Staff’s opposition to the waiver remained unchanged. ICC Staff Ex. 2.0 at 1.

IV. ARGUMENT

The People acknowledge the environmental benefits of producing and distributing less

paper residential directories as well as the changing technological landscape in which Dex One

operates. However, the People agree with, and support, Staff’s position that Dex One has failed

to meet its burden of proving that no party would be injured by its proposed variance in the

delivery of the white pages directory or that the existing rule is unnecessarily burdensome or

unreasonable. Accordingly, the Commission should reject Dex One’s petition for variance.

However, if the Commission does find sufficient cause to grant the waiver, the People propose

three alternatives, discussed below, to ensure that consumers are still guaranteed the benefits of

the important information contained in the residential white page directories.

The Commission granted Dex One a variance from its mandated distribution of the

residential white pages directory to customers in the City of Chicago in ICC Docket 07-0434.
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ICC Docket No. 07-0434, Amendatory Order at 3. Pursuant to that order, Dex One was

permitted to cease saturation delivery of a city-wide residential white page directory within the

City of Chicago. Id. at 2-3. Dex One was required to provide a neighborhood white pages

directory to all customers and a citywide white pages directory to any customer upon request. Id.

This ensured that residential customers in the City of Chicago had telephone numbers available

to them without the need to access paid directory service providers or use the internet to obtain

local residential telephone numbers.

Now Dex One seeks to greatly expand this previously granted variance and cease

distribution of any white pages residential directories in and near the City of Chicago. Dex One

asserts that customers have shifted their methods of obtaining the information contained in the

residential white page directories to various electronic methods, including the Internet, computer

databases, and smart phones. Although the People acknowledge that, anecdotally, many

customers now use these various electronic media to obtain this valuable information, Dex One

has not provided any support to back up its bald assertions that no Illinois consumers will be

injured by this request. With Internet access less than ubiquitous, there remains a sizeable

portion of the population that does not have electronic media in their homes. Dex One has not

offered evidence about Internet availability to people who are not in the workforce, who work at

jobs that do not require Internet access (e.g. employees in the restaurant industry or construction

workers), or who may not subscribe to Internet services for any number of reasons, including

income or technological restrictions.

The People support the position taken Ms. Howard that the survey results and customer

experiences in other states proffered by Dex One are insufficient to meet its burden to justify a

waiver of the rule. See Staff Ex. 2.0 at 1. The actions of other states that have allowed the
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cessation of saturation delivery for residential white pages does not provide meaningful data in

terms of demographics in Illinois and they do not address the Staff’s concerns about those

customers who do not have immediate access to electronic media. Therefore, Dex One’s petition

should be denied.

Dex One also argues that white page directories will be available to customers upon

request. The printed copy of the residential white pages is still a critical source of information

for many of the State’s most vulnerable consumers. Dex One’s current and proposed electronic

copies of the directory are not sufficient for these customers who continue to rely on the printed

version because they do not, or cannot, have regular access to a computer, the Internet, or a smart

phone. The lack of a printed white pages directory may jeopardize public safety for the most

vulnerable of these consumers if they do not have convenient and immediate access to important

information included in the white pages directory as they have now. In addition, absent a printed

white pages directory, there is a greater likelihood that these consumers will use some form of

directory assistance at an additional cost. Therefore, the Commission should reject Dex One’s

argument that “no customer will be injured” by the granting of the waiver. Dex One’s petition

should be rejected.

V. ALTERNATIVE PROPOSALS

The People submit that, in the event Dex One is permitted to cease the saturation delivery

of printed white page directories, that additional protections should be put into place to protect

the most vulnerable customers. Specifically, the People have three recommendations:
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1) Delay the implementation of the changes in the proposed areas for two years, and

prominently advertise a stronger “opt-out” program for consumers who choose to no

longer receive the white pages directory.

2) Delay implementation of the requested variance for one year, during which time Dex

One shall prominently display, printed on the front pages of the directory, a toll-free

number to call to receive the directory in subsequent years.

3) Allow immediate implementation of the requested variance and require Dex One to

run a comprehensive campaign advertising some form of free directory assistance

service and the already existing toll-free number for customers to call to receive the

printed residential white pages directory.

Dex One raises a number of arguments related to the validity of survey results. See, e.g.,

Dex One Ex. 3.0 at 3. A multi-year opt-out program would allow Dex One to gain valuable,

actual, data regarding customer experience and need in the Illinois market. Staff did not object

to an opt-out program. Staff Ex. 2.0 at 3.

Advertising and prominent notice of the opt-out program are critical to the success of the

proposed program. Consumers currently may not be aware that they may opt out of receiving

printed directories, or, conversely, that they can request directories by calling a toll-free

telephone number. Dex One would be responsible for prominently advertising and providing

notice of the procedures for opting out and developing a reliable tracking mechanism in order to,

ultimately, develop a targeted delivery system. In light of Dex One’s request for a waiver, it is in

its interest to develop an effective opt-out program. Prominent notice should be provided to

consumers, printed on the front page of all directories, that this may be the last white pages
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directory that they could receiving and the prominent notice should also provide a toll-free

number for consumers to call in to opt-out of receiving the directory in the future.

A two-year program would allow time for Dex One to gather valuable data based on

customer response to the opt-out program. Based on the results of the opt-out program, Dex One

could generate a more targeted delivery program. In the second year, based on the response of

the opt-out program, Dex One may revisit its current delivery strategy, reducing waste and costs

associated with the production and delivery of the residential white pages. If Dex One

determines that, after the first year of an opt-out program, the results are insufficient in light of

pre-determined metrics, then Dex One may choose to increase the advertisement in the second

year. Therefore, in lieu of granting Dex One’s waiver, the Commission should delay the waiver

for at least two years to allow Dex One to implement a structured multi-year opt-out program

that would address both Dex One’s concerns about the reliability of surveys by providing real-

life data of which customers find value in the directory and the Staff’s concerns that there has

been insufficient evidence presented about consumer interest in directory distribution. This

could also simultaneously reduce cost and waste.

The second alternative submitted by the People is that the Commission suspend Dex

One’s petition for one year and allow Dex One to advertise and provide prominent notice to

customers that the residential white page directories will no longer be delivered unless the

consumers request future delivery. As opposed to the opt-out program suggested by the People

above, this is more in line with an “opt-in” program. The primary difference between what Dex

One has requested and this proposal is that customers would be given adequate and sufficient

notice that they will no longer receive the white pages unless requested. Dex One is requesting

an immediate suspension of delivery. Delaying that request for one year allows Dex One, as
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noted by the People above, to develop a targeted delivery system and gain valuable customer

usage data that it currently does not have for the Illinois market. Providing a notice on the

current directory, subject to review by the parties, that the customer will not automatically

receive the directory next year gives customers sufficient notice and will not deprive them of the

important information contained in the directory while they are waiting for a requested delivery.

Finally, if the Commission determines that Dex One met its burden and approves an

immediate suspension of the delivery of the white pages, the People recommend that Dex One

launch and prominently advertise a toll-free directory assistance program to be made available to

all customers. It is the understanding of the People that some toll- free directory assistance

programs generate revenue while not charging the customer. The People do not object to Dex

One developing a revenue-generating toll free directory assistance number. Again, however,

prominent notice that this free service is available to customers is critical to ensuring that

customers retain all of the important benefits associated with receiving the residential white

pages and that they are not injured by the need to incur substantial costs for using directory

assistance (in most cases, around $1.99).

The People acknowledge, as Dex One argued, that several other jurisdictions have

allowed telephone exchange companies to suspend, cease, or otherwise modify the delivery of

residential white pages. However, the People urge the Commission to consider that several of

these states that have allowed telephone carriers to cease printed white pages directories to all

consumers in a saturation system have also mandated several protections in an attempt to limit

the potential harm to vulnerable consumers as discussed below.
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By way of example, the New Jersey Board of Public Utilities (NJBPU) addressed a

similar argument that Dex One makes regarding the decreased use of residential white pages and

held that:

“the Board agrees with the Company that technological advances have dramatically
changed how printed media is delivered and consumed, nevertheless, it is noted that not
every home has access to a computer and the internet.”1

The NJBPU required seven forms of notice to customers, including messages on bags containing

the directories, messages printed on the covers of directories, messages on the “911” page of the

directory, blow-in cards, and letters mailed to customers describing the changes.2 In addition,

the NJBPU required advanced tracking and reporting mechanisms to ensure that customers were

not being disadvantaged.3

The Florida Public Service Commission (FPSC), in response to a similar request, allowed

only a two year temporary waiver of the delivery, noting that public input on the issue was

“imperative.”4 The FPSC ordered the telephone communications provider, as well as its own

staff, to engage in several different methods of consumer outreach including Public Service

Announcements, news releases, and questionnaires, before ruling on the permanency of the

waiver. In resolving another waiver case, the Public Utilities Commission of Ohio required

prominent notice provisions to be placed in or on the revenue-generating yellow pages directory

delivered to all customers.5

1
In the Matter of Verizon New Jersey’s Petition for Waiver of New Jersey Administrative Code Regulations 14:10-

1A.5 Subsections (a) and (b) Pertaining to the Publishing and Distribution of Telephone Directories, Docket No.
TO10040255, Order of Approval (dated September 22, 2010).
2 Id.
3 Id. at 3.
4 In Re: Petition by BellSouth Telecommunications, Inc. d/b/a AT&T Florida d/b/a AT&T Southeast for waiver of
Rule 25-4.040(2), Florida Administrative Code, Docket No. 090082-TL; Order No. PSC-09-0492-PAA-TL (issued
July 8, 2009), at 5.
5 In the Matter of the Application of AT&T Ohio for Waiver of Certain Minimum Telephone Service Standards as Set
Forth in Chapter 4901:1-5, Ohio Administrative Code, Case No. 09-42-TP-WVR, Finding and Order (entered Feb.
11, 2009).
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Accordingly, if the Commission found that Dex One met its burden, the Commission

should also be aware of the findings of similarly situated Commissions in other states, and

should consider them when reviewing the reasonableness of the alternatives presented by the

People.

VI. CONCLUSION

Wherefore, the People of the State of Illinois respectfully request that the Commission

reject the requested waiver of Dex One’s mandated requirement to deliver residential white page

directories to all customers, or in the alternative, consider a program that would allow Dex One

to develop a targeted delivery program.
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