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I. INTRODUCTION 

Atmos Energy Corporation (“Atmos”) and Liberty Energy (Midstates) Corp. 

(“Liberty Midstates”) (collectively, “Joint Applicants”) respectfully submit this Reply Brief 

on Exceptions in response to Staff’s Brief On Exceptions to the Administrative Law 

Judge’s Proposed Order dated April 25, 2012 (“Proposed Order”). 

II. EXECUTIVE SUMMARY 
 
The Proposed Order is fully supported by the law and the record in this case. As 

a result, the exceptions proposed by Staff are unwarranted. In most cases, these 

exceptions are simply restatements of Staff’s earlier arguments on the issues in this 

docket; Staff has offered no new support in law or in the record to justify any changes to 

the Proposed Order. In addition to rehashing its old arguments, Staff has raised a few 

completely new issues that do not merit consideration, both because they lack record 

support and because Commission precedent precludes parties and Staff from raising 

new issues in a Brief on Exceptions. 

As stated in the Joint Applicants’ Brief on Exceptions, each of the conclusions of 

the Proposed Order is supported by the law and substantial and compelling record 

evidence. The Joint Applicants continue to believe that the Commission should adopt 

the Proposed Order, with only the minor clarification described by them in their Brief on 

Exceptions. This clarification provides that the language requiring that Section V of the 

Cost Allocation Manual (“CAM”) shall not apply in Illinois is set forth in Appendix A to the 

Proposed Order (the “Required Conditions”) as a required condition for approval, rather 

than as a modification to the CAM. Alternatively, or additionally, Liberty Midstates can 

incorporate this statement in the Illinois rider to each Affiliated Services Agreement 

(“ASA”). 
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III. ARGUMENT 

 
A. No Changes To The Proposed Order Should Be Made Based on 

Staff’s “6-102” Arguments. 
 

i. The Proposed Order Properly Granted The Joint Applicants’ 
Requests for Approval of Long-Term Debt. 

The Proposed Order properly approves, under both Section 6-102 and 7-101 of 

the Act, the long-term debt financing associated with the Proposed Reorganization that 

had been requested by the Joint Applicants in the Application.1 The record contains 

ample support showing that the long term debt is in the public interest and should be 

approved under both Section 6-102 and Section 7-102 of the Act. 

At the outset of the proceeding, Mr. Robertson testified that he is confident that 

Liberty Utilities Co. (“Liberty Utilities”) will be able to raise debt on reasonable terms and 

cited recent examples of debt issuances by Algonquin Power & Utilities Corp. 

(“Algonquin”) on terms comparable to those obtained by Atmos.2  This evidence 

provides a reliable indicator of Liberty Utilities’ corporate family’s ability to issue debt on 

competitive terms.3  

As indicated in the Joint Applicants’ summary of key terms of the proposed 

financing, Liberty Utilities will issue unsecured notes (the “Notes”), the proceeds of 

which Liberty Midstates will access through an intercompany loan (the “Loan”). 4 The 

terms of the Loan are essentially a pass-through of the terms obtained by Liberty 

                                            
1 Proposed Order at 11-12; Application, (Aug. 1, 2011) (“Application”) at ¶¶ 44-45. 
2 Joint Applicant Ex. 6.0 at 4:47-5:71. 
3 Id. 
4 Joint Applicant Ex. 6.3. 
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Utilities, meaning the interest rate paid by Liberty Midstates will be the interest rate of 

the Notes plus actual financing costs.5 Because the terms are equivalent to the terms 

actually available from a third party lender, the transaction is arm’s length and market-

based. 

The Joint Applicants and Staff agreed through stipulation that satisfaction of what 

is now Required Condition 8 of the Proposed Order would establish the reasonableness 

of Liberty Midstates’ proposed acquisition financing.6 Staff witness Freetly testified that 

satisfaction of this condition would indicate that Liberty Utilities can issue the proposed 

debt at a reasonable cost.7 Liberty Midstates has satisfied Required Condition 8, 

affirming the reasonableness of the proposed debt financing. 

Not once in this proceeding did a Staff witness raise any objections to the Joint 

Applicants’ request that the Commission approve the issuance of the long term debt 

pursuant to Section 6-102 and Section 7-101. The record contains no evidence to 

contradict the Joint Applicants’ showing that approval of the long term debt is in the 

public interest, let alone enough evidence to support the modification of the Proposed 

Order on this point. The approvals of the long term debt set forth in the Proposed Order 

should be adopted by the Commission. 

 
ii. Staff’s “6-102” Arguments Were Not Raised in a Timely 

Fashion and Should Be Rejected. 

                                            
5 Id. 
6 See Stipulation (Feb 23, 2012) (“Stipulation”) at III.A; Proposed Order, Appendix A at 
Condition 8; Staff Ex. 8.0 at 3:41-43. 
7 Staff Ex. 8.0 at 3:41-43. The condition proposed by Staff witness Freetly was subsequently 
modified and agreed to by Staff and the Joint Applicants through stipulation. Stipulation at III.A.  
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In its Brief on Exceptions, Staff raised entirely new issues relating to the financing 

approvals sought by the Joint Applicants. Substantively, Staff’s arguments are without 

support, as discussed elsewhere in this reply brief. But as a threshold issue, Staff is 

precluded from raising these issues for the first time in its Brief on Exceptions based on 

Commission precedent. 

The Commission has previously held that adopting a proposal made by Staff for 

the first time in Staff’s Brief on Exceptions and not fully developed in the record would 

likely constitute reversible error.8 In another case, the Commission has considered a 

party’s failure to raise an argument until its Brief on Exceptions to constitute a waiver of 

that argument.9 None of the arguments made by Staff in Section I of its Brief on 

Exceptions were raised in this proceeding. They were not raised by Staff witnesses in 

their direct or rebuttal testimony (or on cross-examination), and they were not raised by 

Staff in Staff’s initial brief or reply brief.  

By asserting these new allegations in their Brief on Exceptions, Staff has 

precluded the Joint Applicants from being able to address their points while the record 

remained open. If Staff had made any of these arguments earlier in the proceeding, the 

Joint Applicants could have introduced testimony in rebuttal, and cross-examined Staff 

witnesses on these issues. As it stands, Staff has introduced no evidence to rebut or 

impeach, but it would nonetheless go against any standards of fairness to heed the 

                                            
8 See Ill. Commerce Comm’n v. Ill. Bell. Tel. Co. Docket No. 97-0601 (Cons) (Ill. Commerce 
Comm’n, March 29, 2000) (“The Commission finds that crafting a phase in program out of thin 
air would likely be reversible error and declines to adopt this proposal.”). 
9 See Cons. Commc’n Telecom Serv., Docket No. 96-0329 (Ill. Commerce Comm’n, Order, 
October 9, 1996) (Waiving an argument that a proposal for an interconnection agreement and 
unbundled access was not a bona fide request).  
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unsupported assertions set forth in Section I of Staff’s Brief on Exceptions.10 The 

Commission should not now consider these arguments.  

iii. Staff’s “6-102” Arguments Lack Substantive Merit and Are 
Unsupported By The Record. 
 

As set forth in Section III.A.i above, the Proposed Order correctly grants the 

approvals under Section 6-102 and 7-101 of the Act requested by the Joint Applicants. 

As set forth in Section III.A.ii above, Staff is precluded from raising new arguments at 

this late stage of the proceeding. Not surprisingly, the record contains no support for 

Staff’s new position on this issue.  

1. Required Condition 8 Has Been Met, Satisfying Even 
Staff’s Flawed Arguments. 

Staff did testify as to Liberty Midstates’ proposed acquisition financing during the 

evidentiary stage of this proceeding,11 and indeed did make recommendations that the 

financing meet certain requirements as a condition to approval.12 Chief among those 

requirements was that the long term debt be rated at BBB-/Baa3 or above by a credit 

agency, as set forth in the Stipulation and adopted as Required Condition 8 in the 

Proposed Order.13 Liberty Midstates is required to file a copy of the compliant rating 

letter along with a certification from Liberty Utilities’ CEO or CFO that it received no oral 

                                            
10 See Staff Brief on Exceptions at 1-4; 83 Ill. Adm. Code 200.25 (“Persons appearing in and 
affected by Commission proceedings must be treated fairly.  To this end, parties which do not 
act diligently and in good faith shall be treated in such a manner as to negate any disadvantage 
or prejudice experienced by other parties.”). 
11 See Staff Ex. 2.0 at 4:65-6:112. 
12 See Staff Ex. 8.0 at 1:14-4:61. 
13 See Proposed Order, Appendix A at Condition 8. See also Staff Ex. 8.0 at 3:41-43. The 
condition initially proposed by Ms. Freetly was modified to permit a lower credit rating than 
indicated at the time in Staff. Ex. 8.0 through the Stipulation. See Stipulation at III.A.  
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or written statements from any credit agency indicating that the proposed issuance will 

be rated lower.14 Staff witness Freetly testified that satisfaction of this condition would 

indicate that Liberty Utilities can issue the proposed debt at a reasonable cost.15 

Contrary to the parties’ stipulation and Required Condition 8, which require the 

filing to be made prior to the closing of the Proposed Reorganization and presumably 

after a Commission Order makes the Required Conditions effective, Staff seems to be 

arguing that the letter must be provided prior to the Commission’s being able to issue an 

order granting approval. Staff references Required Condition 8, but complains that 

Liberty Midstates had not, as of the date of Staff’s Brief on Exceptions, provided the 

filing that Required Condition 8 requires prior to closing. Staff is impermissibly 

attempting to modify the proposed condition. Staff’s attempt is unwarranted and 

contrary to the parties’ stipulation in this docket. 

Putting this to the side, Required Condition 8 was fulfilled on May 16, 2012. 

However misguided Staff’s arguments are, the concerns expressed are nonetheless 

satisfied with the filing of the documentation demonstrating compliance with Required 

Condition 8.  

Staff also made additional arguments regarding the long term debt approvals. 

Although Staff’s Brief on Exceptions is not clear on this point, these additional 

arguments appear to be based on the assumption that Required Condition 8 has not yet 

                                            
14 Id. 
15 Staff Ex. 8.0 at 3:41-43. The condition proposed by Staff witness Freetly was subsequently 
modified and agreed to by Staff and the Joint Applicants through stipulation. Stipulation at III.A. 
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been satisfied.16 Because the condition was satisfied, these additional arguments 

should no longer apply.  However, in the event the Commission considers Staff’s 

additional arguments to be independent of the satisfaction of Required Condition 8, the 

Joint Applicants address these additional arguments below. 

2. The Long Term Debt Is Issued on Market-Based Terms 
Applicable to the Utility. 

Staff asserts that its interpretation of the public interest standard requires “that 

the terms of the loan be less expensive to the utility than it could obtain if the utility 

borrowed from a non-affiliated entity.”17 Staff’s view is unnecessarily limited.  The 

Commission has found that this analysis is only one method of showing that a loan is in 

the public interest.18 Nevertheless, even if Staff’s interpretation were the only method of 

showing that the loan is in the public interest, as discussed above, the Joint Applicants 

have already shown that the terms of the debt are being provided to Liberty Midstates 

on a pass-through basis and are therefore being set based on market pricing.19 At the 

least, this is the cost that Liberty Midstates would have to pay in the markets for 

equivalent debt, although in all likelihood the cost of debt issued directly to Liberty 

                                            
16 Staff’s brief on exceptions states that because Liberty has not yet provided the required 
letters, “Staff was not able to determine whether the proposed long-term debt will be issued at 
reasonable cost,” and then goes on to make the additional arguments discussed further here in 
the same paragraph. Staff Brief on Exceptions at 2. 
17 Staff Brief on Exceptions at 2.  
18 The cases cited by Staff indicate that one way of showing that a transaction is in the public 
interest is to show that the transaction is less expensive than entering into a transaction with a 
third party, but the Commission did not adopt this as the only way of showing that a transaction 
is in the public interest. See Ill. Am. Water. Co., Docket No. 10-0737 (Ill. Commerce. Comm’n, 
Order, Jan. 20, 2011); Aqua Illinois, Inc., Docket No. 08-0496 (Ill. Commerce Comm’n, Order, 
Nov. 13, 2008). 
19 See Joint Applicant Ex. 6.3. 
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Midstates, which does not have a credit rating or financial statements, would be higher 

than debt issued through Liberty Utilities. 

In addition, as is the case with all of Staff’s arguments on this point, there is no 

record support for Staff’s assertions. No Staff witnesses testified as to the arguments 

contained in Section I of Staff’s Brief on Exceptions. The Commission should reject 

these arguments. 

3. The Capital Structure of Liberty Utilities is Part of the 
Record. 

Staff also complains that “[s]ince the capital structure of Liberty Utilities is not part 

of the record in this proceeding, it is not known how it compares to the capital structure 

of Liberty Energy Midstates”.20 First, Staff is incorrect regarding the contents of the 

record. The Joint Applicants filed Liberty Utilities’ five-year forecast, which sets forth 

Liberty Utilities’ capital structure, as an accompanying exhibit to the rebuttal testimony 

of Ian Robertson.21 In fact, Staff witness Freetly discusses Liberty Utilities’ financial 

forecast in her rebuttal testimony.22 This is reason enough to reject the argument. 

Second, no Staff witness testified as to the effect of Liberty Utilities’ capital 

structure on any required finding in this proceeding. Accordingly, whether Liberty 

Utilities’ capital structure is part of the record is a moot point. No conclusion can be 

drawn based on the capital structure being in the record, because there is no record 

evidence advocating a certain result based on a certain capital structure. 

4. No New Conditions Should Be Imposed on the Issuance 
of Debt and Equity.  

                                            
20 Staff Brief on Exceptions at 2.  
21 Joint Applicant Ex. 6.1 (Five year forecast of Liberty Utilities). 
22 Staff Ex. 8.0 at 1:16:-2:23 
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 Staff now suggests a new condition to the issuance of debt and equity authorized 

by the Proposed Order, specifically that the Joint Applicants satisfy all of the Required 

Conditions prior to the issuance of debt and equity.23 None of the Staff witnesses 

indicated that such a condition was necessary for the Commission to make its findings, 

and Staff cites no case law in support of its argument.  

 The Joint Applicants are required to satisfy all of the Required Conditions; it is 

the nature of the Commission’s order. However, many of the Required Conditions 

cannot be satisfied until after the closing of the transaction and in fact for years 

thereafter.24 It would be impossible for the Joint Applicants to satisfy many of these 

conditions unless the acquisition financing is put in place. Staff’s recommended course 

of action makes no sense and should be dismissed. 

iv. Conclusion Regarding Staff’s “6-102” Arguments. 

Staff’s exception to the Proposed Order’s approval of Liberty Midstates’ 

acquisition financing is untimely, without support, and contrary to the record. 

Accordingly, the Commission should reject Staff’s replacement language and adopt the 

current language of the Proposed Order, which is fully supported by the record and 

applicable law. 

B. Staff’s Argument that the Proposed Order Should Require an ASA 
Between APCo and LUC is not Supported by the Record. 

 Staff’s Brief on Exception presents the same flawed arguments for its proposed 

ASA between Algonquin Power Co. (“APCo”) and Liberty Utilities (Canada) Corp. 
                                            
23 Staff Brief on Exceptions at 2. 
24 See Proposed Order, Appendix A at Condition 1 (requiring semi-annual compliance reports); 
id. at Condition 2 (requiring Liberty’s president to appear before the Commission on an ongoing 
basis); id. at Condition 19 (requiring reimbursement to the Commission of costs associated with 
inspection of books and records located outside of Illinois). 
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(“LUC”) that were made in Staff’s Initial Brief and Reply Brief. Staff’s arguments are not 

supported by the record and Staff’s proposed replacement language should not be 

adopted. 

Staff’s Brief on Exceptions complains that “the CAM proposed by the [Joint 

Applicants], Section C, clearly states that APCo may provide engineering and technical 

labor services directly to [LUC] which includes the Illinois regulated utility.”25 Staff’s 

argument operates under a fundamental misunderstanding; LUC does not include the 

Illinois utility.26 Liberty Midstates and LUC are two different corporations and Staff’s 

argument incorrectly conflates two separate businesses.27 APCo’s providing services to 

LUC is distinct from APCo’s providing services to Liberty Midstates. When APCo 

provides services to LUC, it is not providing services to a public utility.28 As the Joint 

Applicants have repeatedly noted, the Commission considers transactions between two 

non-utility affiliates to be outside of the scope of Section 7-101.29  

Staff noted that Section 7-101(3) of the Act requires approval of contract between 

an Illinois public utility and an affiliated interest, and opined that the Commission must 

                                            
25 Staff Brief on Exceptions at 8. 
26 See Application at Para 9 (LUC and Liberty are separate companies). 
27 See id. (LUC and Liberty are separate businesses).  
28 See Joint Applicant Exhibit 9.10 at § 1 (organizational chart); Joint Applicant Ex. 1.0 at 4:67-
84 (LUC is a Canadian corporation). 
29 See Joint Applicant Initial Brief at 40-41; 220 ILCS 5/7-101 (“The Commission shall have 
jurisdiction over affiliated interests having transactions, other than ownership of stock and 
receipt of dividends thereon, with electric and gas public utilities under the jurisdiction of the 
Commission.”); GTE Illinois, Docket No. 91-0137 (Ill. Comm. Comm’n, June 26, 1991)(“The 
Commission notes that its jurisdiction over ‘affiliated interests’ pursuant to Section 7-101(2) is 
limited to their transactions with public utilities.”). 
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require an ASA for services provided by APCo.30 This would be true if APCo would be 

providing services to Liberty Midstates; however, Liberty Midstates does not envision 

APCo providing services to Liberty Midstates.31 As has been stated many times, Liberty 

Midstates understands that if it is to enter into a transaction with APCo, Section 7-101 

requires the transaction to have been approved by the Commission.32 As Mr. Eichler 

testified, Liberty Midstates will seek that approval in the unlikely event it decides to 

engage in a transaction with APCo.33   

Staff’s Brief on Exceptions points to testimony made by Mr. Eichler admitting that 

APCo may provide engineering and technical services to LUC.34 What Staff does not 

(and cannot) point to is evidence that APCo may provide services to Liberty Midstates.35 

Such evidence does not exist and as previously described, Mr. Eichler testified that 

Liberty Midstates does not envision that scenario occurring.36 Because LUC and Liberty 

Midstates are separate entities (of which only Liberty Midstates will be an Illinois public 

utility), Staff’s argument is simply misguided. 

Staff complains that “whether an affiliated entity is a domestic corporation, or 

whether that affiliated entity is a public utility or consideration of the number of ASAs 

                                            
30 Staff Brief on Exceptions at 8. 
31 Tr. at 45:15-20. 
32 Joint Applicant Ex. 9.0 at 14:332-341; Joint Applicant Initial Brief at 39-40. The Joint 
Applicants note that not all transactions between a public utility and an affiliate require approval 
under Section 7-101. See, e.g., 83 Ill. Adm. Code 310. For the sake of brevity, the Joint 
Applicants refer to transactions between the utility and an affiliate as applying only to those 
transactions for which approval is required by Section 7-101, where the context so requires. 
33 Tr. at 45:15-20. 
34 Staff Brief on Exceptions at 8. 
35See id. at 8-9 (no record support for transactions between APCo and Liberty). 
36 See Tr. at 45:15-20. 
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from various affiliates already requiring Commission approval has no bearing on the 

determination of whether Commission approval of the transaction between that affiliate 

(APCo) and the regulated entity (Liberty Midstates) is necessary.”37 Staff’s argument 

misses the point. Neither APCo nor LUC are public utilities and therefore Section 7-101 

does not apply to transactions between them.38 The Joint Applicants have not disputed 

that transactions between APCo and Liberty Midstates would require Commission 

approval.39 The Joint Applicants have presented evidence that transactions between 

APCo and Liberty Midstates are not contemplated at this time, which is why no 

agreement between APCo and Liberty Midstates has been proposed.40  

Staff also claims that APCo can directly charge Liberty Midstates pursuant to the 

CAM.41 Staff is incorrect. As pointed out in the Joint Applicants Reply Brief, the CAM 

has not been independently submitted for approval.42 The CAM is an attachment to 

specific ASAs and as such describes how costs will be allocated under those specific 

ASAs.43  It is not a stand-alone document that would authorize transactions not 

                                            
37 Staff Brief on Exception at 9. 
38 See Joint Applicant Exhibit 9.10 at § 1 (organizational chart); Joint Applicant Ex. 1.0 at 4:67-
84 (LUC is a Canadian corporation); Application at GTE Illinois, Docket No. 91-0137 (Ill. Comm. 
Comm’n, June 26, 1991)(“The Commission notes that its jurisdiction over ‘affiliated interests’ 
pursuant to Section 7-101(2) is limited to their transactions with public utilities.”). 
39 See Tr. at 45:15-20. 
40 Tr. at 45:15-20; Joint Applicant Ex. 9.0 at 14:332-341; Joint Applicant Initial Brief at 39-40.. 
41 Staff Brief on Exceptions at 17. 
42 Joint Applicant Reply Brief at 9; Application at Para. 47 (no request for approval of CAM) 
43 See Joint Applicant Ex. 9.6 at Sch. I (CAM attached as schedule to ASA); Joint Applicant Ex. 
9.7 at Sch. I (CAM attached as schedule to ASA); Joint Applicant Ex. 9.8 at Sch. I (CAM 
attached as schedule to ASA); Joint Applicant Ex. 9.9 at Sch. I (CAM attached as schedule to 
ASA). 
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provided for under the ASA.44 Because the Joint Applicants have not proposed an ASA 

between APCo and Liberty Midstates, any transactions between these two entities 

would be void, thus APCo would not be able to directly charge Liberty Midstates.45 

 The Proposed Order’s conclusion that an ASA between APCo and LUC is 

unnecessary is fully supported by the record. Accordingly, no changes should be made 

to the Proposed Order and Staff’s replacement language should be rejected. 

C. Not Removing Section V of the CAM is Fully Supported by the 
Record 

 Staff alleges that Liberty Midstates is “requesting that the Commission approve 

future transactions without allowing the Commission to put in appropriate safeguards.”46 

Staff objects to the fact that the CAM includes Section V, without understanding that 

Required Condition 15 makes Section V completely inapplicable in Illinois.47 In adopting 

Required Condition 15, the Proposed Order presents a sensible solution that gives 

Section V no effect in Illinois without affecting non-Illinois utilities that rely on Section 

V.48  

 The Joint Applicants’ Reply Brief noted that Staff’s argument that by virtue of 

Section V of the CAM Liberty Midstates could receive charges from an unidentified 

                                            
44 Application at Para. 47 (no request for approval of CAM). 
45 See Joint Applicant Ex. 9.6-9.9 (no ASA with APCo); 220 ILCS 5/7-101(2) (“Every contract or 
arrangement not consented to or excepted by the Commission as provided for in this Section is 
void.”). 
46 Staff Brief on Exceptions at 9-10. 
47 See Joint Applicant Ex. 9.0 at 22 :513-524; Proposed Order, Appendix A at Condition 15. 
48 See Proposed Order at 56; Proposed Order, Appendix A at Condition 15; Joint Applicant Ex. 
9.0 at 22 :513-524. 
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Service Company is based on a flawed premise.49 As previously mentioned, the CAM 

has not been independently submitted for approval.50 The CAM is an attachment to 

specific ASAs and as such describes how costs will be allocated under those specific 

ASAs.51  It is not a stand-alone document that would authorize transactions not 

provided for under the ASA.52  There can be no harm to the public interest or risk of 

cross-subsidization by not specifically identifying the CAM service companies, because 

Liberty Midstates cannot be charged under Section V of the CAM.53   

Staff complains that Joint Applicant Ex. 9.10 includes no language to indicate 

that Liberty Midstates is excluded from this provision.54 Staff ignores the fact that 

Required Condition 15 is an integral part of the Proposed Order.55 The plain language 

of Required Condition 15 unquestionably does not permit Liberty Midstates to receive 

services under Section V of the CAM.56 Staff’s concern that the plain language of the 

CAM and ASAs will be relied on without regard to the order in this docket is without 

                                            
49 Joint Applicant Reply Brief at 12. 
50 See Joint Applicant Ex. 9.6 at Sch. I (CAM attached as schedule to ASA); Joint Applicant Ex. 
9.7 at Sch. I (CAM attached as schedule to ASA); Joint Applicant Ex. 9.8 at Sch. I (CAM 
attached as schedule to ASA); Joint Applicant Ex. 9.9 at Sch. I (CAM attached as schedule to 
ASA). 
51 See id. 
52 See id. 
53 This is also relevant to the finding under Section 7-204(b)(3) because no costs under Section 
V of the CAM are being included by the utility for ratemaking purposes.   
54 Staff Brief on Exceptions at 10. 
55 See Proposed Order, Appendix A at Condition 15. 
56 See Required Condition 15. 
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record support—no witness testified that Liberty Midstates would ignore the order in this 

proceeding, or that the Commission would allow Liberty Midstates to do so.57  

Staff’s replacement language and technical correction is unnecessary and should 

be rejected. Instead, the Commission should adopt the replacement language 

suggested by the Joint Applicants in their Brief on Exceptions.58 The Joint Applicants 

submit that their proposed language is sufficient to address any ambiguities. However, 

as previously discussed, to the extent the Commission deems it necessary to further 

clarify that Section V does not apply in Illinois, the Joint Applicants reiterate their 

alternate proposal that the language from Required Condition 15 be added to Illinois 

Rider to the ASAs instead of the CAM.59 The reason for not modifying the CAM with 

Illinois-specific language is that the CAM applies across jurisdictions.60 

D. All Parties to the ASAs are Identified  
 

Staff opines that the Proposed Order should require the ASAs to include “a list of 

companies receiving services under the ASA.”61 However, the ASAs already include a 

list of companies receiving services under the ASA; no companies receive services 

under the ASAs except Liberty Midstates.62 Likewise, Staff asserts that each ASA 

                                            
57 See Staff Brief on Exceptions at 9-10; Staff Ex. 10.0 at 12:266-270 (recommending changes 
be made to the CAM without providing any rationale); Staff Ex. 10.0 Att. B (striking Section V of 
the CAM without providing rationale); Joint Applicant Reply Brief at 12. 
58 Joint Applicants Brief on Exceptions at III.A. 
59 See id. 
60 See Joint Applicant Ex. 9.0 at 22 :513-524. 
61 Staff Brief on Exceptions at 11. 
62 Joint Applicant Ex. 9.6 (Liberty is the only receiving company); Joint Applicant Ex. 9.7 (Liberty 
is the only receiving company Joint Applicant Ex. 9.8 (Liberty is the only receiving company.); 
Joint Applicant Ex. 9.6 (Liberty is the only receiving company). 
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should identify all parties that receive services under each respective ASA.63 Staff 

misunderstands the term “party” and contract law in general. Just because more than 

one company can buy a service from a provider company does not mean they are 

parties to the same agreement. As explained in the Joint Applicants Reply Brief, the 

ASAs do identify all parties to them.64 The only receiving party under the ASAs is 

Liberty Midstates.65 The only providing parties are Algonquin, LUC, Liberty Utilities and 

Liberty Energy Utilities (New Hampshire) Corp., each of which is the subject of a 

separate ASA with Liberty Midstates.66 These are the only transactions that the 

Commission is being asked to approve, not transactions between non-Illinois utilities 

and other non-Illinois affiliates.67 Staff may not understand this, but Staff’s requirement 

that all parties be listed has been met.  

Staff complains that “[a]bsent a list in the ASA, the Commission will not know the 

identity of the other affiliates besides [Liberty Midstates].”68  First, this assertion has no 

record support and is contrary to the evidence. Staff will know the identity of the other 

affiliates because Liberty Midstates will provide Staff with this information annually along 

with the templates of allocation percentages.69 Staff questions the effectiveness of the 

                                            
63 Staff Brief on Exceptions at 11. 
64 See Joint Applicant Reply Brief at 15-16. Joint Applicant Ex. 9.6 (Liberty Energy Midstates 
and APUC); Joint Applicant Ex. 9.7 (Liberty Energy Midstates and LUC); Joint Applicant Ex. 9.8 
(Liberty Energy Midstates and Liberty Utilities Co.); Joint Applicant Ex. 9.6 (Liberty Energy 
Midstates and Liberty Energy Utilities (New Hampshire) Corp.). 
65 Id. 
66 Id. 
67 Joint Applicant Ex. 9.0 at 14:339-341; Joint Applicant Ex. 9.6-9.9. 
68 Staff Brief on Exceptions at 22. 
69 See Proposed Order at 56. 
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annual submission stating that “it is not evident how Midstates will know the identity of 

other entities that receive services from the providers.”70 However, Staff did not present 

any evidence showing that Liberty Midstates would not know the identity of the other 

recipients—it simply makes unsupported allegations in its Brief on Exception. This type 

of information is commonly provided as part of a rate proceeding.  As Mr. Eichler 

explained in cross-examination, Liberty Midstates will have to provide all information “all 

the way back to the genesis” of a charge in order to support the charge.71 If Liberty 

Midstates is not able to support the allocation, which would include showing the 

allocation was done properly, it cannot expect to receive rate recovery.  Liberty 

Midstates will know the identity of the other entities that receive a particular service.  

Staff has also not presented evidence on why such a condition is necessary or even 

useful, and instead only makes a declarative statement that it is necessary.72 The 

Commission has previously declined to adopt arguments based on blanket statements 

and has urged “all parties to present evidence in support of their factual arguments.”73 

Second, the record fully supports a finding that including a list in the ASAs is 

unnecessary to prevent cross subsidization. Affiliated interests that provide services to 

Liberty Midstates pursuant to the ASAs are required to use the same methodology, as 

                                            
70 Staff Brief on Exceptions at 12. 
71 Tr. 47: 4-6. 
72 Staff Ex. 10.0 at 14:305-307. 
73 Commonwealth Edison Co., Docket No. 10-0138 (Ill. Commerce Comm’n, Order, April 17, 
2011). 



18 
 

set forth in the CAM, to allocate costs to other affiliates,74 thereby ensuring that costs 

are allocated among recipient companies in the same manner.75  Furthermore, the Joint 

Applicants’ Initial Brief notes that the reporting, auditing, and other obligations in the 

ASAs and the Commission’s own powers, are more than sufficient to ensure that the 

Commission has the information it needs to determine that the ASAs are being 

complied with and that all cost allocations are made in accordance with the 

Commission’s requirements, without requiring continual modifications to the ASAs to 

reflect changes in the Algonquin companies’ corporate structure.76 

 Therefore, Staff’s replacement language should not be adopted. However, the 

Joint Applicants do recommend that clarifying language be added to the Proposed 

Order and propose the following replacement language:  

The Commission also notes that the Joint Applicants propose that the 
rather than include in the ASAs a list of additional receiving companies, 
that this information be provided on an annual basis in connection with the 
agreed provision of templates of allocation percentages. The Commission 
is satisfied with the Joint Applicants’ proposal that Liberty provide a list of 
receiving companies on an annual basis.77 

 

E. The Proposed Order Correctly Places the Burden on Liberty 
Midstates to Provide the Template of Allocation Percentages 

 Staff’s argument that the obligation for providing the template of allocation 

percentages should be on the service provider is wholly without merit.  Staff’s Brief on 

                                            
74 Joint Applicant Ex. 9.0 at 17:402-405; Joint Applicants Ex. 9.6 at § 2.2; Joint Applicants Ex. 
9.7 at § 2.2; Joint Applicants Ex. 9.8 at §2.2; Joint Applicants Ex. 9.9 at § 2.2; Joint Applicant 
Ex. 9.10. 
75 Joint Applicant Ex. 9.0 13:316-320. 
76 Joint Applicant Initial Brief at 47; See Joint Applicant Ex. 9.0 18:430-19:455. 
77 Proposed Order at 56. 
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Exceptions asserts that “the purpose of the proposed Condition is to provide the 

Commission with information to determine whether the costs that are allocated to the 

Illinois utility are in the public interest, and that the Illinois utility is not subsidizing other 

affiliates in accordance with the requirement of Section 7-101(2) and (3) of the Act.”78 

Not only is this purpose not discussed in any of Staff’s testimony, Staff witness Pearce’s 

rebuttal testimony actually recommends the burden be placed on Liberty Midstates in 

her proposed conditions under Section 7-101 of the Act.79 

 Staff’s Brief on Exceptions alleges concern that if the “obligation is placed on the 

Illinois utility, the entities where costs originate will not make the total costs and 

respective allocations for all other entities available to Illinois utility and the Commission, 

as indicated by Staff witness Pearce during cross-examination.”80 First, as explained 

above in section III.D, Liberty Midstates will have access to this information and will be 

able to provide it to the Commission.  Furthermore, in the Joint Applicants’ Reply Brief, 

Liberty Midstates confirmed that all costs allocated to Liberty Midstates under each ASA 

will be included in the ASA reports, and the reports will show how these costs were 

spread amongst all the other affiliates as well.81 Second, Staff’s position is not 

supported by the record. On cross examination, Ms. Pearce expressed her view that 

she wasn’t sure she was going to see how all the costs were allocated, however, Ms. 

Pearce did not present evidence that her concern was due to the obligation being put on 

                                            
78 Staff Brief on Exceptions at 17. 
79 Staff Ex. 10.0 at 19:419-425 (“Midstates is required to provide the Manager of Accounting of 
the ICC with a template of all allocation percentages used to charge Midstates pursuant to the 
ASA.”) 
80 Staff Brief on Exceptions at 17.  
81 Reply Brief at 24. 
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the Illinois utility or that such information would not be available to Liberty Midstates.82 

Third, Ms. Pearce’s own testimony recommended that Liberty Midstates (not the 

providing companies) provide the allocation template.83 

 Staff’s Brief on Exceptions also alleges concern that Liberty Midstates may claim 

some information is beyond the jurisdiction of the Commission if queried for detail 

behind the cost allocated from affiliates higher up the organization chart.84 The Joint 

Applicants’ position that the Commission should not exercise jurisdiction over 

transactions not involving the Illinois public utility is not mutually exclusive from its 

position to provide the Commission with information. Approving a transaction and 

obtaining information about transactions are two different things. In fact, Liberty 

Midstates has every incentive to provide the Commission with all necessary information 

because Liberty Midstates has the responsibility to prove that its costs were prudently 

incurred and reasonably allocated before recovering them.85 Moreover, Mr. Eichler 

testified that in the other jurisdictions where Algonquin’s subsidiaries operate it has 

been able to respond to all requests for information regarding affiliate transactions.86 

 Staff alleges that Liberty Midstates not providing this information is a likely 

scenario given its “unwillingness to provide an ASA between APCo and the Illinois 

                                            
82 See Tr. at 73:18-75:12. 
83 Staff Ex. 10.0 at 19:419-425 (“Midstates is required to provide the Manager of Accounting of 
the ICC with a template of all allocation percentages used to charge Midstates pursuant to the 
ASA.”) 
84 Staff Brief on Exceptions at 17. 
85 See 220 ILCS 5/9-201; Joint Applicant Ex. 9.0 at 19:452-455; Joint Applicants Ex. 9.6 at § 
2.1; Joint Applicants Ex. 9.7 at § 2.1; Joint Applicants Ex. 9.8 at § 2.1; Joint Applicants Ex. 9.9 
at § 2.1; Tr. at 82:21. 
86 Tr. 54:1-4. 
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utility.”87 However, Staff never proposed such an ASA or suggested it was necessary.88 

Instead, Staff recommended an ASA between APCo and LUC.89 Staff again fails to 

realize that Liberty Midstates and LUC are two separate companies.  As discussed 

above, there is no need to provide an ASA between APCo and Liberty Midstates, 

because APCo is not expected to provide any services to Liberty Midstates. 

 Staff’s argument that the burden should not be placed on the Illinois utility is 

manifestly against the weight of the evidence, including its own witnesses’ testimony, 

and contrary to Section 7-101(2).90 Accordingly, the Commission should not adopt 

Staff’s proposed language. 

IV. CONCLUSION 
 

The Proposed Order is fully supported by the law and the record. Aside from a few 

clarifying changes discussed here and in the Joint Applicants’ Brief on Exceptions, no 

modifications to the Proposed Order need be made. Staff’s Brief on Exceptions simply 

rehashed old arguments and in some cases made brand new assertions never raised 

on the record in this proceeding and none of the exceptions proposed by Staff need be 

adopted. 

Having obtained all other necessary regulatory approvals for the Proposed 

Reorganization (including from the Iowa Utilities Board and the Missouri Public Service 

Commission, and the Federal Energy Regulatory Commission), the Joint Applicants 

                                            
87 Staff Brief on Exceptions at 17. 
88 Staff Ex. 10.0, Att. A - F (No ASA between Liberty Midstates and APCo). 
89 Staff Ex. 10.0. Att. F. 
90 Section 7-101(2) provides in pertinent part that prior to requesting “reports from the affiliated 
interest, the Commission shall first seek to obtain the information that would be included in such 
accounts, records, or reports from the public utility.”  220 ILCS 7-101(2)(ii). 
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respectfully request the Commission adopt the Proposed Order (with the minor 

clarifications suggested by the Joint Applicants) as soon as practicable. 

 Dated: May 16, 2012. 

 Respectfully submitted, 

 

 ATMOS ENERGY CORPORATION AND 
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