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Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), pursuant to Section 200.190 of the Rules of Practice of the 

Illinois Commerce Commission (“Commission”) and the scheduling Order of the Chief 

Administrative Law Judge, respectfully presents this Verified Response to the May 8, 2012 

Motion of the Illinois Power Agency (“IPA”) to Strike Portions of CCE’s Verified Brief on 

Exceptions and CCE’s Corrected Attachment B (“Motion to Strike”).  The IPA’s Motion to 

Strike, which seeks to exclude directly relevant and material information contained in the May 1, 

2012 Affidavit of Mark J. Pruitt (“Pruitt Affidavit” or “Mr. Pruitt’s Affidavit”) from the 

Commission’s review in this unique proceeding, should be denied.1  In support of this Response, 

Chicago Clean Energy respectfully states as follows.

                                                
1 The Pruitt Affidavit was originally attached as Corrected Attachment B to CCE’s May 1, 

2012 Brief on Exceptions in this rehearing procedure, and is included as Attachment A to this 
Response.
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INTRODUCTION

Mark J. Pruitt served as the Director of the IPA from March 2008 up to and including the 

days immediately before the IPA-approved final draft sourcing agreement was transmitted by the 

IPA to the Commission.  (See Pruitt Affidavit at ¶ 1.)  As a result, he was directly involved in: 

(1) the development of the legislation that enabled the Chicago Clean Energy Project; (2) the 

technical and economic review of the $10 million facility cost report with the IPA’s outside 

independent engineers; and (3) the negotiation and mediation of the draft sourcing agreement, 

pursuant to the process set forth in the Public Utilities Act, including the drafting of the IPA 

Memorandum (the “IPA Memo”) and the IPA-approved final draft sourcing agreement that was 

transmitted to the Commission.  (See id.)

Based on his personal knowledge of those events, Mr. Pruitt has provided an Affidavit for 

the Commission’s consideration that speaks specifically and directly to one of the major 

contested issues left in this proceeding: whether the provisions in the IPA-approved final draft 

sourcing agreement which indicate that Chicago Clean Energy should recover 95.45%2 of its 

costs is a “scrivener’s error.”  (See id. at ¶¶ 2-9.)  One basis given for the Proposed Order on 

Rehearing recommending that the Commission endorse 84% cost recovery is its reliance upon an

assertion made by the IPA late in the instant proceeding that the IPA intended to reflect 84% cost 

recovery, and that the IPA’s clearly-articulated decision to embrace Chicago Clean Energy’s 
                                                

2 The term “cost recovery percentage” is used herein to refer to the capital and operations and 
maintenance (“O&M”) “billing determinants” terms in the sourcing agreement.  The term 
“billing determinant” refers to the denominator in the per-MMBtu calculations of cost recovery, 
and there is a direct inverse relationship between cost recovery percentage and billing 
determinants.  For purposes of CCE’s sourcing agreements, Staff provided useful analysis early 
in the proceeding that mapped out the following relationships: using the Annual Output of 
47,799,714 MMBtu approved in the Proposed Order on Rehearing, the billing determinant of 
40,151,760 MMBtu = 100% cost recovery; 42,064,500 MMBtu or 43.5 bcf = 95.45% cost 
recovery; 47,799,714 MMBtu = 84% cost recovery.  (See Staff December 16, 2011 Statement of 
Position at 12-18.)
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compromise position of 95.45% cost recovery was a “scrivener’s error.”  (See Proposed Order on 

Rehearing at 29.)  Mr. Pruitt’s Affidavit establishes unequivocally that the IPA’s current 

position, asserting that a “scrivener’s error” was made, is inconsistent with the position that the 

IPA took when it was preparing the IPA-approved final draft sourcing agreement and the related 

IPA Memo. (See Pruitt Affidavit at ¶¶ 2-9.)

It is difficult to imagine a more directly relevant and material source of information 

regarding the cost recovery percentage question than the insight provided in Mr. Pruitt’s 

Affidavit, and it is entirely appropriate for the Commission to consider that information in its 

deliberations on rehearing.  Significantly, neither the IPA’s Motion to Strike nor its Reply Brief 

on Exceptions, nor any other party’s Reply Brief on Exceptions, all filed on May 8, 2012, 

contain a single allegation that any fact set forth in Mr. Pruitt’s Affidavit is incorrect or misstated 

or doubtful.3  Instead, the IPA complains that it had “no chance … to offer an explanation or 

rebuttal” of the statements in Mr. Pruitt’s Affidavit.  That position is plainly erroneous – Mr. 

Pruitt’s Affidavit was filed on May 1, 2012, a week before the IPA’s Motion to Strike and Reply 

Brief on Exceptions.  If the IPA had a factual response or rebuttal to the information in Mr. 

Pruitt’s Affidavit, it had every opportunity to provide that with its filings on May 8, 2012.  The 

IPA’s silence regarding the factual accuracy of Mr. Pruitt’s Affidavit is highly probative, and 

raises substantial doubt regarding the IPA’s current position on the cost recovery percentage 

question.

                                                
3 Notably, none of the IPA’s filings have been signed or verified by the IPA’s current acting 

director, and both the IPA’s Motion to Strike and its Reply Brief on Exceptions are signed by 
Michael R. Borovik, an attorney who was not an attorney for the IPA during the 2011 IPA-led 
mediation or for the majority of this proceeding.  (See Appearance of Mr. Borovik on the IPA’s 
behalf filed on March 13, 2012.)   
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Chicago Clean Energy acknowledges that it is somewhat unusual – though certainly not 

unheard of – to provide an Affidavit for the Commission’s consideration at this stage of a 

proceeding.  In fairness, however, the Commission itself has acknowledged the unique nature of 

this proceeding, which includes the fact that there was no formal submission of evidence, no 

evidentiary hearing, no formal evidentiary record, and no indication that the record was “heard 

and taken,” as is usual in typical contested Commission proceedings.  To the extent that there is a 

question about the admissibility of Mr. Pruitt’s Affidavit as “evidence” in the proceeding, the 

Commission’s Rules of Practice take an expansive view of admissible evidence:

In contested cases, and licensing proceedings, the rules of evidence and privilege 
applied in civil cases in the circuit courts of the State of Illinois shall be followed.  
However, evidence not admissible under such rules may be admitted if it is of 
a type commonly relied on by reasonable prudent persons in the conduct of 
their affairs.

(83 Ill. Admin. Code Section 200.610(b) (emphasis added).)  Beyond conclusory statements that 

Mr. Pruitt’s Affidavit contains irrelevant information, which is plainly incorrect, the IPA makes 

no argument that Mr. Pruitt’s Affidavit falls outside the scope of normally admissible evidence, 

and certainly the IPA makes absolutely no suggestion that the information in Mr. Pruitt’s 

Affidavit is not the type of information that can “commonly be relied upon by prudent persons in 

the conduct of their affairs.”  (Id.)  A critical question on rehearing is whether provisions in the 

IPA-approved final draft sourcing agreement providing Chicago Clean Energy with a cost 

recovery percentage of 95.45% of its costs is a “scrivener’s error.”  An uncontradicted Affidavit 

of the person who ran the IPA for three-and-a-half years immediately preceding the issuance of 

the IPA-approved final draft sourcing agreement is perhaps the most probative evidence of what 

the IPA actually intended.
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Mr. Pruitt’s Affidavit should not be stricken.  The IPA and the other parties could have 

provided a rebuttal to the Affidavit if they chose to do so – they declined.  Thus, no party stands 

to suffer any prejudice from the Commission’s consideration of Mr. Pruitt’s Affidavit.  On the 

contrary, were Mr. Pruitt’s Affidavit stricken, the Commission itself would be precluded from 

considering directly relevant and material information.

ARGUMENT

The remainder of this Response addresses the arguments presented by the IPA’s Motion 

to Strike in the order in which the arguments were presented by the IPA.

A. Mr. Pruitt’s Affidavit Contains Proper Factual Information
To Which Any Party Could Have Responded Or Contested

The IPA’s Motion to Strike alleges that Mr. Pruitt’s Affidavit contains “improper factual 

information” that Chicago Clean Energy has attempted to “improperly introduce.”  (IPA Motion 

to Strike at 1.)  The Motion to Strike fails to cite a single rule, case, or other authority in support 

of that conclusory statement.  If by “improper factual information,” the IPA means incorrect

factual information, such a position is unfounded.  Nowhere in either its Motion to Strike or its 

contemporaneously-filed Reply Brief on Exceptions does the IPA challenge a single specific 

factual assertion contained in Mr. Pruitt’s Affidavit.  

Likewise, the IPA nowhere explains why the introduction of Mr. Pruitt’s Affidavit is 

improper.  At most, the Motion to Strike suggests that the timing of the presentation is 

problematic.  (See id. at 2, 5.)  Yet, the IPA never alleges that it or any other party has been 

prejudiced by the timing of the Affidavit.  Any suggestion by the IPA that the filing of Mr. 

Pruitt’s Affidavit with Chicago Clean Energy’s Brief on Exceptions denied the IPA or any other 

party the opportunity to provide countering information, if it existed, is without basis.  (See id. at 

2.)  The schedule in the case permitted a round of Reply Briefs on Exceptions, in which the IPA 
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could have sought to correct any purported factual error in Mr. Pruitt’s Affidavit, yet both the 

Motion to Strike and the IPA Reply Brief on Exceptions fail to challenge any factual statement 

contained in the Affidavit.

B. Mr. Pruitt’s Affidavit Contains Specific, Clear Factual
Information Based Upon Mr. Pruitt’s Personal Knowledge

The IPA’s Motion to Strike questions the clarity of the facts presented by Mr. Pruitt’s 

Affidavit.  Specifically, the Motion to Strike feigns ignorance regarding Mr. Pruitt’s role in the 

mediation: “it is not clear what it means for [Mr. Pruitt] to have been involved in the ‘mediation 

of the draft sourcing agreements’…”  (Id. at 2.)  The IPA’s point is mysterious.  Any alleged lack 

of “clarity” in an Affidavit does not provide a basis to strike that Affidavit – the Commission’s 

own Rules of Practice exclude only evidence that its “irrelevant, immaterial, or unduly 

repetitious.”  (83 Ill. Admin. Code Section 200.610(a).)  Moreover, the IPA knows specifically 

what role its former director played in the mediation.

In any event, Mr. Pruitt’s point in describing his role in the mediation of the draft 

sourcing agreements is crystal clear.  Mr. Pruitt’s Affidavit explains in detail his role at the IPA, 

his involvement with the legislation relating to the Chicago Clean Energy project, his 

involvement with the facility cost report relating to the Chicago Clean Energy project, and his 

subsequent involvement in the IPA-led negotiation and mediation that resulted in the IPA-

approved final draft sourcing agreement, as well as the drafting of IPA Memo.  (See Pruitt 

Affidavit at ¶ 1.)  In the same opening paragraph, Mr. Pruitt’s Affidavit continues:

Through personally attended mediation sessions, discussions with outside counsel 
and mediators retained to facilitate the negotiations, and review of written 
materials, I had a detailed understanding of the proceedings.  I was personally 
involved in drafting the IPA memo that was ultimately published on October 11, 
2011.
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(Id.)  The IPA Motion to Strike fails to explain why any of this information is unclear.  In fact, 

the contrary is true: the factual information in Mr. Pruitt’s Affidavit is specific, clear, and related 

directly to the dispute at hand.

The clarity in Mr. Pruitt’s Affidavit stands in direct contrast to the IPA’s filings on the 

issue of cost recovery, which have been disjointed, confusing, and self-contradictory.  That is, if 

the IPA‘s current claim of a scrivener’s error is to be believed, then the correction to that error is 

central to the discussion.  Yet, the “correction” offered by the IPA does not match the alleged 

“error.”  The first time that the IPA made a claim in the proceeding that there was a “scrivener’s

error” in the billing determinants affecting the cost recovery percentage was on January 3, 2012 

in its Reply Brief on Exceptions; the IPA’s proposed “correction” to the purported “error” 

recommended at that time was that “Schedules 5.2A and 5.2B should be modified to require the 

costs of the Capital Component and the Operations and Maintenance Component be allocated 

based on 40,151,760 MMBtu (not 43,500,000 bcf.).”  (IPA Brief in Reply to Exceptions to 

December 22, 2011 Proposed Order at 5.)  This proposed “correction” was repeated in the IPA’s 

Initial Comments on Rehearing and remained unchanged in IPA’s Response Comments on 

Rehearing.  (See IPA Verified Comments on Rehearing at 6. (“These footnotes [to Schedule 

5.2A and 5.2B] and resulting calculations are scrivener’s errors; remnant words that were 

originally contained in a draft of the Sourcing Agreement that were intended to be deleted and 

replaced with a contract quantity of 40,151,759 (84% of the 47,799,714 Projected Annual 

Output.)”); see also IPA Verified Reply Comments on Rehearing at 2-3.).)

However, as explained in CCE’s Verified Response Comments on Rehearing (at 22.), the 

IPA’s proposed lowering of the billing determinants would have the effect of providing for 

a 100% cost recovery percentage, not lowering the cost recovery percentage to 84%.  That 
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is, the IPA’s recommended “correction” is incongruous with the IPA’s discussion of the 

supposed “error.”

The IPA’s contradictory position six months into this proceeding demonstrates a 

fundamental lack of understanding of the issue and/or betrays the IPA’s apparent current 

underlying motive: to reverse the IPA’s prior determination and align the IPA’s position with 

Nicor’s position.  Mr. Pruitt’s Affidavit gives the Commission a useful perspective, and clear 

illumination of issues made unnecessarily murky by the IPA.

C. The Information In Mr. Pruitt’s Affidavit Is Relevant 

The Motion to Strike suggests in conclusory fashion that information in Mr. Pruitt’s 

Affidavit is “irrelevant.”  (IPA Motion to Strike at 3, 5.)  Yet, the Motion to Strike never explains 

why the information is irrelevant.

‘Relevant evidence’ means evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence.

(Rule 401, Illinois Rules of Evidence.)

The “fact that is of consequence” in this instance is whether the IPA’s change in position 

from endorsing a 95.45% cost recovery percentage to advocating only an 84% cost recovery 

percentage is based on a scrivener’s error.  Mr. Pruitt’s Affidavit explains, in detail and with 

precision, that the “compromise” 95.45% cost recovery percentage provisions in the IPA-

approved final draft sourcing agreement and in the accompanying IPA Memo were intentionally 

inserted.  (See Pruitt Affidavit at ¶¶ 2-9.)  Mr. Pruitt’s Affidavit also explains, in detail and with 

precision, the reasons why a lower cost recovery percentage was not endorsed by the IPA.  (See 

id.)  Mr. Pruitt’s Affidavit explains that the “cost recovery mechanisms defined in the Act allow 

for full recovery of the approved capital and O&M costs by means of the SNG sold under the 
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Sourcing Agreement.”  (Id. at ¶ 5.)  Mr. Pruitt’s Affidavit further explains that the movement 

down from a 100% cost recovery percentage to a 95.45% cost recovery percentage was the result 

of a compromise on Chicago Clean Energy’s part: “the IPA welcomed this compromise by CCE, 

which was fair and equitable to the parties, enabled the CCE project to advance, and protected 

consumers (by lowering the SNG price).”  (Id. at ¶ 6.)

The only specific example of “irrelevant” material alleged by the IPA is Mr. Pruitt’s 

reference to the Power Holdings mediation.  (See IPA Motion to Strike at 3.)  In support of its 

relevancy argument, the IPA states merely that the Power Holdings mediation was a “different 

transaction.”  (Id.)  While true, that observation forms no basis for a finding of irrelevance.  On 

the contrary, the explanation of the Power Holdings mediation in paragraph 7 of Mr. Pruitt’s 

Affidavit is manifestly relevant to the cost recovery percentage issue – i.e., what was the IPA’s 

intention about cost recovery, and was that intention accurately reflected in the IPA-approved 

final draft sourcing agreement and the IPA Memo?  There has been some suggestion that the 

decision by Peoples Gas Light and Coke Company (“Peoples Gas”) and North Shore Gas 

Company (“North Shore”) to “opt out” of the sourcing agreements related to the Chicago Clean 

Energy project necessarily should have resulted with the IPA concluding that a lower cost 

recovery percentage should be apply under the sourcing agreement.  (See, e.g., Ameren Verified 

Reply Comments [on Rehearing] at 9.)  Mr. Pruitt’s Affidavit states that the “opt out” decision of 

the other utilities did not impact cost recovery for the Power Holdings sourcing agreement 

(which both Nicor and Ameren signed):

The net effect of this adjustment was to restore full cost recovery for Power 
Holdings in light of the non-participation of Peoples Gas and North Shore Gas.  
As with CCE, the IPA position on Power Holdings was intended to be reasonable 
and equitable, comply with [the] statute, protect consumers, and allow the project 
to advance.
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(Pruitt Affidavit at ¶ 7.)

Thus, while the Power Holdings sourcing agreement is a different transaction, Mr. 

Pruitt’s Affidavit explains the similarities to the situation facing Chicago Clean Energy, in 

particular the similarities relating to the IPA’s position about the intended cost recovery 

percentage (i.e., “full” cost recovery).  That information is directly relevant.

The bottom line is that on Rehearing, the IPA has stated its current belief that the billing 

determinants should be set such that Ameren and Nicor are responsible for bearing a cost 

recovery percentage of only 84% of the cost of the SNG Facility.  (See, e.g. IPA Reply 

Comments on Rehearing 2.)  However, the IPA has not accounted for its change in position on 

this issue, between the time when it submitted the final draft sourcing agreement and the entry of 

the January 10, 2012 Final Order in this proceeding.  (See CCE Initial Comments on Rehearing 

27.)  Indeed, the IPA has made no effort to account for statements in its October 11, 2011 IPA 

Memo that by its own terms was drafted and provided to the Commission in order to set forth the 

IPA’s analysis on some of the more contentious issues during the negotiations.  (See, e.g., IPA 

Memo at 1.)  Instead, the IPA now puzzlingly states that the IPA has “not changed its position 

and has argued consistently” for the 84% cost recovery figures.  (See IPA Reply Comments on 

Rehearing 3.)  Thus, by its own doing, the IPA has injected into this proceeding the question of 

what the IPA Memo meant.

Upon that invitation, and after a Proposed Order on Rehearing that appeared to credit the 

IPA’s changed position, Chicago Clean Energy submitted Mr. Pruitt’s Affidavit.  The IPA 

cannot now be heard to say that Mr. Pruitt’s Affidavit is irrelevant simply because it contradicts 

the position that the IPA has taken on Rehearing.  In fact, the IPA had sufficient opportunity to 

explain its change in position after Chicago Clean Energy flagged the change in its Initial 
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Comments on Rehearing, (at 27), but made no effort to do so.  The fact that the IPA chose not to 

explain its change in position does not somehow make the question irrelevant.  

CCE’s Reply Brief on Exceptions and Mr. Pruitt’s Affidavit together form a cohesive and 

self-consistent timeline of the IPA’s position with regards to the cost recovery percentage: 

 The Chicago Clean Energy compromise for a 95.45% cost recovery percentage 

was offered by Chicago Clean Energy during the mediation and embraced by the 

IPA prior to Mr. Pruitt’s departure on or about October 5, 2011; 

 The Chicago Clean Energy compromise of a 95.45% cost recovery percentage 

was contained in both the IPA Memo and the IPA-approved final draft sourcing 

agreement approved by the subsequent IPA Acting Director and transmitted to the 

Commission on October 11, 2011;

 Neither in the legislative hearings related to Public Act 97-0630 nor in six (6) 

separate filings with the Commission between October 18, 2011 and December 

20, 2011, did the IPA make mention of a “scrivener’s error” regarding the cost 

recovery provisions; and 

 On January 3, 2012, the IPA, having apparently decided to change its 

determination on cost recovery, and having been informed that it is not lawful for 

the IPA to request that Commission reverse the IPA’s prior determination, first 

declares that a “scrivener’s error” occurred.

Mr. Pruitt’s Affidavit, submitted under oath, validates the timeline of events reconstructed by 

Chicago Clean Energy, and for this reason alone is relevant.  The IPA has not offered, under oath 

or otherwise, any alternate timeline of events or determinations made by the Agency -- only 

vague statements that errors were made, and the platitude that “nobody likes to admit making 

mistakes.”  (See IPA Reply to Brief on Exceptions at 3.)
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In short, Mr. Pruitt’s Affidavit addresses head-on an issue which has become central on 

Rehearing in this proceeding – i.e. whether the IPA erred in transcribing its decision regarding 

cost recovery percentage in the IPA-approved final draft sourcing agreement and the IPA Memo.  

Mr. Pruitt’s Affidavit will certainly aid the Commission in evaluating the credibility of the IPA’s 

current position, and thus will aid the Commission in determining the proper cost recovery 

percentage. 

D. Mr. Pruitt’s Long Tenure As IPA Director Is Important

The IPA Motion to Strike notes that “Mr. Pruitt was not Director of the IPA at the time 

the final draft sourcing agreement was submitted to the Commission.”  (IPA Motion to Strike at 

3.)  However, the Motion to Strike fails to explain why that fact has any negative connotation, let 

alone why it justifies striking his plainly relevant Affidavit.  The first sentence of the first 

paragraph of Mr. Pruitt’s Affidavit candidly identifies the dates of his tenure as IPA Director.  

(See Pruitt Affidavit at ¶ 1.)  Thus, the Affidavit establishes that Mr. Pruitt served in that role for 

approximately three-and-a-half years, finishing his tenure just days before the IPA transmitted 

the IPA-approved final draft sourcing agreement and accompanying Memo to the Commission 

on October 11, 2011.  (See id.)  The Affidavit establishes Mr. Pruitt’s detailed personal 

knowledge of the entire course of legislative and regulatory events leading up to the IPA-led 

mediation, and confirms his personal knowledge of the details of that mediation and the drafting 

of the IPA Memo and the final draft sourcing agreement.  (See id generally.)  The fact that Mr. 

Pruitt’s tenure ended just prior to the IPA transmitting the final draft sourcing agreement to the 

Commission is totally unavailing as a basis to strike the Affidavit.
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E. Any Suggestion That Mr. Pruitt’s Affidavit Makes
Inappropriate Disclosures Or Violates State Ethics Law Is Unfounded

In what amounts to nothing more than an improper attempt to personally impugn Mr. 

Pruitt, the IPA Motion to Strike suggests, without any specifics, that Mr. Pruitt’s Affidavit 

discloses confidential information.  (See Motion to Strike at 3.)  In fact, the Motion to Strike fails 

to identify a single example of alleged “confidential information” that might have been 

disclosed.

First, at the very beginning of that section of the Motion to Strike, it states that Mr. 

Pruitt’s Affidavit “implies that he was privileged to certain information.”  (Id.)  No example of 

such information is identified.  The Motion to Strike continues: “Mr. Pruitt’s affidavit is 

improper because he has knowingly provided or used confidential information available only to 

Mr. Pruitt by virtue of his role as Director of the IPA….”  (Id.)  Again, not a single example of 

such “confidential information” is identified.  

Significantly, in the context of Nicor’s civil suit challenging the IPA’s decision, the IPA 

has sought to make the IPA process public, going so far as to oppose Chicago Clean Energy’s 

attempt to protect its own confidential information.  In that context, the IPA has maintained that 

it is in the “public interest” to have full disclosure of the IPA’s decision-making: “Ratepayers 

have an interest in understanding the process by which the sourcing agreement was formed to 

better understand the terms and intentions of the parties.”  (IPA’s Response To CCE’s Motion To 

Place Portions Of The Administrative Record Under Seal, filed in DuPage Circuit Court Docket 

No. 2011 L 001329 on April 20, 2012, at 4.)  Thus, it appears that prior to Mr. Pruitt’s Affidavit 

being filed, the IPA waived any claim that its process was confidential; at a minimum, the IPA’s 

position in the civil suit counsels for fully developing the record in the instant proceeding.
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The Motion to Strike segues from an unsubstantiated and totally unspecific allegation that 

Mr. Pruitt disclosed unidentified “confidential information” to a suggestion that by doing so he 

violated the State Procurement Code.  (See Motion to Strike at 3.)  This accusation is, again, 

unfounded.  The provision of the code cited precludes the “use [of] confidential information 

available only by virtue of that office or employment for actual or anticipated gain for 

themselves or another person.”  (30 ILCS 500/50-50, cited in Motion to Strike at 3.)  As noted 

above, the Motion to Strike fails to identify a single piece of “confidential information” “used” 

by Mr. Pruitt in his Affidavit.  Thus, the premise of the IPA’s argument is false.  

Moreover, the IPA’s suggestion that information disclosed by Mr. Pruitt’s Affidavit is 

being used by Chicago Clean Energy inappropriately for economic gain is beyond the pale.  

(Motion to Strike at 3.)  The Motion to Strike suggests some sort of improper effort by Chicago 

Clean Energy to use information about what occurred in the IPA-led mediation of the sourcing 

agreement.  That is insulting and wrong.  This is a public proceeding involving public written 

filings – including the filing of Mr. Pruitt’s Affidavit -- before a State agency.  Mr. Pruitt’s 

Affidavit contains relevant and material information intended to inform the Commission in its 

evaluation of the merits of the various parties’ arguments on rehearing.  To equate that procedure 

as an inappropriate use of “insider information” is offensive and ought not be tolerated by the 

Commission.

The Motion to Strike does not stop there, however.  It also alleges that Mr. Pruitt may 

have run afoul of the “Revolving door prohibition” which precludes certain “procurement 

activity relating to the State agency” at which a state employee was employed.  (30 ILCS 

500/50-30, cited at Motion to Strike at 4.)  Again, the Motion to Strike’s position is unfounded.  

The Motion to Strike suggests that this case is “related to SNG procurement” and therefore the 
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Mr. Pruitt’s submission of an Affidavit is improper.  This proceeding, however, is not about 

“procurement activity relating to the State agency” as specified in 30 ILCS 500/50-30.  The case 

is about a sourcing agreement associated with purchase of SNG by investor-owned utilities from 

a private company.  Neither the IPA nor any other involved state agency is “procuring” SNG or 

anything else from Chicago Clean Energy in connection with the sourcing agreement.  Simply 

stated, the IPA’s invocation of the above-cited sections of the State Procurement Code provides 

no basis to strike Mr. Pruitt’s Affidavit.4

CONCLUSION

WHEREFORE, Chicago Clean Energy, LLC respectfully request that the Commission 

deny the Illinois Power Agency’s Motion to Strike.

Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/ Christopher J. Townsend
One Of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Eric M. Roberts
DLA Piper LLP (US)
203 N. LaSalle Street, Suite 1900
Chicago, IL 60601
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
eric.roberts@dlapiper.com

                                                
4 The portions of 30 ILCS 500/50-30 and 50-50, which the IPA cites as authority for its 

position that Mr. Pruitt’s Affidavit is improper, are substantive rules governing the conduct of 
individuals, not rules of evidence.  While vehemently disagreeing with the IPA’s analysis that 
Mr. Pruitt has somehow violated the State Procurement Code, Chicago Clean Energy notes that 
the requirements of the State Procurement Code do not speak to the question of the relevance of 
his testimony or establish any basis for striking that Affidavit.  
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he 
is one of the attorneys for Chicago Clean Energy, LLC, that he has read the above and foregoing 
document, knows of the contents thereof, and that the same is true to the best of his knowledge, 
information, and belief.

_________________________________
Christopher J. Townsend

Subscribed and sworn to me
this ___day of May 2012.

___________________________________


