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Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), pursuant to Section 200.520 of the Rules of Practice of the 

Illinois Commerce Commission (“Commission”), 83 Ill. Admin. Code § 200.520, respectfully 

seeks expedited interlocutory review of the May 14, 2012 Ruling of the Chief Administrative 

Law Judge (“Chief ALJ”) that granted the Motion to Strike of the Illinois Power Agency 

(“IPA”), or, in the alternative, requests an Order reopening the record to include Mr. Pruitt’s 

Affidavit.

Because of the statutory deadline on rehearing, as well as the general agreement among 

the parties that an expedited schedule in the instant proceeding is appropriate, Chicago Clean 

Energy respectfully requests that the Commission set an expedited briefing schedule for this 

Petition and grant this Petition at its meeting on May 22, 2012.  The issues raised in the instant 

Petition relate solely to a Motion to Strike filed by the IPA on May 8, 2012; no party other than 

Chicago Clean Energy made any filing relating to the IPA’s Motion to Strike, and the IPA is well 



2

acquainted with the pertinent issues and should be able to respond to this Petition in an expedited 

manner.

In support of this Petition, Chicago Clean Energy states the following:

1. This is a unique proceeding – distinct in both procedure and substance from other 

Commission proceedings – in which the Commission is called upon to make critical but limited, 

specific modifications to the IPA-approved final draft sourcing agreement.  

2. On January 10, 2012, the Commission entered its Final Order in this proceeding 

(the “January 10 Order”).

3. On February 9, 2012, Chicago Clean Energy timely filed a Verified Application 

for Rehearing of the January 10 Order (“CCE’s Application for Rehearing”).  Applications for 

Rehearing were also filed timely by the Economic Development Intervenors, Ameren Illinois 

Company, and Northern Illinois Gas Company.

4. On February 23, 2012, the Commission granted all of the Applications for 

Rehearing.

5. On rehearing, the parties filed two rounds of verified comments.  The rehearing 

proceeding did not include formal submission of evidence, an evidentiary hearing, or a formal 

evidentiary record, and at no time was there an indication that a “record” was marked “heard and 

taken,” as is usual in typical contested Commission proceedings.

6. The IPA’s Initial Verified Comments contained a confusing passage regarding the 

cost recovery issue.  In a portion of the IPA’s Initial Verified Comments, the IPA suggested that 

it intended to only allow CCE 84% cost recovery under the terms of the sourcing agreement; 

however, the actual figures that the IPA included in its Verified Comments suggested that the 

IPA intended to allow 100% costs recovery.  (See IPA Verified Comments on Rehearing at 6. 
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(“These footnotes [to Schedule 5.2A and 5.2B] and resulting calculations are scrivener’s errors; 

remnant words that were originally contained in a draft of the Sourcing Agreement that were 

intended to be deleted and replaced with a contract quantity of 40,151,759 (84% of the

47,799,714 Projected Annual Output.)”)  That is, inserting the contract quantity of 40,151,759 as 

suggested by the IPA, would result in 100% cost recovery, not 84% cost recovery.  (See CCE 

Verified Response Comments on Rehearing at 22.)  Despite the fact that Chicago Clean Energy 

informally informed counsel for the IPA of this contradiction, the IPA’s Verified Reply 

Comments added nothing of substance to rectify the contradiction.  (See IPA Verified Reply 

Comments on Rehearing at 2-3.)

7. In the meantime, Chicago Clean Energy explained at length in both its Initial 

Verified Comments and in its Verified Reply Comments that there was no “scrivener’s error,” 

and that the IPA intended to endorse the 95.45% cost recovery compromise that Chicago Clean 

Energy offered in the mediation, that the IPA included in the IPA-approved final draft sourcing 

agreement, and that the IPA explicitly endorsed in the Memorandum that it provided to the 

Commission (the “IPA Memo”).  (See CCE Verified Comments on Rehearing at 3-4, 7-8, 20-28; 

CCE Verified Response Comments on Rehearing at 8-9, 15-23.)

8. On April 24, 2012, the presiding Chief Administrative Law Judge issued a 

Proposed Order on Rehearing.  The Proposed Order on Rehearing included findings about the 

cost recovery percentage included in the Sourcing Agreement.  In particular, the Proposed Order 

on Rehearing found that the cost recovery percentage associated with the Chicago Clean Energy 

project should be 84% rather than the 95.45% cost recovery percentage that was included in the 

IPA-approved final draft sourcing agreement and endorsed in the IPA Memo.  (See Proposed 

Order on Rehearing at 29-30.)  This finding was apparently based upon the IPA’s assertion that 



4

the 95.45% cost recovery percentage that the IPA had previously endorsed was a scrivener’s 

error, and that the IPA intended to allow just 84% cost recovery.  (See id. at 29.)

9. On May 1, 2012, Chicago Clean Energy filed a Brief on Exceptions to the 

Proposed Order on Rehearing.  In light of the Proposed Order on Rehearing’s finding endorsing 

the IPA’s new “scrivener’s error” theory used to lower the cost recovery percentage, Chicago 

Clean Energy presented with its Brief on Exceptions the Affidavit of Mark J. Pruitt, the former 

Director of the IPA, who was intimately involved with the IPA’s involvement with all aspects of 

the Chicago Clean Energy project, including the IPA-led mediation as well as the drafting of the 

IPA Memo and the IPA-approved final draft sourcing agreement.  Mr. Pruitt’s Affidavit included 

directly relevant and material information that was highly probative regarding the IPA’s new 

position that the lower cost recovery percentage was the result of a scrivener’s error by the IPA 

rather than a plain reversal of position by the IPA.  A copy of Mr. Pruitt’s Affidavit is attached 

hereto as Attachment A.

10. On May 8, 2012, the IPA filed a Motion to Strike Mr. Pruitt’s Affidavit and 

references to Mr. Pruitt’s Affidavit contained in Chicago Clean Energy’s Brief on Exceptions.  

Neither the IPA Motion to Strike nor the IPA’s contemporaneously-filed Reply Brief on 

Exceptions made any allegation that Mr. Pruitt’s Affidavit contained even a single piece of 

incorrect factual information.  Rather, the IPA objected on procedural grounds, as well as on 

somewhat vague grounds that the information in Mr. Pruitt’s Affidavit was not relevant – even 

though Mr. Pruitt’s Affidavit addressed in detail the specific reasons that the IPA’s new position 

regarding the cost recovery percentage was not defensible as a “scrivener’s error.”  A copy of the 

IPA’s Motion to Strike is attached hereto as Attachment B.
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11. On May 11, 2012, Chicago Clean Energy filed a Response to the Motion to 

Strike.  A copy of that Response is attached hereto as Attachment C.

12. On May 14, 2012, the Chief ALJ issued a Ruling granting the IPA Motion to 

Strike.  A copy of that May 14, 2012 Ruling is attached hereto as Attachment D.  That Ruling 

indicates that submission and reference to Mr. Pruitt’s Affidavit was incorrect under the 

procedure for rehearing because Mr. Pruitt’s Affidavit was “new evidence” that was not part of 

the “record.”  Further, the Ruling indicates that the “failure to strike this material would violate the 

due process rights of all other parties and would be prejudicial to those parties.”

13. Respectfully, the May 14, 2012 Ruling is incorrect, both in its premise that there 

is a definable, discrete evidentiary record in this proceeding and also in the suggestion that the 

permitting consideration of Mr. Pruitt’s Affidavit somehow would caused a violation of due 

process rights or would be prejudicial to other parties.  No party, including the IPA, made any 

argument that consideration of Mr. Pruitt’s Affidavit would violate due process rights.  Similarly, 

no party, including the IPA, made any argument that consideration of Mr. Pruitt’s Affidavit 

would prejudice the parties.1  Further, neither the IPA nor any other party suggested in any way 

that the information in Mr. Pruitt’s Affidavit was in any manner incorrect or inaccurate, and 

neither the IPA nor any other party made any attempt to present a countering affidavit or other 

factual presentation, even though there was an opportunity to do so through the round of Reply 

Briefs on Exceptions filed on May 8, 2012, a full week after Mr. Pruitt’s Affidavit was 

presented.

                                                
1 Chicago Clean Energy previously filed an Affidavit with its December 28, 2011 Brief on 

Exceptions.  (See Attachment B (Affidavit of Donald W. Maley, Jr.) to CCE December 28, 2011 
Brief on Exceptions.)  No party sought to strike that Affidavit, no party claimed that it was 
prejudicial or violated their due process rights and no Ruling or Order was entered striking that 
Affidavit.



6

14. Notwithstanding the May 14, 2012 Ruling, each and every argument presented in 

the IPA Motion to Strike was comprehensively discussed and rebutted in Chicago Clean 

Energy’s May 11, 2012 Response to that Motion, which is attached hereto as Attachment C.  The 

arguments presented therein demonstrate that Mr. Pruitt’s Affidavit is relevant and was properly 

presented.  The fact that no party made even a pro forma attempt to contradict any factual 

information in Mr. Pruitt’s Affidavit is telling – Mr. Pruitt’s Affidavit contains uncontradicted 

factual information about the specific events and details that led to the IPA-approved final draft 

sourcing agreement now before the Commission.

15. To the extent that there is an issue with the timing of the presentation of Mr. 

Pruitt’s Affidavit rather than its uncontradicted substance, Chicago Clean Energy respectfully 

offers its apology.  However, the timing of Mr. Pruitt’s Affidavit was dictated by the Proposed 

Order on Rehearing’s endorsement of the portion of the IPA’s confusing and contradictory new 

position that advocated 84% cost recovery percentage, while failing to explain the portion of the 

IPA’s new position that suggested the IPA intended 100% cost recovery, and ignoring other clear 

information indicating that the IPA intentionally endorsed a 95.45% cost recovery percentage.  

At no time during the course of this proceeding has there been an indication that the record was 

“heard and taken” or in any other manner closed or limited.  However, to the extent that the 

“closure” of the record is the basis for striking Mr. Pruitt’s plainly relevant and highly 

informative Affidavit, Chicago Clean Energy requests that the Commission “reopen” the record 

on rehearing to include Mr. Pruitt’s Affidavit.  To preclude consideration by the Commissioners

of highly probative information on the basis of a technicality having to do with the “record,” 

when there was no indication that the record was closed or otherwise limited, would be a 

miscarriage of fair and informed administrative procedure.  
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16. Accordingly, to the extent that the Commission does not reverse the May 14, 

2012 Ruling granting the IPA’s Motion to Strike, Chicago Clean Energy respectfully requests 

that the Commission “reopen” the record in this proceeding to include Mr. Pruitt’s Affidavit.

WHEREFORE, Chicago Clean Energy respectfully reflects that the Commission set an 

expedited schedule for the consideration of the instant Petition, reverse the ruling of the Chief 

Administrative Law Judge to grant the Illinois Power Agency’s Motion to Strike the Affidavit, or 

in the alternative, reopen the record to include Mr. Pruitt’s Affidavit, and grant such further or 

different relief as the Commission deems appropriate.

Respectfully submitted,

CHICAGO CLEAN ENERGY, LLC

By: /s/Christopher J. Townsend
One of Its Attorneys

Christopher J. Townsend
Christopher N. Skey
Eric M. Roberts
DLA Piper LLP (US) 
203 N. LaSalle Street, Suite 1900
Chicago, Illinois 60601
(312) 368-4000
christopher.townsend@dlapiper.com
christopher.skey@dlapiper.com
eric.roberts@dlapiper.com

DATED:  May 15, 2012
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for Chicago Clean Energy, LLC, that he has read the above and foregoing 
document, knows of the contents thereof, and that the same is true to the best of his knowledge, 
information, and belief.

_________________________________
Christopher J. Townsend

Subscribed and sworn to me
this ____ day of May, 2012.

___________________________________


