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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 

COMMONWEALTH EDISON COMPANY ) 
       ) ICC Docket No. 11-0662 
Petition to determine the applicability of  ) 
Section 16-125(e) liability to events caused   ) 
by the February 1, 2011 Storm Systems  ) 
 
 

PEOPLE OF THE STATE OF ILLINOIS’S 
REPLY TO COMED’S RESPONSE TO 

AG MOTION TO STRIKE THE TESTIMONY OF  
COMED WITNESS PHILIP R. O’CONNOR 

 
 

On April 23, 2012, the People of the State of Illinois, by and through Lisa Madigan, 

Attorney General (“People” or “AG”) filed a Motion to Strike the Testimony of Dr. O’Connor 

because it constitutes improper legal opinion testimony by an industry consultant or lobbyist 

as to past legislative intent behind Section 16-125 of the Illinois Public Utilities Act (“Act”) 

and violates of Part 200.610 of the Commission’s Rules of Practice. On May 7, 2012, 

Commonwealth Edison Company (“ComEd” or “Company”) filed a response to the AG’s 

Motion to Strike. This is the AG’s reply to ComEd. 

I. DR. O’CONNOR’S TESTIMONY IS IMPROPER TESTIMONY OF 
LEGISLATIVE INTENT AND INADMISSIBLE UNDER CONTROLLING LAW. 
 
The AG does not dispute that Dr. O’Connor can testify to his understanding of the 

meaning of the word “interruption” as other witnesses in this docket have done. What is 

inadmissible, however, is Dr. O’Connor’s testimony giving his opinion of the legislature’s intent 

in passing Section 16-125 of the Act and the legislature’s understanding of the meaning of the 

term “interruption”. As the AG’s Motion to Strike establishes, it is impermissible for any one 

person to provide testimony regarding legislative intent. This includes members of the 
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legislature that enacted a statute, either contemporaneously or retroactive to the passage of the 

statute. See United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 348-49 (1963); United 

States v. Chicago Bd. of Ed., 588 F. Supp. 132, 233 (N.D. Ill. 1984), vacated on other grounds, 

744 F.2d 1300 (7th Cir. 1984); Foreman v. Dallas Cnty., 193 F.3d 314, 322 (5th Cir. 1999); 

People v. Burdunice, 211 Ill. 2d 264, 270 (2004); Atkins v. Deere & Co., 177 Ill. 2d 222, 243-33 

(1997); Warren v. Borger, 184 Ill. App. 3d 38, 44-45 (5th Dist. 1989); State Wholesale Grocers 

v. A&P Tea Co., 154 F. Supp. 471 (N.D. Ill. 1957), reversed in part on other grounds, 258 F.2d 

831 (7th Cir. 1958); Exxon Mobil Corp. Allapattah, 545 U.S. 546 (2005)1. 

A. COMED MISAPPLIED THE RELEVANT CASE LAW IN ITS RESPONSE 

ComEd argues it is permissible to use interpretative aids to construe an ambiguous statute 

and give effect to the intent of the legislature. ComEd Response at 3. This ignores, however, that 

while interpretative aids can be permitted in certain circumstances, the testimony of Dr. 

O’Connor falls squarely within the category of interpretative aids that are never permissible. It is 

a well-established principle of law that the testimony of a lawmaker regarding past legislative 

                                                             
1 ComEd states that “the Exxon Court specifically noted that extrinsic materials have a role in statutory 

interpretation to the extent they ‘shed a reliable light on the enacting legislature’s understanding of an otherwise 
unambiguous term.’” ComEd Response at 9. Despite this attempt by ComEd to imply that the Exxon Court was 
accepting of legislative history, the Exxon Court in fact issues specific warnings against the use of legislative 
history, as the full quote (rather than ComEd’s partial quote) shows: “As we have repeatedly held, the authoritative 
statement is the statutory text, not the legislative history or any other extrinsic material. Extrinsic materials have a 
role in statutory interpretation only to the extent they shed a reliable light on the enacting Legislature's 
understanding of otherwise ambiguous terms. Not all extrinsic materials are reliable sources of insight into 
legislative understandings, however, and legislative history in particular is vulnerable to two serious criticisms. First, 
legislative history is itself often murky, ambiguous, and contradictory. Judicial investigation of legislative history 
has a tendency to become, to borrow Judge Leventhal's memorable phrase, an exercise in “ ‘looking over a crowd 
and picking out your friends.’ ” See Wald, Some Observations on the Use of Legislative History in the 1981 
Supreme Court Term, 68 Iowa L.Rev. 195, 214 (1983). Second, judicial reliance on legislative materials like 
committee reports, which are not themselves subject to the requirements of Article I, may give unrepresentative 
committee members—or, worse yet, unelected staffers and lobbyists—both the power and the incentive to attempt 
strategic manipulations of legislative history to secure results they were unable to achieve through the statutory 
text.” 
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intent or deliberations is not admissible, and therefore it follows that the testimony of a bystander 

to the legislative process regarding past legislative intent is also inadmissible. 2A N. Singer, 

Sutherland Statutory Construction §48.16 (5th Ed. 1992). 

In its Response, ComEd argues that the AG relied on a rule from Bloomington v. 

Bloomington Township, 233 Ill. App. 3d 724, 736 (4th Dist. 1992) that was subsequently rejected 

by Krohe v. City of Bloomington, 329 Ill. App. 3d 1133 (4th Dist.) (2002). This is simply not 

true. Krohe, far from rejecting Bloomington v. Bloomington Township, in fact upholds the law in 

Bloomington v. Bloomington Township. In reference to Bloomington v. Bloomington Township, 

the court in Krohe stated that: 

In the case sub judice, the dissent criticizes the majority for ignoring 
Town of the City of Bloomington v. Bloomington Township, 233 Ill.App. 3d 724, 
174 Ill.Dec. 516, 599 N.E. 2d 62 ( 1992). Op. 264 Ill.Dec. at 53, 769 N.E.2d at 
555. City of Bloomington, however, was not a case where legislative debates were 
examined to construe the meaning of a statute. Instead, the defendant, 
Bloomington Township, offered the expert testimony of the executive director of 
the Township Officials Association of Illinois to opine on the legislative intent of 
a statute. The court correctly rejected the evidence as improper for determining 
legislative intent. The dicta cited by the dissent, however, have no application 
here. 
 
329 Ill. App. 3d at 1137 (emphasis added). At most, ComEd could have characterized this 

reference as Bloomington v. Bloomington Township being distinguished by Krohe as not 

applicable due to the completely different nature of the legislative testimony at issue in the two 

cases. It most certainly is not a rejection by Krohe. In fact, in this distinguishing comment, the 

Krohe court actually upholds Bloomington v. Bloomington Township’s ruling that the testimony 

of an individual as to the legislative intent of a statute is inadmissible. Id. This is the same 

situation in the present docket. 

Additionally, to further address ComEd’s reliance on Krohe, the AG does not dispute that 

courts have on occasion permitted a review of legislative debate transcripts. This is 
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understandable in certain circumstances where, as in Krohe, a legislator who is a bill’s sponsor 

made comments that “were purposefully included in the record for the sole reason of specifying 

legislative intent.” Id.  Dr. O’Connor’s testimony, on the other hand, falls squarely outside what 

has been permitted by courts in special circumstances because it is the testimony of a single 

person with a biased interest, who was a bystander to the legislative process 15 years ago, 

making his testimony today entirely unreliable and inadmissible. 

In its Response, ComEd also argues that because the meaning of “a continuous power 

interruption” is in dispute, it is permissible for it to present testimony explaining the real world 

activity that the statute was intended to regulate. ComEd Response at 5. In support of this 

argument, ComEd relies on People v. Hanna, 207 Ill. 2d 486 (2003), a criminal prosecution 

under “driving under the influence” laws. ComEd’s reliance on People v. Hanna is misplaced, 

however, as that case is very distinguishable from the present case. In People v. Hanna, the issue 

before the Court was whether certain devices for measuring breath alcohol levels were properly 

tested by the Illinois Department of Public Health before being approved for use at trial.    

Illinois law provided that “evidential breath analysis instruments ‘will be tested and approved by 

the Department in accordance with but not limited to the Standards for Devices to Measure 

Breath Alcohol promulgated by the National Highway Traffic Safety Administration’ and found 

in certain federal regulations published in 1984 and 1993.”  Id. at 490.  A regulator testified to 

both his view of the intent of the words “but not limited to” in the statute and to how the 

breathalyzers were stored and under what conditions they would be tested under the National 

Highway Traffic Safety Board regulations. Id. at 503.   While allowing that a court may hear 

evidence about the contemporaneous conditions that gave rise to a statute, the Court concluded 

that  “even if the appellate court was correct to ignore the legislative history of section 510.40(c), 
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i.e., Eztkorn's testimony regarding the drafting of the regulation, it was not correct to ignore the 

reality of how breath testing devices are used in this state.”  Id. at 503.  Thus, the Court relied on 

the witness’ testimony about how the breathalyzer devices were stored and actually worked, but 

it rejected the notion that the witness could explain legislative intent.  This holding applied to the 

present case may open the door to technical evidence about how outages occur, but it does not 

support the admission of testimony that attempts to relate the legislature’s intent when it adopted 

the language of Section 16-125. 

The Hanna Court also commented on the State’s argument that it would be “absurd” to 

bar breathalyzer evidence because Illinois could not be expected to conduct tests for which it 

lacked equipment and which the circumstances did not require.  Id. at 500.  The evidence at issue 

was necessary to show that the particular tests that the defendants claimed were necessary were 

in fact and in practice not appropriate for Illinois.  The evidence about the practical need for the 

tests was uncontested.  Id. ComEd attempts to bootstrap this reasoning to justify Mr. O’Connor’s 

testimony by suggesting that it would be “absurd” for the statute to require the Company to 

compensate individuals who are without power for more than four hours when more than 30,000 

customers are affected. ComEd Response at 5. Such casual claims of absurdity should be 

rejected as nothing more than rhetoric.  

Therefore, in the present case, People v. Hanna is not applicable because Dr. O’Connor’s 

testimony is not technical in nature, but rather policy in nature and, unlike the technical 

description in Hanna, it is far from uncontested by Staff and the AG. 

B. DR. O’CONNOR’S INADMISSIBLE LEGISLATIVE INTENT TESTIMONY IS 
INTERTWINED WITH HIS ADMISSIBLE POLICY TESTIMONY AND 
THEREFORE, HIS TESTIMONY MUST BE STRICKEN IN ITS ENTIRETY. 
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ComEd’s argument that parts of Dr. O’Connor’s testimony consists of admissible 

policy recommendations fails because the inadmissible aspects of Dr. O’Connor’s testimony 

are intricately linked to those aspects that may be admissible. 

For example, Dr. O’Connor states in the Policy Considerations section of his testimony 

that, “If a liability provision aimed at encouraging investment and best practices that achieve 

better reliability is instead applied so as to frustrate cost recovery and drive returns below 

previously determined levels, then the regulatory objective will be frustrated.” ComEd Ex. 6.0 

at 11 (emphasis added). While that statement contains phrases that may be admissible, Dr. 

O’Connor also uses that sentence to make inadmissible legislative intent assumptions in his 

conjecture of what the liability provision was “aimed at encouraging” or what the “regulatory 

objective” is. 

As Dr. O’Connor made it very difficult to appropriately delineate the parts of his 

testimony that may be inadmissible from the parts that may be admissible, his testimony 

should be stricken in its entirety. 

C. DR. O’CONNOR’S LEGISLATIVE INTENT TESTIMONY GOES FAR BEYOND 
FACTS AND HISTORICAL CONTEXT AND IS THEREFORE INADMISSIBLE. 
 
ComEd’s main claim in its Response is that Dr. O’Connor offers only facts and 

historical context about the meaning of “interruption” and the major interruptions that 

occurred during the period the law was enacted. ComEd must not be allowed to present Dr. 

O’Connor’s testimony as only facts and historical context simply because ComEd states it is 

so when in fact, his testimony is cast as legislative intent. 

ComEd states that “Dr. O’Connor does not testify about what any legislator or 

legislators were thinking or meaning to vote for.” ComEd Response at 6. This is patently false 

because even a cursory reading of Dr. O’Connor’s testimony will reveal several instances in 
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which he testified exactly that. As the examples below will illustrate, Dr. O’Connor’s 

testimony is peppered throughout with his interpretations of past legislative intent, despite 

ComEd’s claim otherwise. From Dr. O’Connor’s testimony, ComEd Ex. 6.0: 

Page 2: “Other, contemporaneous legislation confirms that the General 
Assembly was addressing single large interruptions, not collective groups of 
interruptions.” (emphasis added). 
 

In this statement, Dr. O’Connor’s attempt to conjecture what “the General Assembly was 

addressing” in passing Section 16-125 of the Act is clearly an attempt at divining legislative 

intent and inadmissible. 

Page 5: “I urge the Commission to reject claims that interruptions occurring in 
different times and places can or should be lumped together so as to impose or 
threaten liability under Section 16-125. Doing so would be inconsistent with the 
origins of Section 16-125 and an unreasonable regulatory choices.” (emphasis 
added). 
 

In this statement, Dr. O’Connor presumes to know what is or isn’t consistent with the origins 

of Section 16-125, a clear attempt at stating the legislative intent of Section 16-125 and 

inadmissible. 

Page 6: “First, there was serious concern over the reliability of the fleet of 
generators that supplied ComEd customers with energy, especially during peak 
periods. Issues of the generators’ operating performance and capacity factors, 
of reserve margins, and of the capacity of the transmission system to import 
power from remote sources were of genuine concern.” (emphasis added). 
 

This passage begs the question: of whose concern is Dr. O’Connor testifying? Dr. O’Connor 

has no grounds to state what was of concern to anyone else other than himself or his clients 

and in any event, neither his concern nor anyone else’s concern (of which he could not testify 

to) would be permissible to support an interpretation of legislative intent. This passage, among 

others in his testimony, clearly attempts to take what Dr. O’Connor presumes to be “concern” 

and infer it to be the concern of the Illinois General Assembly in passing Section 16-125. 
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Page 8: “While people always care about interruptions of any kind, these 
events, and the concern over system supply and capacity, were the defining 
public policy concerns regarding reliability.” (emphasis added). 
 

Similar to the passage above, Dr. O’Connor again attempts to imply what the Illinois General 

Assembly’s legislative intent was by referring to the “defining public policy concerns” of 

unnamed parties. Legislators are responsible for implementing public policy, and are 

presumably the people Dr. O’Connor is attempting to portray.  This goes beyond historical 

context. 

Page 8: “Those involved with the restructuring legislation in 1997 were aware 
of the interest in the inclusions of provision that would expose utilities to 
liability in instances in which their actions or inaction led to interruptions to 
large numbers of customers for lengthy periods.” (emphasis added). 
 

This statement isn’t even a veiled attempt at stating legislative intent as is much of Dr. 

O’Connor’s other inadmissible testimony. This statement clearly, unambiguously, and 

impermissibly testifies to the Illinois General Assembly’s legislative intent. 

Page 8: “The events I described formed how policy makers thought about high 
profile threats to reliability.” (emphasis added). 
 

Here, Dr. O’Connor states what policy makers were thinking in another clear, unambiguous, 

and inadmissible statement of the Illinois General Assembly’s legislative intent.  

Page 9-10: “In the same session of the Illinois General Assembly wherein 
Section 16-125 was passed, a different bill was proposed that would have also 
imposed similar liability on a utility if a customer experienced ‘power 
interruptions of 4 hours or more, cumulatively...’ That Bill, HB 43, was not 
passed by the House, was not transmitted to the Senate, and did not become 
law. However, the fact that it was debated by the same General Assembly that 
had passed the restructuring law containing Section 16-125 underscores the fact 
that the General Assembly knew very well the difference between the collective 
concept of cumulative multiple power interruptions with different starting and 
ending times and the singular concept of a ‘continuous power interruption’ 
instead used in Section 16-125(e).”  (emphasis added). 
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This is another clear statement of Dr. O’Connor’s presumption of legislative intent. Not only 

could Dr. O’Connor not know nor testify to what the General Assembly “knew very well”, it 

is absolutely impermissible for any one person, legislator or lobbyist, to testify to the 

collective legislative intent of a legislative body. 

Page 12: “The goal of extraordinary penalties like these is to never experience 
the events that trigger them...” 

 
Here Dr. O’Connor is again testifying to the goal or legislative intent of the Illinois legislature 

in passing the bill that contained this penalty. The General Assembly is fully capable of 

stating its goals in legislation. See e.g. 220 ILCS 5/1-102. It is improper for a private 

individual to suggest goals in the absence of legal findings. 

As is evident, these statements are clearly not statements of only fact and historical 

context but rather interpretative statements of the legislature’s understandings, intent, and 

goals, several of which are clear assertions of what the legislature “was addressing”, “were 

aware of”, “thought”, and “knew very well”, and its understanding of “the collective concept”. 

Although parts of Dr. O’Connor’s testimony address historical events, the statements go far 

beyond historical context and into inadmissible inferences of legislative intent. Additionally, 

much of Dr. O’Connor’s testimony contains assumptions and unverifiable statements upon 

which the Commission could not rely even if they were admissible. 

II. CONCLUSION 
 

The AG is in agreement with ComEd that the interpretation of Section 16-125 is 

central to this case, and the AG urges the Commission to examine all available evidence 

closely when it is time to rule on this issue. What the Commission cannot consider, however, 

is testimony that is based on conjecture, the purported views of legislators, and  that the 

Courts have held inadmissible. As shown above, ComEd’s attempt to introduce such 
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testimony into the record goes against well-established precedent that such testimony is 

inadmissible. Therefore, the People respectfully request that the Commission exclude Dr. 

O’Connor’s testimony in its entirety in accordance with the arguments made in the AG’s 

Motion to Strike and this Reply. 

 

      Respectfully submitted, 

The People of the State of Illinois 

By LISA MADIGAN, Attorney General 

 
Cathy Yu, Assistant Attorney General 
Susan L. Satter, Senior Assistant Attorney General 
Janice A. Dale, Bureau Chief 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th Fl. 
Chicago, IL 60601 
Telephone: (312) 814-8496 
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