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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

) 

Illinois-American Water Company       ) 

           ) 

           ) 

Proposed general increase in water and      )  ICC Docket Number 11-0767 

sewer rates.          ) 

     ) 

 

 

JOINT REPLY OF ICC STAFF AND THE PEOPLE OF THE STATE OF ILLINOIS TO 

IAWC’S RESPONSE TO THE JOINT MOTION FOR ENTRY OF EVIDENCE 

 

 

The Staff of the Illinois Commerce Commission (“the Staff”) and The People of the State 

of Illinois, by Lisa Madigan, Attorney General of the State of Illinois (“the People”), pursuant to 

the Rules of Practice of the Illinois Commerce Commission (“the Commission”), 83 Ill. Admin. 

Code 200.190(e), hereby reply to Illinois-American Water Company’s (IAWC) May 14, 2012, 

Response to the Joint Motion of ICC Staff and the People for the Entry of Evidence. 

On May 11, 2012, the Staff and the People (collectively the “Movants”) moved to enter 

the Audit Report from the North Star Audit of Illinois American Water Company’s Service 

Company prepared in ICC Docket 10-0366 (“the Audit Case”) into the evidentiary record of ICC 

Docket 11-0767 (“the Rate Case”).      

On May 14, 2012, IAWC responded to the Joint Motion, arguing that that the Motion 

failed to establish criteria for admission of the Audit Report; and that the Motion’s proposed use 

of the Audit Report would be highly prejudicial to IAWC.  For the following reasons, these 

arguments have no merit and the Movants’ Joint Motion should be granted. 
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IAWC argues that the Motion is “premature” because it fails to meet procedural 

requirements of the Initiating Order in the Audit Case.  Response at 1.  The intent and key 

holding of the Initiating Order are clear:   

“Parties to any subsequent proceeding in which the Audit results are presented may 

contest the validity and correctness of Audit findings and their rate case revenue 

requirement impacts, but may not object to the Auditor’s report becoming part of the 

evidentiary record.” 

 

Initiating Order at ¶7.  IAWC’s attempt to read additional procedural obstacles into the clear 

language of the Initiating Order should be rejected as inconsistent with the Commission’s 

intention in ordering the audit.  Indeed, IAWC would create a situation where consumers are 

asked to pay more than $1 million for an audit, while the audit itself is excluded from 

Commission consideration when rates are set months after the audit is concluded. 

 IAWC attempts to elevate a comprehensive description of the audit’s use to assist the 

Commission in its review of IAWC’s rate increase requests into undefined technical 

requirements that would have an effect opposite to the plain intent of the Commission.  IAWC 

suggests, without the benefit of citation to authority, that “Audit Results” refers to a “broader” 

definition than the “Audit report” or audit “findings.”  IAWC Response at 3.  It further suggests 

that those results must be “presented” in a separate, subsequent or “future proceeding,” without 

specifying why it would be necessary or efficient to open another audit docket to receive the 

audit prepared and filed in the first audit docket (10-0366).   IAWC Response at 3, 6.  IAWC’s 

purported requirements are little more than a shell game, offering an absurd interpretation that 

can only serve to divert the attention from the clear language in the Initiating Order that parties 

“may not object to the Auditor’s report becoming part of the evidentiary record.” (Emphasis 

added.)  For this reason alone, the Staff and the People’s motion to admit the audit should be 

granted. 
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Notwithstanding IAWC’s shell game, even if the language in the Initiating Order were 

read to require IAWC’s claimed additional procedural requirements, these conditions have been 

met.  First, the Initiating Order directs the auditors to consider various items and use various 

processes as specified on pages 2-4.  Included in the directions is that the final audit report be 

“filed with the Commission” within six months from the commencement of the Audit contract.  

That filing has occurred.  The process for moving the “Audit findings/results into evidentiary 

record in future proceedings” is addressed in paragraph 7.   That paragraph uses several terms for 

the audit:  audit findings/results, report, and evidence.  Contrary to IAWC’s efforts to parse this 

language as an obstacle to the use of the audit, this comprehensive language demonstrates an 

intent that the audit actually be used in ratemaking, and not sit idly and uselessly on a shelf.      

The audit has been filed in the audit docket as the Commission plainly intended it to be, and it is 

available for “future proceedings,” again, as the Commission intended.   

IAWC argues that Movants failed to prove that an audit report was “presented” in the 

Rate Case.  The Audit Report has been repeatedly referenced in testimony and exhibits filed by 

IAWC in this docket.  See, e.g., IAWC Ex. 1.0 at lines 736, 760-81, 783-9; IAWC Ex. 4.0 at 

lines 263-314, 316-43, 347-53; IAWC Ex. 6.0 at lines 117-25; IAWC Ex. 7.0 at lines 197-200; 

IAWC Ex. 7.0 Supp at lines 219-21; IAWC Ex. 1.00 R at lines 262-4, 268-71, 278-81, 296-8; 

IAWC Ex. 7.00 R at lines 184-8, 243-59.   IAWC seems to find it significant that this testimony 

did not use the words “audit report.” IAWC Response at 5-6.  The Commission’s use of 

comprehensive terminology contradicts IAWC’s “magic words” approach that its witnesses’ 

failure to “contain the term ‘Audit Report’” is somehow significant.    

Finally, IAWC makes the specious argument that Movants have not explained why this 

rate case is a “subsequent” or “future” proceeding.  The Movants maintain that the words 
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“subsequent” or “future” require no interpretation.    The audit docket was commenced in 2010 

and the rate case was commenced two years later in 2012, so it is clearly “subsequent” to the 

audit docket.    Further, the audit was filed on January 11, 2012.  The rate case was docketed on 

December 7, 2011.  That one month difference does not make the rate case somehow not 

“subsequent” to the audit docket, or prevent a 2012 rate order from being “subsequent to” or a 

“future proceeding” in relation to the audit docket.  IAWC’s attempts to parse the language of 

the Initiating Order contradicts the Commission’s directive that “parties … may not object to the 

Auditor’s report becoming part of the evidentiary record” in subsequent proceedings.  Initiating 

Order at ¶ 7a.   Movant’s Joint Motion to admit the audit into the record in Docket 11-0767 

should be granted.  

Next, IAWC argues that the Report is hearsay.  In addition to reading requirements into 

the Initiating Order that simply are not present, IAWC’s hearsay argument ignores the very 

premise of the audit – that it is prepared by a third party for Commission and party review and 

use in connection with reviewing IAWC’s rate increase requests for reasonableness.   

The hearsay rule does not apply in any event because the Audit Report was prepared in 

connection with an order from the Commission, and, as such is admissible under a public records 

exception.  Both Illinois law and the Federal Rules of Evidence recognize a public records 

exception to the hearsay rule.  In People v. Leach, 405 Ill.App.3d 297, 306 (1
st
 Dist. 2010) the 

Court said:   

“Embraced within the rubric of nontestimonial hearsay is the public records 

exception, records required by statute or authorized to be maintained by the nature 

of the office, evidencing matters properly required to be maintained and recorded. 

People v. Hester, 88 Ill.App.3d 391, 395, 43 Ill.Dec. 638, 410 N.E.2d 638, 640 

(1980). Like business records, the exception is based on the assumption that 

public officers will perform their duties, that they lack motive to falsify, and that 

public inspection to which many such records are subject will disclose 
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inaccuracies. M. Graham, Cleary & Graham's Handbook of Illinois Evidence, § 

803.12 (8th ed.2004). 

 

Rule 803 of the Federal Rules of Evidence is equally clear:   

The following are not excluded by the hearsay rule, even though the declarant is 

available as a witness:  

 

(8) Public records and reports. Records, reports, statements, or data 

compilations, in any form, of public offices or agencies, setting forth (A) the 

activities of the office or agency, or (B) matters observed pursuant to duty 

imposed by law as to which matters there was a duty to report, excluding, 

however, in criminal cases matters observed by police officers and other law 

enforcement personnel, or (C) in civil actions and proceedings and against the 

Government in criminal cases, factual findings resulting from an investigation 

made pursuant to authority granted by law, unless the sources of information or 

other circumstances indicate lack of trustworthiness. 

 

The audit report is already certificated by virtue of the fact that the Commission ordered 

it and required that it be filed.  There is no question but that the audit filed in this docket is the 

audit prepared by North Star at the Commission’s direction. 

Finally, as to IAWC’s arguments that it has not been granted the opportunity to “cross-

examine” the Audit Report, Movants note that IAWC has been given ample opportunity to 

review and respond to the Audit Report, and has in fact, provided a lengthy response identifying 

its concerns with the Audit Report.  The Movants would not object to these responses being 

made part of the record along with the Audit Report.  The Commission and the parties are 

entitled to consider the well-informed opinions and conclusions of the auditors as that was in fact 

the Commission’s intent when it ordered the audit.  Further, it would be unfair to consumers to 

order the Company to provide the auditors with information and cooperate with the auditors, 

expect consumers to pay the costs of the audit, but then ignore the auditors’ opinions and 

conclusions. 
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 Finally, IAWC argues that admission of the Audit Report would be prejudicial to IAWC 

because Movants are attempting to move it into the record outside of the “established procedural 

schedule” and that IAWC has not had an opportunity to respond. First, the management audit has 

been discussed in IAWC Direct Testimony (see, e.g., IAWC Ex. 1.00 at lines 736, 780-1).  

IAWC’s claims that it had no indication that parties in the Rate Case would be moving to enter 

this into the record are absurd.  The parties would be well within their rights to offer the audit 

into the record in response to the multiple references to the audit by IAWC witnesses as a cross 

examination exhibit.   On the contrary, IAWC benefits by being informed, in advance of the 

hearing, that the parties intend to include the audit results in the record.  As noted above, 

IAWC’s arguments that it “will not have a full opportunity to respond” to the audit are baseless 

because, as noted above, IAWC filed a response identifying its concerns and taking exception to 

certain portions of the Audit Report on February 10, 2012.   Movants will not object if IAWC 

seeks to offer its response into the record.  Finally, Movants take exception to any notions that 

they are attempting to “sandbag IAWC.”  IAWC’s effort to cast itself as prejudiced should be 

rejected.   

 CONCLUSION 

The Joint Motion of The Staff of the ICC and The People satisfies all of the applicable 

elements for entry of the Audit Report into evidence in the Rate Case, as discussed above.  The 

Joint Motion for Entry of Evidence should be granted.   
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