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and Section 200.170 of the Rules of Practice 
(83 III. Adm. Code 200.170) 
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RESPONDENT'S MOTION FOR RECONSIDERATION OF ALJ RULING DENYING A 
HEARING ON THE MOTION IN LIMINE 

Respondent Commonwealth Edison Company ("Com Ed') respectfully moves for a 
reconsideration of the ruling made by the Administrative Law Judge ("AU") on April 27, 
2012, that denied its Motion to Set an Evidentiary Hearing on the Motion in Limine, or in 
the Alternative, to Take the Motion with the Case. At the time of the ruling, the AU did 
not yet have the benefit of ComEd's reply to Amcor's response in opposition. The 
instant motion rests on the arguments ComEd would have made in reply to Amcor's 
response, and also on the oral argument heard on May 2,2012 and the Offer of Proof 
attendant to that oral argument. ComEd's Offer of Proof is Attachment A to this motion. 
The reasons in support of this Motion are set out here below. 

1. The Initial Motion for a Hearing on the Motion in Limine 

On April 16, 2012, ComEd filed "Respondent's Motion to Set an Evidentiary Hearing on 
the Motion in Limine or, in the Alternative, To Take the Motion With the Case." In its 
Response, filed on April 24, 2012, Amcor claimed that an evidentiary hearing on the 
Motion in Limine is inappropriate because the parties filed a Stipulation of Facts and 
Undisputed Testimony ("the Stipulation") on December 12, 2012. In addition, Amcor 
contended that such a hearing is not necessary to decide the Motion in Limine. ComEd 
disagrees with both of these assertions. 
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(a) The Stipulation is Irrelevant to Evidence Probative on The Motion in Limine. 

On December 22, 2011, the parties agreed to and filed a Stipulation of Facts and 
Undisputed Testimony ("the Stipulation"). Amcor contends that the Stipulation itself 
provides that it is "the entire evidentiary record in this proceeding." (Amcor Response at 
2; Stipulation at 1). But, by its very terms, this Stipulation was intended for the 
underlying complaint proceeding only. Indeed, the Motion in Limine was not yet filed at 
the time of the Stipulation and thus, it could not be known what facts would be pertinent 
to the issues raised therein. As it stands, the Motion in Limine raises issues different 
from and outside the complaint proceeding and requires new and different evidence. In 
any event, the Commission is not a party to the Stipulation and is not bound by what the 
parties have agreed between themselves. In other words, the Commission must inquire 
further and admit evidence it believes relevant to a correct decision on the Motion in 
Limine. 

Until the evidence that the Motion in Limine seeks to bar is actually offered and the 
Commission is made aware of its relevance and credibility in the context of the 
proceeding, its probative value and the circumstances of its making, the Commission 
cannot intelligently rule on its admissibility. 

(b) A Sanction, Such As Amcor Requests, Requires a Hearing 

Amcor incorrectly asserts the untenable proposition that whenever a meter is discarded, 
preventing the complainant from undertaking its own independent examination of the 
meter, no evidence of the diagnostic read records drawn from the meter can be 
presented. This is not the law, even in the civil arena. 

Even where evidence is destroyed, altered, or lost, a party is not automatically entitled 
to a specific sanction. Adams v. Bath and Body Works, 830 N.E.2d 645 (1st Dist. 2005) 
In fashioning an appropriate sanction for a 219(c) claim, Adams establishes that the trial 
court must consider the following: (1) the surprise to the adverse party; (2) the 
prejudicial effect of the proffered testimony or evidence; (3) the nature of the testimony 
or evidence; (4) the diligence of the adverse party in seeking discovery; (5) the 
timeliness of the adverse party's objection to the testimony or evidence; and (6) the 
good faith of the party offering the testimony or evidence. Id. at 653. 

Without question, each of the factors that the Adams opinion sets forth requires 
evidence different from that in the underlying case. Improperly, Amcor would have the 
record silent on these six factors such that the Commission would rule blindly. This, 
however, is unlawful. Sanctions are not imposed summarily. A hearing is always 
required. 

The Shimanovsky opinion on which Amcor heavily relies shows that an evidentiary 
hearing is required before sanctions can be imposed. The plaintiff in Shimanovsky filed 
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a complaint alleging a defect in their automobile (manufactured and designed by the 
defendant General Motors ("GM")) caused a crash in which Mildred Shimanovsky was 
injured. The circuit court granted GM's motion to dismiss the plaintiff's cause of action 
under Supreme Court Rule 219(c) as a discovery sanction. In a motion for 
reconsideration, plaintiff argued that GM had not shown that it was prejudiced to a 
degree that required dismissal. On appeal by the plaintiff, the Appellate Court 
determined that the circuit court abused its discretion by dismissing plaintiff's case 
without first considering the "degree of prejudice" suffered by GM. Id. Accordingly, the 
Appellate Court reversed the trial court's dismissal and remanded the cause "for a 
hearing to determine the degree of prejudice." Id. at 288. GM appealed to the Illinois 
Supreme Court contending that the court below erred in remanding the cause for a 
hearing. According to GM, when a party is precluded from testing an allegedly defective 
product, the prejudice is manifest. Among other things in response, plaintiff argued that 
if the circuit court is empowered to impose any sanction, they are entitled to a full 
evidentiary hearing to determine in what manner and to what extent the destructive 
testing prejudiced GM. Id. at 289. In the final analysis, the Illinois Supreme Court agreed 
with the Appellate Court's order remanding to the trial court "for a hearing to specifically 
determine the degree of prejudice GM suffered as a result of the plaintiff's alteration of 
evidence." Id. at 293. 

Here, as the Shimanovsky Court requires, the Commission must hold a hearing. 
Among other things, there is no evidence, nor has Amcor argued how, in what manner 
and to what extent it has been prejudiced by not "testing" the meter. Given Amcor's 
rejection of the Commission's rules that provide for Referee testing, it is also not known 
by what means and by whom it sought to have a test of the meter, or what kind of test 
was contemplated, or what purpose the testing would serve. Just as well, Com Ed would 
be able to establish that the meter physicality does not have the importance Amcor 
would attach to it. That is, unlike a typical products liability case where there is a 
manufacturing or design defect at issue and thus may warrant an examination of the 
product by both sides, there is nothing similar at hand. The error that produced the 
back-billing is a programming error, and not the "defect" as Amcor incorrectly and 
persistently tries to argue. (e.g., oral argument at page 33, 83). 

Oral argument on the Motion in Limine is llQ substitute for an evidentiary hearing. That 
is particularly so where the Complainant's request for relief would disallow ComEd from 
presenting all credible evidence in defense of the complaint. Further, the lack of a 
record relevant to the Motion in Limine will render the Commission incapable of 
reaching a correct and sustainable decision. 

2. Due Process Requires That CornEd Be Given the Opportunity to Rebut Amcor's 
Continuous and Unfounded Attempts to Paint CornEd With Bad Faith. 

In Societe Internationale v. Rogers, 357 U.S. 197 (1958), the United States Supreme 
Court stated that: 
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[TJhere are constitutional limitations upon the power of courts, even in aid 
of their own valid processes, to dismiss an action without affording a party 
the opportunity for a hearing on the merits of his cause. Id. at 209. 

The Illinois Supreme Court's pronouncements in Shimanovsky If. General Motors Corp., 
692 N.E. 2d 286, are similarly instructive in stating that: 

An order of dismissal with prejudice or a sanction which results in a default 
judgment is a drastic sanction to be invoked only in those cases where the 
party's actions "show a deliberate, contumacious or unwarranted disregard 
of the court's authority." Id. at 291 (Emphasis added). 

Where bad faith is alleged, and as here, is the basis for the particular sanction sought, 
the accused party must be given the opportunity to enter into the record evidence that 
rebuts the allegations. 

A party is not automatically entitled to a "specific sanction" just because 
evidence is destroyed or altered. Rather, a court must consider the 
"unique factual situation" that each case presents and then apply the 
appropriate criteria to these facts in order to determine what sanction, if 
any, should be imposed. Shimanovsky, 692 N.E. 2d 286 at 292-293 
(1998) (Emphasis added). 

Here, as in Shimanovsky, ComEd is requesting an evidentiary hearing on the Motion in 
Limine. Here, as Shimanovsky directs, the Commission must entertain an evidentiary 
hearing. Without such a hearing and the opportunity to submit evidence, Com Ed will be 
denied its right to due process and the Commission is at risk of making an incorrect 
decision. 

In its pleadings and in oral argument on the Motion in Limine, Amcor persists in arguing 
that ComEd willfully discarded the meter. Without an evidentiary hearing, ComEd is 
hard-pressed to defend. To be sure, ComEd is providing, in another pleading, the 
Amended Affidavit of Thomas Rumsey that responds to Amcor's attacks. (But the 
question lingers - is this sufficient enough given that in ComEd's mind, Mr. Rumsey's 
initial Affidavit already answered the question why the meter was discarded). 

As support for its Motion for Reconsideration, ComEd is here submitting an Offer of 
Proof that illustrates the importance of a evidentiary hearing on the Motion in Limine and 
why Com Ed is prejudiced by not having the opportunity to marshal all the facts and 
exhibits essential to its defending on the Motion in Limine. 

Conclusion 

For all the reasons set out above, Respondent respectfully asks for reconsideration of 
the ALJ's ruling that denied its Motion to Set an Evidentiary Hearing on the Motion in 
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Limine, or in the Alternative, to Take the Motion with the Case. ComEd prays that a 
hearing date, in accord with the Commission's convenience, be established forthwith. 

Attorney for Respondent 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Amcor Flexibles, Inc. 
-vs-

Commonwealth Edison Company 

) 
) 
) 
) 

Complaint pursuant to Section 9-250 and 10-108 ) 
of the Illinois Public Utilities Act and Section ) 
200.170 of the Rules of Practice ) 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

11-0033 

PLEASE TAKE NOTICE that on May 9, 2012, I filed with the Chief Clerk of the 

Illinois Commerce Commission Respondent's Motion for Reconsideration of ALJ Ruling 

Denying a Hearing on the Motion in Limine, a copy of which is attached hereto, and 

hereby served upon you. 

Eve Moran 
128 S. Halsted Street 
Chicago, IL 60601 
Of Counsel (and for) Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 

Attorney for Respondent 
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CERTIFICATE OF SERVICE 

I, Eve Moran, hereby certify that on May 9,2012, I served a copy of the attached 

Respondent's Motion for Reconsideration of ALJ Ruling Denying a Hearing on the 

Motion in Limine in the above-captioned docket, by causing a copy thereof to be placed 

in the U.S. Mail, first class postage affixed, addressed to each of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul Neilan, Esq. 
55 W. Monroe St., Suite 3950 
Chicago, IL 60603 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 

Ms. Sonya Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 
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