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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Illinois-American Water Company   ) 

       ) Docket No. 11-0767 

Proposed General Increase in Water   ) 

and Sewer Rates.     ) 

 

PEOPLE OF THE STATE OF ILLINOIS OPPOSITION TO IAWC’S MOTION TO STRIKE 

PORTIONS OF THE TESTIMONY OF RALPH C. SMITH 

 

 The People of the State of Illinois, by Attorney General Lisa Madigan, oppose the Motion 

of the Illinois American Water Company (IAWC) requesting that portions of the Direct and 

Rebuttal Testimonies of Ralph C. Smith, AG Exhibit 2.0 and AG Exhibit 4.0, respectively, and 

portions of AG Exhibit 2.3, be stricken.   IAWC’s motion to strike should be denied because it 

would improperly and unnecessarily prevent an expert regulatory accountant from presenting the 

results of sister Commissions that have reviewed issues similar to those presented in this case.   

In opposition to IAWC’s motion, the People state as follows: 

Contrary to IAWC’s arguments, the law does not require that the Commission remain 

blind to the findings of Public Utility Commissions in other states.  The Commission will benefit 

from the inclusion of this testimony and the disputed portions of Exhibit 2.3 in the record.  

Almost all of the disputed testimony relates to public documents produced in the context of 

public rate case proceeding in a sister state where IAWC’s affiliates fully participated.  IAWC 

and its Service Company can be presumed to know about these proceedings, and there is no 

reason that the Commission and the parties to this docket should be barred from identifying and 

discussing them.  IAWC’s Motion to Strike should be denied in whole as an unwarranted attempt 
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to block the Commission from being informed of and considering how other sister Commissions 

address many of the same issues presented by IAWC in this docket.   

The portions of testimony that IAWC moves to strike are highly relevant.  At issue in this 

case are several complex and highly technical accounting and tax issues.  In situations such as 

this, the Commission and the parties rely greatly on the testimony of experts in the field to 

explain the implications on ratepayers of various accounting approaches and decisions.  In its 

motion to strike, IAWC seeks to deprive the Commission of critical explanations about how 

these issues have been addressed by other regulatory commissions.  Further, Mr. Smith’s review 

and consideration of the actions in and of sister regulatory commissions is admissible as a public 

record and as evidence reasonably relied upon by a regulatory accounting expert.  The 

Commission’s rules specifically provide that even if this evidence were not admissible in circuit 

court, “evidence not admissible under such rules may be admitted if it is of a type commonly 

relied on by reasonable prudent persons in the conduct of their affairs. “  83 Ill. Adm. Code 

200.610(b).  Clearly the analysis of regulatory accounting issues by a state public utilities 

commission is something a well-informed regulatory accountant would consider and be entitled 

to rely on. 

I. The Accounting Treatments of Business Transformation Costs,  Cash 

Working Capital, and Various Unclaimed Tax Deductions Are Key Issues in 

this Case.  

 

IAWC is investing over $27.5 million in a Business Transformation project, updating 

computer hardware and software.  At this point, it is unclear exactly what portion of that $27.5 

million will be the responsibility of ratepayers.  However, in recent years, the California Public 

Utilities Commission (“PUC”) addressed this very issue in a rate case involving IAWC’s sister 

affiliate, California American Water Company.  Although California American is a different 
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company with a different rate increase request, the California decision involved the very same 

Business Transformation program that is at issue in the instant case.  Mr. Smith’s testimony 

offers, in part, an explanation of what was presented to the California PUC and how it dealt with 

this complex question.  AG Ex. 2.0 at 589-595; AG Ex. 2.0 at 859-905; AG Ex. 4.0 at 206-236.  

Mr. Smith addressed some of the evidence presented in the California case concerning the very 

same Business Transformation costs and savings that are at issue in this case.  These facts are 

key to an assessment of both the costs and savings and IAWC’s credibility in presenting all 

known information to the Commission.  Given the fact that the Business Transformation project 

is a project of its parent, American Water Works (“AWWA”) that is used by all of the regulated 

utilities, Mr. Smith can fairly present and rely on information provided about the same project by 

other AWWA affiliates in making his recommendations.  In the end, the California PUC found 

that California American was asking ratepayers to pay too much for this computer upgrade.  

Striking Mr. Smith’s testimony would prejudice ratepayers and the Commission by denying it 

the rightful opportunity to review the actions of a sister Commission in deciding a nearly 

identical issue.   This is material that a reasonable and prudent regulatory accountant is entitled 

to rely on and present to the Commission.  83 Ill. Admin. Code 200.610. 

IAWC also seeks to strike references to other public utility commission treatment of Cash 

Working Capital (CWC), which is defined as the cash a company needs to cover its day to day 

expenses.  Several intricate components comprise CWC.  Again, this is a situation where the 

parties and the Commission rely on accounting experts to address what adjustments are 

necessary and appropriate to ensure that ratepayers are not left paying unreasonable amounts for 

CWC.   Here, Mr. Smith has testified about what sister Commissions have done in similar 

situations with identical CWC issues, i.e. how the Pennsylvania PUC addressed prepayment of 
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Service Company charges in the calculation of CWC, and its effect on the costs of IAWC’s sister 

affiliate, Pennsylvania-American Water Company.  AG Ex. 2.0 at lines 1240-3, 1264-83; AG Ex. 

4.0 at lines 454-527.  IAWC’s motion is effectively asking the Commission to remain an island, 

blind to the litigated findings and practice of a sister Commission, leaving ratepayers at a risk of 

paying more than their fair share.  IAWC’s request to strike references to the Pennsylvania 

PUC’s treatment of the prepayment of Service Company charges in connection with CWC 

should be denied.  Again, this is material that a reasonable and prudent regulatory accountant is 

entitled to rely on and present to the Commission.  83 Ill. Admin. Code 200.610. 

 Mr. Smith’s testimony also addresses several tax deductions that the Company has 

chosen not to take and the implications that certain tax decisions made by its parent, American 

Water Works, have on Illinois ratepayers.  AG Ex. 2.0 at lines 2133-2153; AG Ex. 4.0 at lines 

966-78, 987-91; AG Ex. 2.0 at lines 2155-79.  Tax issues are, yet again, an area where the parties 

rely on the experts to decipher the impact each tax decision has on ratepayers.  In this rate case in 

particular, the experts debate bonus depreciation deductions, Section 199 deductions for 

Domestic Production Activities, consolidated tax filings, and FIN 48.  At the heart of all of these 

debates remains the question of whether ratepayers are paying too much for the decisions of 

IAWC’s parent.  Mr. Smith must apply his regulatory accounting expertise to resolve these 

questions and is well-advised to examine and point out how several other Commissions have 

dealt with almost identical issues.   

 The California PUC addressed Section 199 deductions and FIN48 in rate cases filed by 

IAWC’s affiliate, California American Water. AG Ex. 4.0 at lines 622-625, 635-69.  The West 

Virginia Public Service Commission addressed FIN48 in a rate case of IAWC’s sister affiliate, 

West Virginia-American.  AG Ex. 4.0 at lines 629-33.   The Georgia Public Service Commission 
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addressed the same deduction in a rate case presented by the Georgia Power Company.  The 

Public Utilities Commissions in New Jersey and Pennsylvania addressed consolidated tax filings 

in rate cases filed by two of IAWC’s largest sister affiliates, New Jersey-American  and 

Pennsylvania-American.  AG Ex. 4.0 at 1051-59.   Mr. Smith’s testimony merely shines a light 

on the decisions provided by the commissions in sister states.   The parties could plainly cite to 

these decisions in briefs, but given the complexity of the tax issues at hand, the Commission and 

the parties are entitled to present their expert’s review the findings of these sister commissions.  

Granting the motion to strike would erroneously deprive the Commission and the parties of that 

opportunity.  

 These complex tax and accounting issues translate directly to increased charges to Illinois 

ratepayers. The Commission has the right to be presented with relevant information and analysis 

in order to properly assess the reasonableness of these decisions and the impact they have on 

ratepayers. Mr. Smith’s testimony presents several examples of the regulatory scrutiny that sister 

Commissions have given these issues.  In many circumstances, the sister Commissions have 

been presented with the same arguments from an affiliate of IAWC.  Mr. Smith’s testimony 

provides the Commission with additional information about how other commissions have 

rectified these complex matters, and is clearly evidence “of a type commonly relied on by 

reasonable prudent persons in the conduct of their affairs. “  83 Ill. Adm. Code 200.610(b). 

 In support of his statements, Mr. Smith attached relevant portions from an order in a tariff 

filed in sister-state Pennsylvania.   PUC Final Order Docket No. R-00922428.  Mr. Smith also 

provided data requests and lead-lag studies related to that order.  The Pennsylvania order is a 

public document.  By providing the related documents, Mr. Smith gave the Commission and the 

parties the opportunity to review the actual order and relevant information, rather than simply 
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rely on his description of them, enabling parties to address it, question Mr. Smith about it, and 

fully examine it in the context of this case.  Parties and the Commission are benefited, not 

prejudiced by the inclusion of AG Exhibit 2.3, pages 39-47.  Finally, IAWC has not been 

prejudiced in any way by Mr. Smith’s testimony and his inclusion of Pennsylvania Order and 

supporting documents in AG Exhibit 2.3.  The Motion to Strike should be denied. 

II. Citation of Sister PUC Orders and Documents is Not Hearsay. 

 IAWC also argues that portions of Mr. Smith’s testimony in which he cites to findings of 

Public Utilities Commissions in sister states should be excluded from the record as hearsay.  This 

argument is erroneous.  Both Illinois law and the Federal Rules of Evidence recognize a public 

records exception to the hearsay rule.  In People v. Leach, 405 Ill.App.3d 297, 306 (1
st
 Dist. 

2010), the Court said:   

“Embraced within the rubric of nontestimonial hearsay is the public records 

exception, records required by statute or authorized to be maintained by the nature 

of the office, evidencing matters properly required to be maintained and recorded. 

People v. Hester, 88 Ill.App.3d 391, 395, 43 Ill.Dec. 638, 410 N.E.2d 638, 640 

(1980). Like business records, the exception is based on the assumption that 

public officers will perform their duties, that they lack motive to falsify, and that 

public inspection to which many such records are subject will disclose 

inaccuracies. M. Graham, Cleary & Graham's Handbook of Illinois Evidence, § 

803.12 (8th ed.2004). 
 

Rule 803 of the Federal Rules of Evidence is equally clear:   

The following are not excluded by the hearsay rule, even though the declarant is 

available as a witness:  

 

(8) Public records and reports. Records, reports, statements, or data 

compilations, in any form, of public offices or agencies, setting forth (A) the 

activities of the office or agency, or (B) matters observed pursuant to duty 

imposed by law as to which matters there was a duty to report, excluding, 

however, in criminal cases matters observed by police officers and other law 

enforcement personnel, or (C) in civil actions and proceedings and against the 

Government in criminal cases, factual findings resulting from an investigation 

made pursuant to authority granted by law, unless the sources of information or 

other circumstances indicate lack of trustworthiness. 
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The documents at issue are being offered to show what sister PUCs have done in connection with 

the same Business Transformation costs presented by American Water Works Service Company, 

the treatment of Cash Working Capital, tax deductions, and implications of the consolidated tax 

return system.  These documents are maintained by a government agency and are publicly 

available.  The rules of evidence recognize that such self-authenticating documents issued by a 

government agency can be considered reliable because the agency has a public duty to observe 

and record the kinds of events contained in the public document and lacks a motive to falsify.  

See People ex. Rel Madigan v. Kole, 2012 IL App (2d) 110245 ¶56.
1
 

 The testimony at issue references public records showing the actions of the California 

PUC’s Division of Ratepayer Advocates and of the CPUC itself, the Pennsylvania Public 

Utilities Commission, the New Jersey Board of Public Utilities, and the Georgia Public Service 

Commission.  If IAWC’s hearsay arguments are accepted, parties would be prohibited from ever 

citing any PUC or Court Orders.  Both Illinois and federal law reject this position and it is clearly 

not the law.  IAWC’s Motion to Strike should be denied. 

 Denial of IAWC’s motion is also required by the ICC’s own rules that recognize that 

“evidence not admissible under such rules [applicable to the circuit court] may be admitted if it is 

of a type commonly relied on by reasonable prudent persons in the conduct of their affairs.”  83 

Ill. Adm. Code 260.10.  In this case, AG witness Smith is considering the proper regulatory 

response to complex accounting treatments and intricate tax questions.  It is reasonable, prudent, 

and informative for an expert regulatory accountant to consider other jurisdiction’s treatment of 

issues that span affiliated utilities across state borders.  Mr. Smith’s testimony describes how the 

                                                           
1
  Available at http://www.state.il.us/court/opinions/AppellateCourt/2012/2ndDistrict/2110245.pdf 
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CPUC addressed the accounting treatment of Business Transformation costs presented by an 

affiliate of IAWC, the very costs presented by IAWC in the instant rate case.  Mr. Smith’s 

testimony addresses how Pennsylvania and California dealt with Cash Working Capital, how 

California dealt with the issue of consolidated tax returns, and FIN 48 issues; how California and 

Georgia handled Section 199 deductions; how Pennsylvania dealt with Service Company Costs; 

and how Pennsylvania and New Jersey, home to two of IAWC’s largest sister affiliates, dealt 

with adjustments to consolidated tax returns.  It goes without saying that the specific, numerical 

adjustments made by the Commissions in these sister states do not apply to an Illinois water 

utility, but a reasonable and prudent analyst would be remiss not to consider the analyses of 

sister Commissions to similar sets of complex accounting questions and circumstances.   

 Parties are entitled to present, and the Commission is entitled to consider, the decisions of 

other PUCs.  Like any judicial or quasi-judicial forum, the Commission is free to consider the 

rulings of other state and federal courts and agencies like PUCs.  Although IAWC is free to 

argue about the weight the Commission should give to a sister PUC’s decision, it is erroneous to 

argue that parties cannot cite or present such decisions in testimony. 

 Moreover, the Commission regularly considers its own actions in connection with 

unrelated utilities as well as the actions in other states.  For example, in ICC Docket 06-0027, 

Order at 68-69, 82 (Aug. 30, 2006), the Commission discussed the actions of other states in 

connection with the price regulation of telecommunications services.  In ICC Docket 07-0566, 

Order at 141 (Sept. 10, 2008), the Commission recognized the significance of “national, regional, 

and other statewide forums” that addressed the issues before the Commission and encouraged the 

parties to consider these national sources in assessing “Smart Grid” technology.  Similarly, in 

ICC Docket 07-0241/0242, Order at 152 (Feb. 5, 2008), quoted incompletely by  IAWC in its 
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motion, the Commission noted that although the Commission is in no way obligated to follow 

the ratemaking approaches of other states, it nonetheless commented on the trends from other 

jurisdictions.
2
 

 In addition, the Commission’s administrative rules recognize that the Commission may 

take administrative notice of the “[r]ules, regulations, administrative rulings and orders, and 

written policies of governmental bodies other than the Commission.”  83 Ill. Adm. Code 

200.640(a)(1).  Even without offering PUC decisions into evidence, the Commission may take 

administrative notice of the administrative rulings of “governmental bodies other than the 

Commission.”  In this case, the actions of other governmental bodies are being offered in 

testimony rather than by a motion for administrative notice.  The Commission is entitled to 

receive these documents, and IAWC’s motion to keep them from the record and the 

Commission’s knowledge should be denied. 

III. IAWC Confuses Expert Testimony With Legal Argument 

 IAWC argues that the disputed testimony “essentially speak[s] to what Mr. Smith 

‘feels the law should be’ in Illinois – the same as the law in the extra-jurisdictional proceedings 

he discusses.”  Motion at 8.  Mr. Smith is not testifying on legal issues.  He offers expert 

accounting testimony that addresses, inter alia, substantial increases to ratepayers for Business 

Transformation operating expenses, and various tax and accounting decisions sought by IAWC 

that Mr. Smith appropriately reviewed for reasonableness and prudence.  In considering how to 

address these complex issues, Mr. Smith reviewed various sources, including the decisions of 

                                                           
2  The Commission said:  “We are surely under no obligation to consider the ratemaking practices employed in other 

jurisdictions.  Nevertheless, we cannot deny that decoupling mechanisms are increasingly coming into use across the 

nation.  While this activity does not bear directly on our decision, and the careful way that we have analyzed the 

proposal, it does show that new and changing realities are indeed calling for new regulatory responses.” 
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other commissions in sister states that decided similar questions presented by IAWC’s sister 

companies.  It would be surprising if a reasonable and prudent regulatory accountant ignored the 

actions of state regulatory commissions.  Mr. Smith is entitled to rely on and present this 

information to the Commission.  83 Ill. Admin. Code 200.610.  He legitimately presents these 

sources as models of how other Commissions have addressed the same sets of problems and they 

are clearly relevant to the resolution of these intricate issues, he does not provide an opinion as to 

what the law should be in Illinois.  

 IAWC argues that “Mr. Smith summarily concludes, because one adjustment is 

appropriate in another state, it is appropriate under the law governing this proceeding.”  Motion 

at 8.  Clearly, the materials from sister states do not assess Illinois expenses, but they do 

demonstrate how other jurisdictions approach similar accounting issues raised by affiliated 

companies.  Mr. Smith’s testimony, including his discussion on how other jurisdictions have 

addressed the accounting issues he raises, is probative as to how a Commission can address the 

substantial increases to ratepayers resulting from IAWC’s accounting treatment of  the Business 

Transformation expenses, CWC, and  complex tax and consolidation issues. 

 The Commission should reject IAWC’s efforts to exclude relevant authority from the 

record and deny IAWC’s Motion to Strike.    

IV.  Conclusion 

WHEREFORE, for the reasons stated above, the People of the State of Illinois request 

that the Commission deny IAWC’s Motion to Strike Portions of the Rebuttal Testimony of Ralph 

C. Smith.    
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    Respectfully Submitted,  

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General 

     

 

      /s/      

Susan L. Satter, Sr. Assistant Attorney General 

Timothy O’Brien, Assistant Attorney General 

     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: ssatter@atg.state.il.us 

       tsobrien@atg.state.il.us 

May 11, 2012 
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