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REPLY OF AMEREN ILLINOIS COMPANY 

IN SUPPORT OF MOTION TO STRIKE STAFF’S  
 PROPOSED RATE IMPACT MODIFICATION TO THE AMI PLAN 

Nothing is more contrary to our notions of justice than to be at the mercy of witnesses 

one cannot see or challenge.  Staff had the opportunity to present its rate impact modification to 

the AMI Plan in testimony.  It did not.  Instead, Staff tried to backdoor its proposal on brief, 

relying on AIC data responses and the cross-examination of AIC witnesses, rather than its own 

witnesses, to support a newly disclosed recommendation.  Whereas AIC had the opportunity to 

seek discovery, submit rebuttal testimony and cross-examine witnesses for every other proposal 

Staff offered; for this proposed modification to the Plan, no such opportunity was given.  Staff 

and AG weakly try to cast the proposed modification to the Plan as mere legal “argument.”  

“Such is the nature of litigation,” Staff claims, for parties to offer positions on brief based on the 

record.  No, it is not.  A party’s rights should not stand or fall on the basis of assertions that 

should have been explained and could have been refuted, before the record was marked heard 

and taken. 

The administrative rules that govern proceedings before the Commission exist for a 

reason: they ensure that parties who are subject to the Commission’s jurisdiction receive fair and 

impartial treatment.  Complaints and motions must identify the specific relief sought.  Discovery 

allows for the full disclosure of all relevant and material facts.  Parties are entitled to an 

opportunity to be heard at hearing and present evidence.  Witnesses are required to swear or 

affirm their testimony and be available for cross-examination.  This process helps to ensure the 
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due process rights of the petitioner are not violated.  That process, however, breaks down once 

parties are able to mutely participate in a Commission proceeding and then unveil brand new 

positions in post-hearing briefs. 

The nature of litigation is for one to fully present his or her case and have the opportunity 

to fully challenge the other’s case, both before and during the hearing, and not just after.  That 

did not happen here.  This is not a rulemaking where Staff or any other party can submit verified 

comments to advise the Commission on how to act.  This is a petition proceeding and contested 

case.  This is also not an instance where a party latches onto another party’s recommendation; 

this is an instance where a party offered a new recommendation not presented in testimony.  It is 

fundamentally unfair for any party, including Commission Staff, to propose a modification to the 

Plan now on brief without presenting that recommendation through a witness in testimony.  It is 

no different than if a party were to wait until brief to propose adjustments to the revenue 

requirement.  That the recommendation may have some basis in the record is irrelevant.  AIC 

had the right to test and rebut the merits of the recommendation before the record was closed.  

Staff’s withholding of the recommendation until brief prevented the exercise of that right.   

Due process of law requires that all parties, in proceedings before administrative 

agencies, have an opportunity to cross-examine the claims of adverse witnesses and to offer 

evidence against them in rebuttal.  The point of that exercise is to test and challenge the 

assertions to determine whether they have any validity or should be given any weight. Staff’s 

decision to wait until brief to offer its recommendation forestalled that process. 

Accordingly, the Commission should not consider the modification in its final order. 

ARGUMENT 

I. Staff’s Proposed Rate Impact Modification To The AMI Plan Is Not A New 
“Argument.”  It Is A New Proposal Offered For The First Time On Brief. 

Both Staff and AG attempt to defend the offering on brief of Staff’s new proposed 

modification to the AMI Plan as legal “argument.”  (Staff Resp., p. 2; AG Resp., p. 6.)  But that 

“argument” is not credible.  If this proposed “modification,” as Staff calls it in its brief, is 
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nothing more than “argument,” then why did Staff bother to offer several other “modifications” 

through witness testimony?  Indeed, every other “modification” listed on page 9 of Staff’s brief, 

and every other “argument” presented in Staff’s brief, was offered through a Staff witness as a 

recommendation to AIC and/or the Commission.  That Staff failed to offer its rate impact 

modification through a witness does not somehow now make it an “argument.”  Moreover, the 

rate impact modification calls for a substantive change to the Plan.  This is not akin to a party 

offering a legal argument based on prior Commission precedent in support of a ratemaking 

adjustment; this is akin to a party offering that ratemaking adjustment for the first time (by any 

party) on brief. 

Staff portrays the post-hearing brief as “analogous to a closing argument, where it is 

axiomatic that a party may make any argument based on the record evidence and any reasonable 

inferences that may be drawn from that evidence.”  (Id., pp. 3-4.)  Staff’s theories on litigation, 

however, fail to recognize the importance of a party having notice of the claims and charges 

lodged against it.  (Notably, Staff makes no mention of the “opening statement,” which is meant 

to apprise the trier of fact of the issues in question and to summarize the evidence that the party 

intends to offer during the trial.)   There is fundamental difference between (a) giving notice of a 

position to be litigated and providing an adverse party the opportunity to test your position 

during the case, and (b) arguing in defense of that identified position on brief at the end of the 

case.   Staff claims AIC “fails to recognize the basic distinction between evidence and 

argument.”  (Staff Resp., p. 4.)  It is Staff who fails to understand the “basic distinction” between 

a proposed substantive “modification” and a legal “argument.”  They simply are not the same. 

II. That Staff’s New Proposal Purports To Rely On The Record Is Irrelevant. AIC Was 
Entitled To Cross Examine Staff On The Proposal’s Merits. 

Staff suggest that, because its proposal that the Commission modify the AMI Plan to 

require rate impact data was “grounded” in the evidentiary record, it was appropriate for Staff to 

argue for that proposal on brief.  (Staff Resp., pp. 2, 4, 5, 6, 7.)  Staff notes that AIC did not 

object to the introduction of the data requests that Staff cites in support of its proposal.  (Staff 
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Resp., p. 3.)  Staff claims AIC “should have reasonably known that Staff would likely comment 

upon them in its brief.”  (Id.)  But litigation is not meant to be a guessing game of what positions 

Staff may take in its brief based on the evidence that it submits through other parties’ witnesses.  

It was not AIC’s duty to speculate on the modifications to the Plan or recommendations to the 

Commission that Staff may make in its brief.  It is Staff’s obligation as a party to give notice of 

and support its own positions. 

A cursory examination of the evidence that Staff submitted to support its rate impact 

modification demonstrates that Staff did not give AIC adequate notice of, and opportunity to 

examine, its proposal.  In sum, Staff’s evidence is two AIC responses to data requests sent by a 

Staff witness – who did not testify – that contain: (i) AIC’s admission that the AMI Plan does not 

contain projected residential rate impacts of the AMI deployment for the next 20 years (only the 

net customer impact); (ii) Staff’s inquiry in discovery whether AIC would include the various 

rate impact data that Staff now proposes be included in the Plan; and (iii) AIC’s reply that it 

would not, not knowing what the intended purpose or use of the data would be.  See Staff Cross 

Ex. 1 (SRK 2.01); Staff Group Cross Ex. 1 (SRK 3.02).  Remarkably, what is starkly missing 

from Staff’s evidence is most telling: a Staff witness who could sponsor the recommendation and 

explain why it is necessary and reasonable to modify the AMI Plan to include this data.  Again, 

this is why a party’s position must be disclosed and supported by its own testimony and 

evidence, so that adverse parties and the trier of fact can examine its basis and have the 

opportunity to test its worth.  Staff’s proposal “grounded” in the evidence of AIC’s admissions 

and subsequently announced in Staff’s brief fails to meet that standard. 

III. AIC’s Opportunity To Conduct Re-direct Examination On Its Own Witnesses About 
The Merits Of Staff’s Proposal Does Not Satisfy Due Process. 

Both Staff and AG point out that they had the opportunity to introduce evidence through 

AIC’s witnesses and cross-examine AIC’s witnesses to build a record to support Staff’s new 

proposed modification.  (Staff Resp., pp. 2-3; AG Resp., p. 6.)  True, they certainly did.  But we 

are not here to debate whether Staff and AG were able to introduce evidence through AIC’s 
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witnesses to support Staff’s proposal.  We are here to debate whether Staff should have 

introduced evidence through its own witnesses to support Staff’s proposal, and disclosed that 

proposal through its own witnesses before brief.  That Staff introduced evidence and tried to 

build a case through AIC’s witnesses – and it remains debatable whether that case was built – is 

irrelevant.  AIC was entitled to seek discovery on Staff’s proposal from Staff; AIC was entitled 

to cross-examine Staff witnesses on Staff’s proposal; AIC was entitled to present rebuttal 

evidence on Staff’s proposal.  None of that happened because Staff never offered up its own 

witness.   

Staff claims that “Ameren counsel was at liberty to conduct re-direct examination [of its 

own witnesses] if Ameren had further information it wanted to elicit from its witness on the 

subject.”  (Staff Resp., p. 3.)  But that argument simply isn’t credible.  The re-direct examination 

of one’s own witnesses is never a substitute for the right to confront an opposing party’s witness 

on that party’s positions.  Granted, AIC might have been able to elicit helpful re-direct testimony 

from its own witnesses, had it actually known what Staff’s position was.  But it didn’t, because 

Staff failed to present it.  And there lies the fundamental unfairness in Staff’s position: it wants to 

build a case for a position to be offered in brief, solely by asking other parties’ witnesses 

questions, and without presenting that position through its own witness and subjecting its own 

witness to cross examination.  That process, as envisioned by Staff, does not satisfy AIC’s due 

process. 

IV. The Lack Of A Reply Brief Does Not Give Parties Free Reign To Introduce New 
Proposals After The Record Has Been Marked Heard and Taken. 

Both Staff and the AG suggest that AIC has only itself to blame for not having an 

opportunity to respond to Staff’s new modification, since AIC agreed to a case schedule that did 

not contain a reply brief.  Indeed, Staff goes so far as to contend, “Ameren waived its 

opportunity to appropriately respond to briefs by recommending against a reply brief, and 

agreeing to waive replies.”  (Staff Resp., p. 7; see also AG Resp., p. 6.) Whether the schedule 

allowed for a reply brief is irrelevant.  Once the record was marked heard and taken – and the 
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time had passed for cross-examination of adverse witnesses – no amount of briefing would have 

cured the due process violation.  Nor did AIC open the door to due process violations and waive 

that constitutional right by agreeing to forego a reply brief.  AIC had the right to investigate the 

merits of Staff’s proposal through discovery and cross-examination of a party witness.  And AIC 

had the right to rebut proposed modifications to its Plan by introducing its own evidence (as well 

as challenging the evidence and testimony of the proponent of the modification).  Once those 

rights were lost by the late introduction of the proposed modification to the Plan, it did not matter 

how many briefs AIC had.  A reply brief was not going to give AIC the opportunity to ask 

discovery of, or cross-examine, Staff’s witness recommending this modification.  A reply brief 

was not going to give AIC the opportunity to presents its own testimony in rebuttal challenging 

this modification.  Staff and AG’s suggestions that AIC somehow caused this problem for itself 

by not requesting a reply brief should be ignored. 

V. Whether Staff’s Rate Impact Modification Has Any Merit Does Not Cure The 
Procedural Defects Of The Timing Of The New Proposal. 

Staff claims that AIC “certainly appears to find distasteful Staff’s argument that Ameren 

should have provided cost recovery.”  (Staff Resp., p. 7.)  Simply because a recommendation is 

“unpalatable” to AIC, Staff contends, does not make it unlawful.  (Id., p. 8.)  AG goes on at 

length about the merits of Staff’s rate impact proposal – ironically using its response to introduce 

new evidence to try and prop up Staff’s proposal.1  (AG Resp., pp. 3-4.)  Staff and AG miss the 

entire point of AIC’s motion.  The complaint here does not concern the merits of the proposal.  

The complaint here is that AIC did not have the opportunity to challenge the merits of the 

proposal.  This is not about the substance of Staff’s proposed modification – that debate must be 

for another day.  This is about the procedural defects in the timing of the proposal.  What is 

“distasteful” to AIC is not the proposal itself; it is the way in which the proposal was withheld 

                                                
1 AG argues, among other things, that Commission Staff has the right to request the Commission to order the filing 
of bill impact data and that such a practice is common practice in any Article IX rate case (even after the record 
closes).  (AG Resp., pp. 2-4.)  AIC admits such a request is proper and common to rate cases.  There is a distinction, 
however, between requesting rate impact data for the revenue requirement to be established in a delivery services 
rate case, where the rate classes, the cost of service, the revenue allocation and rate design are all known, and Staff’s 
vague proposal that the AMI Plan and subsequent annual reports somehow reflect the projected customer impact of 
AMI investment for the 20 years.   
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and then presented after the hearing.  What is “unpalatable” to AIC is not the proposal itself; it is 

the fact that AIC was prevented from challenging the substance of the proposal during this 

proceeding.  As a result, the purposes, benefit and use of Staff’s proposal have not been (and 

cannot be) examined.  Staff’s suggestion that AIC is unfairly attacking the merits of Staff’s 

proposal is off base.  Indeed, the necessity of this motion is because AIC was unfairly denied that 

very opportunity in the first place to make a case against the merits of Staff’s proposal. 

CONCLUSION 

The importance of due process in Commission proceedings cannot be underscored 

enough.  Parties practicing before the Commission must be given the opportunity to cross-

examine adverse witnesses and submit evidence in rebuttal to their claims.  That cannot happen 

if the Commission permits parties to wait until after the record is closed to unveil new positions.  

This is not to say that parties must testify on their legal arguments.  But parties must give notice 

of their expert opinions and recommendations and present them through witness testimony or 

other evidence before the record is closed.  To allow any party to hold back its positions in 

reserve until after the time has passed when they can be challenged is an untenable and 

unfathomable proposition.  The rate impact modification that Staff presented in its brief is not 

just a legal “argument.”  It is a substantive recommendation that should have been presented in 

testimony.  Because it was not, and because AIC was denied the opportunity to challenge and 

rebut it, the Commission should not give it any weight and should not consider it in its final 

order. 
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