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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Formula rate tariff and charges authorized by  
Section 16-108.5 of the Public Utilities Act 

: 
: 
: 
: 

No. 11-0721 

 
BRIEF ON EXCEPTIONS OF 

COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), by its counsel, under Section 10-111 of 

the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and the 

order of the Administrative Law Judges, submits this Brief on Exceptions (“BOE”).  ComEd’s 

Exceptions language is set forth in a separate simultaneously filed Exceptions to the Proposed 

Order. 

I. INTRODUCTION 

A. The Balanced Framework Created by the EIMA 

The Energy Infrastructure Modernization Act (the “EIMA”)1 amended the Act to 

promote benefits critical to customers including accelerated system modernization and 

reinforcement and job creation performance improvement.  The EIMA requires ComEd to invest 

an estimated $2.6 billion in additional capital and holds ComEd to specific, detailed, and 

exacting statutory performance standards bearing substantial penalties.  In return, the utilities are 

permitted to elect to recover the investment and other related costs through a formula rate, with 

major parts of the formula specified by the EIMA.  The formula rate’s purpose is to allow for 

more timely and standardized cost recovery than had been available traditionally in Article IX 

proceedings, thereby permitting the utilities to recover the investment required to realize the 

                                                 
1 Illinois Public Act 097-0616, as amended and supplemented by PA 097-0646.  
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EIMA’s benefits, without the significant lag between investment and recovery that typified those 

cases.  Timely recovery of actual costs was thus recognized to be essential if the customer and 

other public benefits of the EIMA are to be realized.  Indeed, the principle of full cost recovery 

was so critical that the General Assembly directed that the revenue requirement initially 

established for a given year was later to be reconciled to actual costs for that year and that the 

real time value of money would be part of that reconciliation.  At the same time, the General 

Assembly retained the Commission’s historic obligation to ensure that costs included within the 

formula are reasonable in amount and prudently incurred, and to ensure the accuracy of cost and 

revenue data underlying the new rates.   

The EIMA contemplates annual proceedings.  The revenue requirement reflected in each 

year’s filing is to be based on actual cost data reflected in the utility’s FERC Form 1 for the year 

preceding the filing, in this case, 2010.2  The rates set in any case are to take effect in the year 

after filing.  Subsequently, after actual cost data for that “rate year” are known, the reconciliation 

proceeding is held to ensure that the revenue requirement included only actual prudent and 

reasonable costs -- no more and no less.  Any over- or under-recovery is to be credited to or 

recovered from customers, with interest to compensate for any lag or overcharge.  An “earnings 

collar” protects customers from over earning, and the utility from under earning.  This carefully 

crafted statutory balance is fair to all.   

B. The Proposed Order Departs Materially 
from the Balance Struck in the EIMA 

This is the first ratemaking case under the EIMA.  The success or failure of the policy 

goals and the balance of customer benefits sought to be achieved by the EIMA will depend, in 
                                                 
2 The “calendar” for this initial case is different from what it will be in subsequent cases.  Ordinarily the new cost 
inputs for the formula will be filed by May 1, based on previous year FERC Form 1 data, and will take effect with 
the first billing cycle in the year after filing.  For example, on April 30, 2012, ComEd filed new cost inputs based on 
the 2011 FERC Form 1 for rates to take effect in 2013. 
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large part, on the successful and faithful implementation of that statute according to its terms.  

The Commission’s decision here, and the formula rate tariff it approves, will set the course of 

ratemaking in Illinois for years to come.  That decision will have implications that extend far 

beyond the effect on rates resulting from this particular case.   

In many respects, the Proposed Order applies correctly the new ratemaking structure of 

the EIMA.  Unfortunately, however, in some cases it also accepts several “interpretations” of the 

law and “adjustments” to costs urged by others that are contrary to the law and that will prevent 

ComEd from recovering its reasonable and prudent costs of service, potentially for years to 

come. 

As filed in this case, ComEd’s revenue requirement is about $2,025 million, a revenue 

requirement decrease of $59.1 million.  The net effect of the Proposed Order, however, is to 

impose a cumulative decrease in the total amount of $146.2 million.  Some of this difference is 

an issue of timing, which would be less important if the Proposed Order were corrected to 

include an interest rate on reconciliation adjustments that recognized the cost of the delay in 

recovering the costs.  Nonetheless, however measured, the Proposed Order would leave a 

substantial gap between rates and the actual cost of service that is unwarranted, and either 

violates the terms of the EIMA or interprets it in a manner contrary to the even-handed balance 

the General Assembly sought to strike.  In yet other ways, the Proposed Order adopts 

inconsistent reasoning, or is simply mistaken about the facts, in ways that deprive ComEd of cost 

recovery for which the law provides.  The Commission should act to rectify these deficiencies in 

the Proposed Order.   
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1. The Proposed Order Incorrectly Sets the Reconciliation 
Interest Rate at a Level Far Removed from the Actual Cost 

The first issue the Commission must act to redress is the Proposed Order’s ruling that the 

interest rate to be applied on the reconciliation amounts is not a rate tied to ComEd’s cost of the 

pre-reconciliation delay, but a “customer deposit rate,” a rate that is now literally zero  (Proposed 

Order at 163) and in the future is likely to remain so low as to be confiscatory.  This ruling will 

forever deny to ComEd recovery of its actual costs because ComEd will never recover anything 

close to the actual costs of its substantial plant additions prior to the reconciliation -- despite the 

General Assembly structuring the EIMA so that it would.   

At the outset, it is important to note that the reconciliation is needed to account for the 

substantial lag that will occur between the time ComEd makes the investments required by the 

EIMA – by themselves averaging $260 million per year -- as well as ComEd’s hundreds of 

millions of dollars of other ongoing annual investments, and the time at which it begins 

recovering those investments.  The reconciliation is not merely a routine “true up” of minor or 

inconsequential amounts.  The EIMA provides that the reconciled amount will be credited or 

debited to customers “with interest.”  Although the Proposed Order recognizes this, its 

conclusion on the interest rate wholly nullifies that recognition.   

The Proposed Order’s determination is contrary to the law and to the facts.  Although the 

statute does not specify the rate to be applied, the term “with interest” cannot reasonably be 

construed to mean “zero.”  Moreover, it cannot be a rate that bears no relation to ComEd’s costs, 

or one premised on “double counting” customer deposits (both as deduction from rate base and 

as a source of capital to finance the lag).  The evidence clearly establishes that the only proper 

rate to be applied would be ComEd’s true cost of money, its weighted average cost of capital.  

Even apart from what the evidence shows and the EIMA’s structure calls for, “with interest” 
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must be construed to mean at least the current statutory rate of interest, which is 5.0%.  See 

Section VIII.C.2, infra. 

Closely related to the interest rate issue is the Proposed Order’s adoption of the average 

rate base concept for use in reconciliations -- an adjustment that would ignore hundreds of 

millions of dollars in admittedly reasonable and prudent investment in used and useful utility 

facilities in the determination of ComEd’s rate base in the reconciliation revenue requirement, 

and delay the inception of cost recovery on these investments.  See Section III.C.1, infra.  

Ironically, one of the reasons advanced to support the conclusion that an average rate base should 

be used for the reconciliation is that this will not exacerbate the adverse effects of regulatory lag 

because the EIMA contemplates that, as a result of the reconciliation, the utility experiencing an 

under-recovery will be allowed interest on the under-recovery.  Proposed Order at 20-21.  Quite 

obviously, interest on under-recoveries at a zero rate cannot mitigate and in fact exacerbates the 

adverse effects of regulatory lag -- lag involving hundreds of millions of dollars of capital 

additions.  The effects of adopting the average rate base concept can be greatly mitigated and 

perhaps removed entirely if, but only if, the Commission allows a realistic interest rate to be 

applied to over- or under-recoveries -- either ComEd’s weighted average cost of capital or, at a 

minimum, the statutory interest rate. 

The centrality of this “interest” issue -- and the need to “get it right” now -- is further 

evident in the section of the Proposed Order that concludes that -- contrary to the express terms 

of the EIMA -- accumulated deferred income taxes (“ADIT”) should be “rolled forward” to 
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2011, a decision that alone reduces ComEd’s rate base by $265.7 million.3  There the Proposed 

Order says that the General Assembly could not have contemplated an “over-recovery” that 

would result from not rolling forward the ADIT -- ComEd would have “an interest free loan at 

ratepayers’ expense” (Proposed Order at 60).  Setting aside whether any “over-recovery” would 

result from complying with the terms of EIMA, the Proposed Order ignores the fact that 

customers would be protected from such over-recovery, and would be made whole, by 

statutorily-required interest on any over-recovered amount.  Recognizing a real interest rate, and 

not zero, would both allow compliance with the statute and protect customers.  

2. The Proposed Order Improperly Incorporates 
“Updates” Not Authorized by the EIMA 

The Proposed Order also ignores the structure of EIMA and the balance between using 

costs from a single year for the initial filing and then actual costs for that year in the 

reconciliation, by improperly “updating” certain 2010 costs by substituting 2011 costs.  However 

appropriate this updating may have been in Article IX cases, it has no role under the EIMA 

because of the reconciliation that will occur every year.  The Proposed Order, for example, 

ignores the statutory requirement that ComEd’s revenue requirement be based on “historical 

billing determinants.” Instead, the Proposed Order selectively modifies those historical 

determinants to reflect an increase in number of customers in 2011, but not to recognize the 

decrease in usage in 2011, thereby incorrectly imputing additional millions of dollars of revenue 

to ComEd.  The Proposed Order incorrectly proclaims that the statutory provision expressly 

requiring the use of “historical billing determinants” “is not at issue here,” and in effect overrides 

                                                 
3 The Proposed Order incorrectly states the number to be $290.5 million.  See Section III.C.5, infra.  On the merits, 
although the statute explicitly requires that accumulated depreciation be rolled forward, and although ADIT is and 
always has been treated as a separate adjustment to rate base, and although the statute does not require ADIT to be 
rolled forward (as the Proposed Order recognizes), the Proposed Order nonetheless requires that it be done.  The 
reasoning to support that roll forward violates the most fundamental rules of statutory construction by ignoring the 
clear language of the statute, and adding words that are not in the statute.  See Section III.C.5, infra. 
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the statute by substituting its own judgment that “accuracy” is more important, and that “the 

adjustment is consistent with Commission practice and law.”  Proposed Order at 76.  The 

adjustment is neither accurate nor consistent with the EIMA; nor is it consistent with ratemaking 

principles, or the Commission’s past Orders, as discussed more fully at Section IV.C.2, infra.    

Similarly, the Proposed Order (at 111-112) disallows $9.977 million in indisputably 

actual, reasonable and prudent 2010 pension expense by purporting to rely on updated data.  

ComEd based its pension expense on its annual actuarial study for 2010, as required by the 

EIMA.  The Proposed Order’s proposed disallowance ignores that requirement by “adjusting” 

the actual 2010 expense to account for pension savings that will occur in 2011.  See 

Section V.C.5.b, infra.   As previously stated, these changes do not need to be made here to 

protect customers.  This “updated” information will be used to determine the revenue 

requirement in future cases and customers will get the full benefit of all updated cost and revenue 

data in a timely manner.  The General Assembly provided the means to protect customers and 

the utility by the means of annual proceedings and reconciliations, and its direction to use 

consistent year cost and revenue data should be respected.   

Notably, the Proposed Order’s incorrect decision to use updated information is also 

inconsistently applied in a way that uniformly reduces the revenue requirement.  The Proposed 

Order’s election to use 2011 information in lieu of the statutory requirement to use 2010 data in 

its decisions on billing determinants (selectively), pension expense, and ADIT contrast starkly 

with the Proposed Order’s determination on the average rate base issue.   There, ComEd pointed 

out that end-of-year rate base would, among other things, better suit the purpose of the EIMA by 

better matching rates with investment when the rates would be in effect, but the Proposed Order 

refused to apply the principle of using more current data in that context.  In short, the Proposed 
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Order applies more “current” data to unfairly disadvantage ComEd when the statute expressly 

foreclosed it , but ignores such data when the statute leaves open the possibility it could be used 

but where to do so would increase the revenue requirement.  That type of inconsistency, in 

addition to being wrong in and of itself, does not contribute to balanced rate-making, and should 

be rejected.  

3. The Proposed Order Makes Certain Adjustments 
that Are Unsupported by the Record 

In a number of important respects, the Proposed Order reaches conclusions that 

incorrectly characterize the record and unlawfully deprive ComEd of the opportunity to recover 

its reasonable and prudent costs, including costs it is required by law to pay.  A prime example is 

the direction of the Proposed Order (at 71) to reduce rate base by $41,589,000 for the operating 

reserve for accrued vacation pay liability.  Note that this issue does not concern the level or 

reasonableness of vacation pay; the operating reserve is simply an accrual that recognizes the 

next year’s vacation pay liability.  The reserve is not a source of funds, and it is not paid for by 

customers, as ComEd showed.  The record does not contain any facts contrary to ComEd’s 

showing.  Accordingly, the reduction of rate base by this $41,589,000 is unprecedented, and has 

no factual basis, and is therefore unlawful.  ComEd also showed that vacation pay expense, the 

item that actually is recovered through rates, is correctly handled as an operating expense item 

and in ComEd’s cash working capital analysis.   

A further example of this is the refusal of the Proposed Order to recognize that its 

decisions on certain allocation issues (taxes other than income taxes and General and Intangible 

Plant) between distribution and transmission will result in the inability of ComEd to recover 

those prudent and reasonable costs simply because the Proposed Order does not accept use of the 

same allocator that is used at FERC.   With respect to property taxes alone, the Proposed Order 
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disallows $3.345 million in taxes that ComEd is legally obligated to pay in connection with the 

provision of delivery services.  See Section V.C.3, infra. The disallowance with respect to 

General & Intangible Plant incorrectly reduces net plant by $18,197,000 and depreciation 

expense by $492,000.  See Section III.C.2.b.i, infra. 

No party has suggested that these disallowances are needed to prevent customers from 

paying only reasonable and prudent costs.  Although no party has submitted evidence that 

ComEd’s position that the disallowances will result in these costs being “trapped” between 

jurisdictions is factually incorrect, the Proposed Order rejects that position because of an alleged 

failure of “proof.”  However, the Proposed Order simply does not recognize a significant portion 

of ComEd’s evidence, including the facts in ComEd’s FERC-filed Transmission Formula Rate 

itself.  Ultimately, the Proposed Order appears to premise these disallowances simply on the 

unacceptable basis that to allow recovery would increase distribution rates.  See Sections 

III.C.2.b.i, III.C.2.b.ii, and V.C.3, infra. 

Finally, the Proposed Order disallows costs that are said to be production-related, but 

despite the absence of any suggestion -- much less evidence -- that these costs were unreasonable 

in amount or imprudently incurred, refuses to provide any direction that these costs should be 

recovered through Rider PE on the grounds that “Rider PE is not the subject of this Docket.”  

Proposed Order at 28-30. 

* * * * 

The Commission should reach a decision in this Docket that will ensure that the promise 

of the EIMA is fulfilled.  This can happen only if the EIMA’s provisions are faithfully applied as 

they were written by the General Assembly.  That legislative body made the policy judgments 

that it concluded would benefit all stakeholders in ComEd’s service area.   The Proposed Order 
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reaches too many determinations that tend to focus narrowly on only one goal:  how to minimize 

ComEd’s revenue requirement.  That is not an approach that will allow the customer benefits, 

job creation, technology investment, and performance improvement goals enshrined in the EIMA 

to be met.  It is an approach that upsets the careful balance crafted by the General Assembly.  

The Commission should resists that path. 

III. RATE BASE 

III.C.1 Average Year or End of Year Rate Base 
(in the Reconciliations) 

Exception No. 1 

The Proposed Order (at 18-21) recommends use of the “average rate base in 

reconciliations.”  Under that proposal, when an annual revenue requirement initially used to set 

delivery charges is later reconciled against the actual costs for the corresponding year, the 

“actual” rate base used in that reconciliation will instead be the “average” rate base for that year.  

Mathematically, that average will reflect only half of the investments (and other changes in rate 

base) made that year.  Yet, by the time the reconciliation is filed, every single dollar of 

investment made during that year, even the last penny spent on December 31, represents assets 

that will already have been in service and meeting the needs of customers for months.  By the 

time that reconciliation is complete, months later still, all but the last sliver of investment will 

have been in service for more than a year.  Yet, because of this “average” rate base proposal, 

ComEd’s supposedly “actual” and fully reconciled rate base will reflect only half of that 

investment.   

Treating such an average rate base as reflective of ComEd’s actual investment and 

ComEd’s actual costs defies logic.  Far from being fair, ComEd loses another whole year of cost 

recovery on excluded assets already in service, and the right to an accurate reconciliation of 
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annual delivery costs, that the General Assembly established, is undermined.  The Proposed 

Order’s approval of this additional artificial lag is incorrect, for three basic reasons: 

 Using average rate base is unlawful.  The EIMA mandates that the reconciliation 

use actual investment costs, not less half of its new plant in that year. 

 Using average rate base will delay the recovery of hundreds of millions of dollars 

of plant additions, every year.  The EIMA uses annual formula rates to reduce lag, 

because the General Assembly found that the results would benefit customers.  

This proposal thwarts that goal. 

 While the Proposed Order states that the EIMA provides for interest on 

reconciliation adjustments to mitigate the lag, the presence of interest does not 

justify the creation of more lag.  Moreover, the Proposed Order (at 163) 

improperly sets this rate base related interest rate at the customer deposit rate, 

which currently is 0%.  It does that even though the measure of the capital costs 

ComEd is failing to timely recover is ComEd’s statutory cost of capital. 

The Proposed Order’s reasons for arriving at this unfair and unlawful result are flawed.  

First, the Proposed Order (at 19) errs when it concludes that the General Assembly did not intend 

to use a year-end rate base, because if it had, it would have so stated.  To the contrary, ComEd 

believes that the General Assembly did specify and end-of-year rate base.  The statutory 

requirement to use “actual cost information for the applicable calendar year” clearly does not 

mean to use only half the utility’s incremental investments for the applicable year.  Including 

only half the incremental investment also leaves a total far short of the actual total for the year, 

and ignores half the information about what was actually invested and why.  Moreover, the 

General Assembly required that the reconciliation use the “final historical data” from the FERC 
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Form 1 – which is the year end rate base.  The fact that the General Assembly did not use the 

technical rate term “year end rate base” proves nothing.  In contrast, the General Assembly did 

not use “average rate base” or anything synonymous with it.  Nor does the process it established 

make any sense when an average rate base is used.  Apart from the words of the law, the process 

established under Section 16-108.5(c) and (d) of the Act is also consistent only with use of a 

year-end rate base, as noted above.   

The Proposed Order’s contention that “final historical information” regarding investment 

in the FERC Form 1 can refer to the not-final average investment in that year is also incorrect.  It 

is incorrect on its face because the average is not reported in the FERC Form 1, and there is no 

way to verify that the calculated average matches the utility’s actual rate base on any given day 

of the subject year.  See Gorman Tr. 3/12/12, 746:19 – 747:22.  It is also an incorrect 

interpretation of the FERC Form 1, as the Proposed Order’s own discussion of depreciation 

expense (at 19-20) underscores.  On that question, the Proposed Order notes that depreciation 

expense is recorded in the FERC Form 1 in a manner that reflects new plant going into service 

over the course of an entire year.  During the year the investments are being made, some plant 

accrues depreciation for only a month, some for the whole year, while the final plant balance in a 

FERC Form 1 for a year are the costs of the plant in service as of December 31st.  That the FERC 

Form 1 records an operating expense, i.e., depreciation expense, as it is actually incurred 

throughout a year does not logically support failing to accept how the FERC Form 1 records a 

balance sheet item such as plant balances.  Especially in a reconciliation occurring after the 

entire year is over, no one can seriously claim that half of the investments made in a year reflects 

the investments for that entire year.  The comparison actually points out why ComEd is right.   



 

 13 

Second, the Proposed Order fails to consider fully the additional lag the proposal it 

adopts will create.  Under the EIMA, ComEd does not recover on plant additions in the year they 

go into service.  See generally 220 ILCS 5/16-108.5(c), (d) (establishing cyclical annual rate and 

reconciliation process); ComEd Ex. 1.2, pp. 4-6.  For example, the first portion of the costs of a 

plant addition going into service in 2013 (that portion captured by projected investment) does not 

begin to be recovered until 2014.  And, full actual cost recovery cannot be assured (even 

assuming rate base was correctly calculated) until the 2013 costs of that addition are reconciled.  

That reconciliation is filed in 2014 and the adjustment for actual costs will not be included in 

rates until a 12-month period beginning in January 2015.  To the extent, however, that an 

average rate base is used, half of those investments and costs are excluded and are not included 

in rates until the next year’s cycle, which do not begin to be reflected in rates until January 2016, 

more than two years after the last possible date the investment could have been made.   

That lag will delay the recovery of millions of dollars of prudent and reasonable plant 

additions, every year, well beyond the timeline under Section 16-108.5.  No matter what 

reconciliation rate base is used, the costs of capital relating to hundreds of millions of dollars of 

plant additions in any given year will not begin to be recovered until well after they are made.  

The use of an average rate base for reconciliations simply exacerbates that delay, pushing 

recovery of half of that year’s rate base investment back still another year.   

Even if traditional ratemaking rules that tolerated greater delay applied, use of the 

average rate base method would be at odds with traditional practice.  ComEd Corr. Init. Br. at 

115.  The Proposed Order (at 18-19) compares and contrasts this statutory reconciliation process 

with historical and future test year ratemaking and some existing reconciliations, but that 

discussion does not alter the fact that the basic timeline, involving recovery of historical costs 
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and plant additions entirely in arrears (it is undisputed that no plant or other cost is recovered 

through rates until after it is in service (Houtsma Reb., ComEd Ex. 12.0, 34:752-753)), most 

closely parallels the historical test year situation. 

Third and finally, the Proposed Order (at 21) points to the EIMA’s provision of interest 

on reconciliations as mitigating any lag.  However, the Proposed Order fails to recognize here 

that it later adopts (at 163) an interest rate to mitigate that lag which is currently 0% (the 

customer deposit rate).  An interest rate of 0% does nothing to mitigate any lag.  Even putting 

aside that the General Assembly already mandated how to determine ComEd’s cost of capital, a 

cost the Commission will approved, surely no one thinks the delay is costless.   

However, even if the Commission adopted an interest rate that could mitigate lag, that 

would be no reason to adopt a rate base convention for reconciliations that will require even 

more mitigation.  Under the formula rate structure, the regulatory lag annually involves delayed 

recovery of hundreds of millions of dollars of plant additions.  The actual cost of financing that 

investment is ComEd’s weighted average cost of capital, as discussed in Section VIII.C.I, infra, 

yet the Proposed Order would allow recovery of far, far less.  ComEd’s inability to recover its 

actual financing costs during any lag period is an additional, independent reason that the 

Commission should not also reduce recovery by adopting the average rate base method in 

reconciliations.   

In sum, using an average rate base: (1) violates the mandate that the reconciliation 

revenue requirement be based on “actual cost information for the applicable calendar year” (the 

rate year); (2) violates the requirement for use of “final historical data” from the FERC Form 1 

for the rate year; and (3) prevents recovery of the costs of half of the investments made during a 

year even after that year has been reconciled.  ComEd Corr. Init. Br. at 115-116 (incorporating 
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id. at 22-24).  These facts simply cannot be squared with the mechanism established by the 

EIMA nor with its manifest intention to reduce lag.  Exception No. 1 should be adopted. 

III.C.2.b 2010 General and Intangible Plant (G&I), Including Functionalization 

i.  Methodologies (Functionalization) 

Exception No. 2 

The Proposed Order (at 27-28) recommends rejection of ComEd’s proposal to partially 

modify the methodologies used to functionalize certain of its General and Intangible Plant 

Accounts.  That would reduce net plant by $18,197,000 and depreciation expense by $492,000.  

The Proposed Order’s recommendation, if adopted, would constitute reversible error for four 

reasons: 

 the Proposed Order mistakenly finds that ComEd did not prove that the G&I Plant 

costs proposed to be disallowed would be trapped between its FERC-

jurisdictional Transmission Formula Rate (“TFR”) and its ICC-jurisdictional 

distribution rates; 

 that trapping of costs would be unlawful under federal law and the Act; 

 the Proposed Order is mistaken in three different respects in its statement that the 

record here is not different from the record in Commonwealth Edison Co., ICC 

Docket No. 10-0467 (Order May 24, 2011) (“ComEd 2010”); and 

 the Proposed Order has no valid reason for not accepting ComEd’s evidence that 

its proposed methodology is cost-based and at least as accurate as the existing 

methodologies. 
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First, the Proposed Order (at 27-28) mistakenly finds the ComEd did not prove the G&I 

Plant costs at issue, if disallowed here, would be trapped between its FERC-jurisdictional 

Transmission Formula Rate and its ICC-jurisdictional distribution rates.   

ComEd’s sworn testimony, that its proposal would align the methodologies for 

functionalizing G&I Plant under the TFR and in its ICC-jurisdictional distribution rates, is 

confirmed by uncontradicted documentary evidence in the record. 

 ComEd, Staff, and intervenors all agree that ComEd’s proposal in the instant 

Docket is to functionalize (1) General Plant Account 397 using direct assignment 

and (2) the remaining G&I Plant Accounts using the wages & salaries (“W&S” or 

“general labor”) allocator.  E.g., ComEd Corr. Init. Br. at 28 (citing Houtsma Dir., 

ComEd Ex. 2.0, 29:592 – 30:614); Staff Init. Br. at 10; AG/AARP Init. Br. at 12; 

CUB/City Init. Br. at 18. 

 Under ComEd’s proposed calculation of the W&S allocator in the instant Docket, 

the allocator is a percentage that results from: (1) the sum of distribution wages 

plus customer service wages, divided by (2) the sum of total wages minus A&G 

wages and minus the very small amount of energy acquisition wages.  Based on 

2010 data, this yields an ICC-jurisdictional W&S allocator of 89.22% 

distribution.  E.g., ComEd Ex. 22.1, Sch FR A-2, lines 1-9.  That 89.22% figure is 

multiplied times the costs in each of the G&I Plant Account costs except Account 

397 to yield the ICC-jurisdictional G&I Plant amount.  E.g., ComEd Ex. 22.1, Sch 

FR B-1, lines 11-13. 

 Under the FERC-jurisdictional TFR, ComEd also functionalizes (1) General Plant 

Account 397 through direct assignment and (2) the remaining G&I Plant 
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Accounts using the W&S allocator.  That has been established not only by the 

sworn testimony of ComEd witness Ms. Houtsma, Houtsma Dir., ComEd Ex. 2.0, 

28:590 – 30:614; Houtsma Reb., ComEd Ex. 12.0, 25:530-534, 25:538 – 27:581; 

Houtsma Sur., ComEd Ex. 21.0, 3:59-60, 18:390-393, 20:428-435, but also 

expressly by the TFR itself.  ComEd Ex. 21.3, p. 1, lines 23-24, 27.  See also the 

recognition of this fact by AG/AARP witness Mr. Brosch in ComEd Ex. 12.7. 

 The TFR also shows ComEd’s calculation of the W&S allocator under the TFR is 

identical to ComEd’s proposed calculation of the W&S allocator in the instant 

Docket, with the very minor exceptions that the small amount of energy 

acquisition wages (which were not a relevant factor when the proposed TFR first 

was filed, in 2007) is in the denominator of the calculation and dollars in the 

calculation are not rounded to the 000’s.  Based on 2010 data, this yields a 

FERC-jurisdictional W&S allocator of 10.72% transmission.  ComEd Ex. 21.3, 

p. 1, lines 1-5.  That 10.72% figure is multiplied times the costs in each of the 

G&I Plant Account costs except Account 397 to yield the FERC-jurisdictional 

G&I Plant amount.  ComEd Ex. 21.3, p. 1, lines 23-24, 27.4 

In contrast, Staff and intervenors offered no evidence that ComEd’s FERC-jurisdictional 

TFR uses a different methodology than ComEd proposes for ICC-jurisdictional distribution rates 

in the instant Docket.  They offered no such evidence even though ComEd raised the alignment 

issue in its direct testimony, see Houtsma Dir., ComEd Ex. 2.0, 28:590 – 30:614, and even 

though the TFR is publicly available, it is provided annually to Staff, and it was produced in 

discovery.  Houtsma Reb., ComEd Ex. 12.0, 26:565-573; Houtsma Sur., ComEd Ex. 21.0, 
                                                 
4  The limited difference related to the TFR’s inclusion of production wages in the denominator is discussed further 
below.  
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2:27-29, 18:390-393.  In fact, AG/AARP witness Mr. Brosch admitted that the net reduction 

necessarily is trapped between the federal and ICC rates, unless and until one or other set of 

methodologies is changed to bring them into alignment.  ComEd Ex. 12.7. 

The Commission’s decision must be based on the evidentiary record.  220 ILCS 

5/10-103, 10-201(e)(iv)(A).  Thus, contrary to the Proposed Order finding, the evidentiary record 

requires the Commission to find that ComEd’s proposal would align the FERC and ICC 

methodologies.  ComEd’s uncontradicted sworn testimony regarding the alignment, even 

standing alone, would be sufficient proof as a matter of law5  E.g., Bazydlo v. Volant, 164 Ill. 2d 

207, 215, 647 N.E.2d 273, 277 (1995); Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, 322 Ill. App. 3d 846, 849, 751 N.E.2d 196, 199 (2d Dist. 2001).  ComEd’s sworn 

testimony is confirmed by documentary evidence, in any event.  Thus, the Proposed Order’s 

reference (at 27-28) to case law regarding testimony presenting unsubstantiated factual 

conclusions is inapplicable here. 

Given that the FERC methodology and ComEd’s proposed ICC methodology are aligned, 

it is a mathematical necessity that, a different set of methodologies either will over-recover or 

under-recover its G&I Plant costs through the combination of the FERC and ICC rates.  The 

particular Staff and intervenor proposal that the Proposed Order would approve reduces the net 

amount of the G&I Plant Accounts at issue that is functionalized to distribution.  The percentage, 

for each individual Account, that the Staff and intervenor proposal would allocate to distribution 

is shown in ComEd Ex. 21.4.  That net reduction necessarily is trapped between the federal and 
                                                 
5 The Proposed Order (at 27) appears to suggest that ComEd’s claim of trapped costs is suspect because, if true, it 
would mean that ComEd has “waited several decades to correct this anomaly.”  Neither Staff nor any intervenor so 
argued, nor could they have done so.  Until 2007, under the Act, retail customers paid for transmission service 
through bundled rates.  Moreover, ComEd’s FERC-jurisdictional TFR did not come into existence until FERC 
approved it in 2008.  Commonwealth Edison Co., et al., Docket Nos. EL07-41-001, et al., 122 F.E.R.C. P61,037 
(FERC Order on Rehearing Jan. 18, 2008) (approving the TFR).  ComEd sought to address this issue before the ICC 
in its very next rate case after the TFR was approved, its 2010 rate case, Commonwealth Edison Co., ICC Docket 
No. 10-0467 (Order May 24, 2011) (“ComEd 2010”), as discussed further below. 
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ICC rates, unless and until one or other set of methodologies is changed to bring them into 

alignment, as even AG/AARP witness Mr. Brosch agreed.  ComEd Ex. 12.7.6 

Second, the fact that the Staff and intervenor disallowance would trap the costs at issue 

between the FERC and ICC rates means that it must be rejected as unlawful.  Trapping of costs 

by a state public utility commission based on rulings inconsistent with FERC determinations is 

improper under federal law.  E.g., ComEd Corr. Init. Br. at 32, citing Nantahala Power & Light 

Co. v. Thornburg, 476 U.S. 953 (1986); and Mississippi Power & Light Co. v. Moore, 487 U.S. 

354 (1988).  Moreover, the trapping also is improper under Illinois law, because ComEd has a 

right under the Act to rates that allow it the opportunity to recover fully its costs of delivery 

services.  220 ILCS 5/16-108(c) (“Charges for delivery services shall be cost based, and shall 

allow the electric utility to recover the costs of providing delivery services through its charges to 

its delivery service customers that use the facilities and services associated with such costs. Such 

costs shall include the costs of owning, operating and maintaining transmission and distribution 

facilities.”).  The term “delivery services” includes both transmission and distribution services.  

220 ILCS 5/16-102 (definition of “delivery services”).  The Proposed Order does not find that 

ComEd’s analysis is incorrect.  See PO at 27. 

Third, the Proposed Order, which relies in large part on the decision on this subject in 

ComEd 2010, is mistaken, in three different respects, in its statement that “ComEd has failed to 

establish that the facts here have changed since the time when the final order in docket 10-0467 

issued”.  See PO at 27. 

                                                 
6 The limited difference that the TFR includes the very small amount of production expenses in the denominator of 
the W&S allocation calculation has only a very limited impact on the calculation under the TFR, and does not alter 
that the Proposed Order recommendation allocates additional costs to the transmission function that are not 
recovered through the TFR. 
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 The Proposed Order states that the responsive testimony of ComEd’s chief 

witness on this subject, Ms. Houtsma, was not stricken in ComEd 2010.  PO at 27.  

That is incorrect.  Ms. Houtsma, in her rebuttal testimony in the instant Docket, 

testified that, because Staff and intervenors did not raise the issue in their revenue 

requirement direct testimony in ComEd 2010, she did not respond to their 

positions on this issue until her surrebuttal in ComEd 2010, and that: “After I 

responded in surrebuttal, Staff successfully moved to strike the relevant portions 

of my surrebuttal. So, the ICC did not have before it both sides of the issue.”  

Houtsma Reb., ComEd Ex. 12.0, 29:643 – 30:649.  Neither Staff nor any 

intervenor has denied, or could deny, that Ms. Houtsma’s ComEd 2010 surrebuttal 

testimony on this subject was stricken.  On January 5, 2011, Staff moved to strike 

the portion of Ms. Houtsma’s surrebuttal testimony on this subject in ComEd 

2010.  A copy of said motion is attached hereto as Attachment A.  ComEd 

responded, and Staff replied.  On January 7, 2011, on the record as shown in the 

transcript, Staff’s motion was granted.  A copy of the relevant portion of the 

ComEd 2010 transcript is attached hereto as Attachment B.  Thus, it is not 

disputed, and it is indisputable, that none of Ms. Houtsma’s factual response to 

Staff and intervenors on this subject was before the Commission in ComEd 2010. 

 Because that testimony was stricken, it means, among other things, that the facts 

discussed below that ComEd presented regarding the functionalization of General 

Plant Accounts 390 and 394, in particular, are before the Commission in the 

instant Docket, but were not before the Commission in ComEd 2010. 
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 In addition, in the instant Docket, ComEd put into evidence the TFR itself 

(ComEd Ex. 21.3), to address the baseless claim of the Staff witness in his 

rebuttal that ComEd had not proven the alignment of methodologies.  Houtsma 

Sur., ComEd Ex. 21.0, 17:373 – 18:393.  The TFR was not put into evidence in 

ComEd 2010. 

 The “ComEd’s Position” and the “Commission Analysis and Conclusions” 

sections on this subject in the ComEd 2010 Order show that most of ComEd’s key 

factual arguments, as well as the TFR itself, were not before the Commission in 

ComEd 2010.  (They also show that ComEd’s key legal arguments based on the 

facts in evidence here were not before the Commission in ComEd 2010.) 

Thus, the Proposed Order’s equation of the record in ComEd 2010 with the record here is 

incorrect both as to the evidence and the legal arguments. 

Finally, the Proposed Order (at 27-28) declines to accept, but has no specific reason for 

not accepting, ComEd’s evidence that its proposed methodology is cost-based and at least as 

accurate as the existing set of methodologies for the G&I Plant Accounts at issue. 

 It is undisputed that the downward direction of the Staff and intervenor 

adjustment is driven by the differences in functionalization of Accounts 390 

(Structures and Improvements) and 394 (Tools, Shop and Garage Equipment).7 

 ComEd supported, in detail, the reasonableness of its approach as to those two 

Accounts in comparison to the old methodologies.  With respect to Account 390: 

85% of the Account already was functionalized with the W&S allocator ComEd’s 

                                                 
7 The rate base reduction under their adjustment that is attributable to those two Accounts is $22,709,827, while the 
rate base effect of their adjustment as to the remainder of the Accounts at issue is a net increase in rate base of 
$4,513,037.  Houtsma Reb., ComEd  Ex. 24:518-522. 
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under the ComEd 2010 Order; the other 15% was based on a property usage 

analysis that was very time-consuming, subjective, and subject to change over 

time as departments relocated; and, thus, using the W&S allocator for the 

remaining 15% was reasonable and did not sacrifice cost accuracy.  E.g., Houtsma 

Dir., ComEd Ex. 2.0, 29:596-605.  There is no Staff or intervenor testimony 

refuting that the property usage analysis approved to functionalize 15% of 

Account 390 in ComEd 2010 was not very time-consuming, subjective, and 

subject to change over time as departments relocated, or presenting any other 

specific fact to show the property usage analysis is more accurate to functionalize 

that 15% than the W&S allocator in the instant Docket.  The gist of their 

testimony simply is ComEd formerly proposed use of that study for 15% of 

Account 390, that that study is a direct assignment method, that direct assignment 

is preferred, that use of the study was approved, and so the study should continue 

to be used. 

 With respect to Account 394, ComEd’s proposal simply moves from a different 

general allocator, the “T&D gross plant” allocator, to the W&S allocator, and thus 

no issue of direct assignment versus allocation is involved.  Houtsma Dir., 

ComEd Ex. 2.0, 29:605-610.  The W&S allocator makes more sense.  “Further, 

although I have not performed studies, I have supported my position with my 

judgment that because employees, not plant, use the tools and equipment in these 

Accounts, a wages and salaries based allocator appears to bear a closer cost 

causation relationship than that of a plant based allocator.  [Staff witness] 
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Mr. Rukosuev has not disputed this logic but instead has ignored it.”  Houtsma 

Sur., ComEd Ex. 21.0, 19:405-409. 

 The Proposed Order (at 27-28) characterizes ComEd’s evidence regarding 

Accounts 390 and 394 as “unsubstantiated”.  That is inconsistent and unfair, 

because the Staff and intervenor testimony on functionalization of these two 

Accounts provides no specific facts to the contrary of ComEd’s evidence, as 

illustrated with respect to Account 394, above.  If such facts had been presented in 

ComEd 2010 or any past Docket, one would expect Staff or intervenors to point to 

them, but that never happened.  

ComEd showed that the W&S allocator is cost-based as to Accounts 390 and 394 and is at least 

as reasonable as the existing methodologies. 

The Proposed Order’s recommendation on the subject of G&I Plant methodologies is 

incorrect.  Adoption of its recommendation would constitute reversible error.  Exception No. 2 

should be adopted. 

ii. Wages & Salaries (W&S) Allocator Calculation 

Exception No. 3 

The Proposed Order reflects a fundamental misunderstanding of the costs that Staff 

proposes to disallow – incorrectly focusing on $1.4 million of direct costs of energy procurement 

(the costs associated with the very small number of employees involved with energy 

procurement) that are not at issue in this proceeding and that were separately recovered through 

ComEd’s Rider PE – Purchased Electricity (“Rider PE”).  See PO at 29, fn. 3, and 30.  As a 

result, the Proposed Order misstates the record and ComEd’s position, and reaches the wrong 

result.  
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To clarify, it is undisputed that the W&S Allocator allocates only indirect costs – 

meaning certain of ComEd’s common, overhead costs (certain G&I Plant costs and certain 

operating expenses) that are incapable of being directly assigned to a particular individual or 

department.  Houtsma Reb., ComEd Ex. 12.0, 20:454-59; Houtsma Sur., ComEd Ex. 21.0, 

16:335-39.  Consistent with the ComEd 2010 Order, ComEd proposes to allocate these common 

costs between transmission and distribution services, which are the company’s principal lines of 

business to which virtually all of its employees dedicate their time.  Houtsma Sur., ComEd Ex. 

21.0, 16:335-37.  However, Staff proposes to modify the W&S Allocator to disallow the 

recovery of certain of these indirect, overhead costs in this case, with a revenue impact of 

$2.670 million, based on the unsupported claim that this amount reflects the overhead costs 

attributable to a handful of ComEd employees (less than one-half of one percent) involved in the 

energy procurement function.  Knepler Reb., Staff Ex. 14.0, 3:48-58.  Indeed, Staff has not 

proffered a scintilla of evidence that delivery services customers are unfairly bearing costs that 

should be paid by supply customers. 

In the event the Commission were to adopt Staff’s proposal (and it should not), ComEd 

proposes that the Commission direct that the disallowed overhead costs – none of which has 

been challenged by Staff or intervenors as imprudent or unreasonable – be recovered through 

Rider PE.  Houtsma Reb., ComEd Ex. 12.0, 21:470; Houtsma Sur., ComEd Ex. 21.0, 17:361-69.  

This is because the direct costs associated with the supply function (e.g., wages and salaries, as 

well as pension and benefit costs), which are not at issue in this docket, are separately recovered 

through Rider PE (approximately $1.4 million in 2010). Houtsma Reb., ComEd Ex. 12.0, 

20:444-49. 
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Although the approximately $1.4 million in direct energy procurement costs is not at 

issue in this case and was separately recovered through Rider PE, the Proposed Order mistakenly 

assumes that the $1.4 million is somehow related to the $2.670 million (revenue impact) 

disallowance proposed by Staff.  Specifically, footnote 3 of the Proposed Order states:  

“Although ComEd did not explain its leap from $1.4 million to $2.7 million here, it appears that 

the $2.7 million figure considers other adjustments that will have to be made, if this $1.4 million 

is disallowed.”  PO at 29, fn. 3.  However, the $1.4 million has never been included in a delivery 

services revenue requirement in the first place, including that proposed in this case.  Houtsma 

Reb., ComEd Ex. 12.0, 20:444-49.  Accordingly, there is no “leap” from $1.4 million to $2.7 

million (ComEd’s witness rounded the $2.670 million figure to $2.7 million) because each 

amount represents completely different costs.  The $1.4 million includes direct costs, essentially 

the compensation costs for the very small number of employees involved in the energy 

procurement function and which are capable of direct assignment.  Id.  On the other hand, the 

$2.670 million disallowance proposed by Staff in this docket reflects Staff’s modification to the 

W&S Allocator to allocate a portion of indirect overhead costs to the supply function.  Houtsma 

Reb., ComEd Ex. 12.0, 20:454-59; Houtsma Sur., ComEd Ex. 21.0, 16:335-37.  For the reason 

explained above and in ComEd’s Initial and Reply Briefs, Staff’s adjustment should be rejected.  

ComEd Corr. Init. Br. at 68-70; ComEd Reply Br. at 37-38. 

Relying on this mistake, the Proposed Order’s Analysis and Conclusions further errs 

when it claims that “ComEd does not really dispute Staff’s argument that costs at issue here 

should not be included in delivery service.  This is true because ComEd concedes that the proper 

forum for these costs is its Rider PE, not the tariff(s) that is/are at issue here.”  PO at 30.  

However, there is no record evidence or briefing to support this incorrect characterization of 



 

 26 

ComEd’s position.  Indeed, ComEd has never wavered from its firm position that the company’s 

indirect overhead costs should only be allocated between its principal lines of business – 

transmission and distribution.  Houtsma Reb., ComEd Ex. 12.0, 20:459-21:468; Houtsma Sur., 

ComEd Ex. 21.0, 16:337-43, 17:358-60.  The Proposed Order’s misstatement evidently is based 

entirely on its misunderstanding regarding the $1.4 million of energy procurement costs. 

Moreover, ComEd’s proposal with respect to Rider PE would only be applicable if the 

Commission were to approve Staff’s $2.670 million disallowance.  In such event, ComEd 

proposed that the Commission find in this docket that the $2.670 million in indirect costs are 

prudent and reasonable and direct that the costs be recovered through Rider PE where other 

supply function costs are recovered.  This directive is intended to reflect that neither Staff nor 

any intervenor has challenged the prudence or reasonableness of the $2.670 million in this 

docket, and aims to reduce inefficiencies and the waste of resources that would be spent 

litigating the appropriate forum for the recovery of these costs and re-litigating costs already 

reviewed in this docket.  Houtsma Reb., ComEd Ex. 12.0, 21:470; Houtsma Sur., ComEd 

Ex. 21.0, 17:361-69.    

Exception No. 3 should be adopted.  (Please note that Exception No. 3 also includes 

alternative Exception language.) 

III.C.4 Cash Working Capital Issues 

b. Pass-Through Taxes 

Exception No. 4 

The Proposed Order (at 47) recommends two rulings: (1) that ComEd’s lead/lag study be 

modified to use zero lag days for payment of Energy Assistance Charges (“EACs”) and 

Renewable Energy Charges (“RECs”) and Gross Receipts Tax (“GRT”) / Municipal Utility Tax 
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(“MUT”); and (2) that ComEd’s lead/lag study should use 36.04 lag days for Illinois Excise 

Taxes (“IET”) and City of Chicago Infrastructure Maintenance Fees (“CIMF”).  The former 

ruling, which reduces rate base by $39,984,000, is incorrect.  The latter ruling, which reduces 

rate base by $14,158,000, is incorrect because it is incomplete (the adjustment that is made is not 

improper but it is not complete). 

The EAC/REC and GRT/MUT recommendation is incorrect for three reasons.  The lag 

days for payment of these taxes should be based on the actual timing of payment, both because 

that reflects ComEd’s actual cash flows and because Illinois statutes mandate that these charges 

are to be considered charges for public service, and the zero lag day proposal treats them as not 

being part of utility service.  ComEd Corr. Init. Br. at 40; 305 ILCS 20/13(e); 20 ILCS 687/6-

5(b). 

In addition, the Proposed Order does not directly address the fact that, if ComEd changed 

when it pays the taxing authorities to match its recommendation, then the taxing authorities 

would experience a reduction in their cash flow that is exactly equal to the change in ComEd’s 

cash flow as quantified by the proposed adjustments in its CWC requirement for pass-through 

taxes.  E.g., Kahle Tr., 3/12/12, 595:1-17.  See also Gorman Tr., 3/12/12, 767:21 – 769:14 

(acknowledging, in essence, that a payment would be “missed” in the first 12 month period). 

In Ameren Illinois Co., ICC Docket No. 11-0282, pp. 13-14 (Order Jan. 10, 2012), the 

Commission disapproved a Staff-proposed adjustment to CWC requirement for EACs, where, if 

the utility were to alter its payment practices, then in the first year the utility would remit 

$2.3 million less to the state.  The Proposed Order Commission Analysis and Conclusion does 

not reference, much less distinguish, that Ameren decision.  The failure to address that 

consideration is particularly problematic because Staff, in its Reply Brief (at 21), states in part: 
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“Staff is not recommending that the Company change its remittance schedule.”  Staff added that 

what might result from a ruling against ComEd on this issue, in terms of changes in the payment 

timing, is “uncertain”, but that was the situation in that Ameren decision as well.  Staff also 

stated that ComEd’s timing was “for its own benefit”, but that is unsupported and it is contrary to 

Staff’s own testimony cited above regarding the cash flow benefit to the taxing authorities. 

The IET/CIMF recommendation made by the Proposed Order is incorrect because it is 

incomplete.  In ComEd 2010, the Order eliminated both the service lag and the service lead for 

IET/CIMF, but ComEd here proposed to include both for reasons stated in its direct testimony.   

Hengtgen Dir., ComEd Ex. 8.0, 21:400 – 23:439.  The IET/CIMF recommendation made by the 

Proposed Order eliminates the service lag from the overall lag.  That is appropriate, however, if 

and only if the service lead also is eliminated, which is consistent with the Staff witness proposal 

and the Order in ComEd 2010, and with the AG/AARP and CUB proposals in the instant Docket.  

Hengtgen Reb., ComEd Ex. 16.0, 22:468-480; AG/AARP Ex. 1.3, p. 2; CUB Ex. 1.2, 

Schedule B-8, p. 1; see also Kahle Tr. 598:9 – 600:2.  The Staff witness in the instant Docket 

acknowledged that he did not even respond on this point in his rebuttal.  Kahle Tr. 598:9 – 600:2.  

Exception No. 4 should be adopted. 

c. Intercompany Billing Lead 

Exception No. 5 

The Proposed Order (at 49) approves the Staff and intervenor proposal to modify the 

intercompany billing lead on the grounds that ComEd’s average payment time being shorter for 

affiliates than for non-affiliated vendors is a form of cross-subsidization, and on the basis of a 

similar ruling in the ComEd 2010 Order.  That reduces rate base by $5,112,000.  The Proposed 

Order errs, because there is no cross-subsidy and the facts are different from other vendors. 
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No valid legal or factual basis supports the Staff and intervenor complaint about when 

ComEd pays amounts owed to its affiliate, Exelon Business Services Co. (“BSC”).  That the 

amounts are owed is not disputed.  Paying amounts owed in a timely manner consistent with 

corporate policy is not cross-subsidization.  Their theory that ComEd should have the lead 

increased because the average payment time for non-affiliates is longer ignores that the 

circumstances are not parallel.  The types of services non-affiliate vendors provide are much 

different as are their billing practices.  Hengtgen Reb., ComEd Ex. 16.0, 23:482 - 25:535; 

Hengtgen Sur., ComEd Ex. 25.0, 16:339 – 17:363.  Moreover, Staff and intervenors proposed 

longer lead times than have been approved for other utilities by the Commission.  Hengtgen 

Reb., ComEd Ex. 16.0, 24:506-512.  The Proposed Order’s summary conclusion of 

cross-subsidization is based on nothing other than the time difference itself, but it does not 

address the reasons for that difference, and thus it is not supported by the record and is incorrect.  

Exception No. 5 should be adopted. 

g. Impact of Current and Deferred Taxes 

Exception No. 6 

The Proposed Order (at 56) approves Staff’s proposed treatment of current and deferred 

income taxes.  That reduces rate base by $9,450,000.  The recommendation is not supported by 

any testimony and is incorrect. 

ComEd’s rebuttal correctly revised its treatment of current and deferred income taxes.  

Hengtgen Reb., ComEd Ex. 16.0, 30:641 – 31:677; Hengtgen Sur., ComEd Ex. 25.0, 

21:435-451. 

Staff and intervenors submitted no rebuttal on this point.  AG/AARP’s Initial Brief (at 

40) confirmed it had no dispute on this subject, while CUB/City and IIEC did not address it. 
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The lengthy Staff argument that appears on pages 55-56 of the Proposed Order appeared 

for the first time in Staff’s Initial Brief (at 32-33) and is supported by no testimony discussing 

this subject.  The Proposed Order’s recommendation is in conflict with the requirement that the 

Commission’s decision must be based on the evidence in the record.  220 ILCS 5/10-103, 

10-201(e)(iv)(A). 

Moreover, Staff’s untimely contention (in its Initial Brief at 32-33), that its CWC 

calculation includes an approach that is superior on this component of the CWC calculation, is 

incorrect.  Staff suggested that its proposal “is consistent with prior Commission practice of 

including all cash operating expenses included in the revenue requirement.”  Staff Init. Br. at 32.   

The fact is, however, that negative income taxes are not a cash operating expense or a cash 

outflow in the current period.   ComEd explained this in its rebuttal testimony and showed that 

these amounts should not be included in the CWC requirements.  Hengtgen Reb., ComEd 

Ex. 16.0, 31:665-668.  That testimony was not challenged or rebutted by Staff.  Staff also had the 

opportunity to cross-examine on the subject at the evidentiary hearing, but did not do so. 

ComEd further explained in rebuttal that an equal amount of deferred taxes (also 

non-cash) needs to be eliminated from the amount shown as an exclusion in the cash inflow 

section in order to properly balance the amount of cash inflows and outflows.  Hengtgen Reb., 

ComEd Ex. 16.0, 31:669-677.  That testimony also was not challenged nor rebutted. 

Staff’s Initial Brief concluded by implying that ComEd was manufacturing an adjustment 

that arbitrarily increased the CWC requirement.  See Staff Init. Br. at 33.  On the contrary, 

ComEd properly excluded the non cash amounts from the cash working capital calculation and it 

is Staff’s proposal that is incorrect and has no basis or support in the evidentiary record.  

ComEd’s rebuttal calculation, reflected in Exception No. 6, should be approved. 
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III.C.5 Accumulated Deferred Income Taxes 

a. ADIT on 2011 Plant Additions 

Exception No. 7 

The Proposed Order (at 60-61) approves the AG/AARP, CUB, and IIEC proposal to add 

the Accumulated Deferred Income Taxes (“ADIT”) associated with the 2011 plant additions to 

rate base, which both ComEd and Staff opposed as improper under Section 16-108.5.  That 

reduces rate base by $290,531,000 as per the Proposed Order.  The Proposed Order errs in two 

respects: (1) the adjustment is contrary to law and (2) it uses an incorrect figure.  If the 

adjustment nonetheless were to be adopted, the correct figure is $265,681,000.8 

 Section 16-108.5(c)(6) of the Act requires corresponding updating of the depreciation 

reserve and depreciation expense along with the plant additions, but it contains no such 

requirement as to ADIT, as IIEC witness Mr. Gorman admitted (Gorman Tr., 3/12/12, 763:9 – 

764:20).  Staff’s rebuttal and its Initial Brief also opposed this adjustment as improper under the 

Act.  Staff Init. Br. at 34. 

The Proposed Order (at 60) characterizes Section 16-108.5 as silent on this point, but that 

is incorrect as a matter of statutory interpretation.  Where a statute lists some items but omits 

others, the correct construction is that the omissions are intended as exclusions.  Northern 

Moraine Wastewater Reclamation Dist. v. Illinois Commerce Comm'n, 392 Ill.App.3d 542, 565, 

912 N.E.2d 204, 225 (2nd Dist. 2009) (“Under the principle of inclusio unius est exclusio alterius, 

the enumeration of one thing in a statute is construed as the exclusion of all others.”).  Here, 

Section 16-108.5(c) of the Act specifically lists “projected plant additions and correspondingly 
                                                 
8  The PO (at 61) refers to “$290.5 million”, while its Appendix (PO, App. A, p. 9, col. (k)) refers to $290,531,000, 
but the correct figure, assuming the adjustment were to be adopted, is $265,681,000.  E.g., AG/AARP Ex. 4.1, 
Schedule DJE-1R.  The Proposed Order’s $290,531,000 figure comes from CUB Cross Ex. 1, but that figure is 
based on the actual 2011 plant additions that now are known, not on the projected 2011 plant additions, a smaller 
amount, that are included in rate base.  That is a mismatch, and it is the ADIT that is tied to the plant additions in 
rate base that would be the correct figure. 
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updated depreciation reserve and expense for the calendar year in which the tariff and data are 

filed” as the only additional costs to be used to populate the performance-based formula rate 

beyond the costs based on the utility’s “most recently filed FERC Form 1.”  220 ILCS 

5/16-108.5(c).  ADIT is not listed in the statute as one of the filing year items that must be 

updated, and thus it may not be so updated. 

Moreover, the General Assembly knew how to refer to deferred taxes, because it did so in 

Section 16-108.5(c)(4)(D).  Thus, the legislature’s choice not to include such a reference in 

relation to the plant additions adjustment precludes reading it into the law.  ComEd Corr. Init. Br. 

at 22-24, citing, inter alia, Keene Corp. v. United States, 508 U.S. 200, 208 (1993) (“where 

Congress includes particular language in one section of a statute but omits it in another … it is 

generally presumed that Congress acts intentionally and purposely in the disparate inclusion or 

exclusion.”). 

The Proposed Order (at 61) suggests that because the General Assembly was very 

specific in other sections, its failure to expressly exclude ADIT here somehow means it is 

permissible to include ADIT.  That is contrary to the plain language of the statute and the 

principles of statutory interpretation.  Moreover, the General Assembly was specific here, by 

listing what was to be updated.  Thus, ADIT was excluded. 

The Proposed Order (at 60) also points to “basic accounting principles” and Ameren 

Illinois Co. v. Illinois Commerce Comm’n, 2012 IL. App. (4th) 100962 at 31, 2012 Ill. App. 

LEXIS 175 (4th Dist. 2012).  However, the General Assembly specifically identified which items 

were to be updated, and they excluded ADIT from that list.  Moreover, that appeal was pending 

when the legislation was enacted, but the General Assembly did not provide for it, unlike the 
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specific provision (Section 16-108.5(c)(4)(D)) preserving an earlier appellate decision that had 

been issued on depreciation reserve adjustments. 

The Proposed Order (at 60) refers to failing to make an ADIT adjustment as a “windfall” 

to ComEd, but that ignores, among other things: (1) that the rates being set are based on 2010 

costs and 2011 plant additions with corresponding updating of the depreciation reserve and 

depreciation expense, but the rates will not go into effect until June 2012; (2) the revenue 

requirement does not include any 2012 plant additions or other increases in costs in 2012; and 

(3) the reconciliation of this revenue requirement against 2012 costs will not be filed until 2013 

and will not result in reconciliation adjustments until 2014, which, per the Proposed Order (at 

163), will bear no interest.  All of that is exacerbated by the Proposed Order’s recommendation 

of use of average rate base in the reconciliations, discussed in Section III.C.1 of this BOE.  The 

Proposed Order (at 20) elsewhere states that the statute must be viewed in its entirety, which, 

therefore, should be done here as well. 

The Proposed Order (at 60-61) expresses concern that not adopting the ADIT adjustment 

will artificially raise rates for several months, but the evidence in the record does not support that 

concern.  The Proposed Order (at 61) quotes two portions of a sentence in ComEd’s Initial Brief 

(at 44), but the entire sentence states: “Second, while it is correct that adding ADIT for the 2011 

plant additions would make the rate base closer, as to this one item standing alone, to the actual 

2011 rate base, the proposal ignores all other changes in 2011 ADIT, not to mention other 

changes in rate base and operating expenses.”  AG/AARP’s witness admitted that ADIT has 

numerous other components.  Effron Tr. 3/8/12, 284:5-13.  There is no evidence in the record 

that the revenue requirement to be set in the next rate-setting will be lower than that 

recommended by the Proposed Order. 
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Finally, in the alternative, the Proposed Order should be revised to indicate clearly that its 

recommendation is limited to the unique circumstances of the current, but ending in 2012, 

federal bonus depreciation legislation, which, if such circumstances  supported an ADIT 

adjustment at all, support it only in the instant Docket.  The AG/AARP witness himself 

confirmed that his proposal was based on the unique current circumstances and that he was not 

proposing it for future rate-settings.  E.g., Effron Tr. 3/8/12, 284:5-13, 301:15-22 (admission 

regarding numerous other components of ADIT; also noting that his proposal was limited to the 

initial rate-setting and that he had not proposed it for future rate-settings).  The Proposed Order 

(at 60-61) itself points to the unique current circumstances.  Thus, in the alternative, the final 

Order should provide more clearly that this ruling is for purposes of the instant rate-setting only.  

Also, as noted earlier, the Proposed Order’s $290,531,000 figure for the adjustment is incorrect, 

and, if the adjustment were to be adopted, it should be $265,681,000. 

Exception No. 7 should be adopted.  (Please note that Exception No. 7 also includes 

alternative Exception language.) 

b. ADIT on Bad Debt Reserve 

Exception No. 8 

The Proposed Order (at 63) recommends approval of the intervenor proposal, adopted by 

Staff, to include only the distribution-related portion of the ADIT debit related to the bad debt 

reserve in rate base.  That reduces rate base by $19,440,000.  

The Proposed Order reflects an inconsistent (one-sided) approach to functionalization 

issues.  The Proposed Order (at 63) appears to acknowledge that, in ComEd 2010, the AG and 

CUB successfully argued that all late payment charges should be credited to distribution rates 

(apart from those already credited to customers under the FERC-jurisdictional TFR).  In 
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addition, with respect to two cost functionalization issues, the Proposed Order functionalizes 

prudent and reasonable costs to another function without regard to whether that will trap the 

costs such that ComEd does not recover them.  See Sections III.C.2.b and V.C.1.e of this BOE.  

Yet here, with respect to the ADIT debit balance related to the bad debt reserve, the Proposed 

Order recommends that ComEd only be allowed to include in rate base the portion of the balance 

that is distribution-related, even though that means, once again, that the ComEd side of the 

equation will fall between tariffs.  That is not consistent with the basic principle that rates must 

be just and reasonable to the utility and its shareholders, as well as to customers.  Business and 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208, 

585 N.E.2d 1032, 1045 (1991) (citing 220 ILCS 5/9-201(c)). 

The Proposed Order (at 63) appears to conclude that the late payment charges revenues 

ruling in the ComEd 2010 Order can be distinguished from the issue of the ADIT debit balance 

related to the bad debt reserve, based on the AG/AARP theory that the former involves bills paid 

late while the latter involves bills that continue to go unpaid and become uncollectible.  That is 

an unconvincing distinction, because both items arise out of the underlying bills.  Exception 

No. 8 should be adopted. 

c. ADIT on Accrued Vacation Pay 

Exception No. 9 

The Proposed Order (at 65): (1) does not accept ComEd’s proposal, made in its 

surrebuttal, in order to attempt to narrow the issues, to remove the $15,875,000 ADIT debit 

balance for accrued vacation pay from rate base (and ADIT debit balance item reduces ADIT, 

which increases rate base); and (2) rejects the AG/AARP and CUB/City proposals to change the 

ADIT debit balance amount. 
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The Proposed Order (at 65) adopted Staff’s position, stating: “We agree with Staff’s 

argument that the jurisdictional ADIT that is associated with vacation pay must be included in 

rate base.  This recognizes what was done in previous Commission decisions.  No party has 

proffered a reason to deviate from those decisions.”  That is not correct with respect to the past 

Commission decisions, particularly those involving ComEd.  One of the two cases cited by Staff 

expressly distinguishes ComEd’s 2001 rate case, where individual ADIT adjustments were 

made, Central Illinois Public Service Co., et al., ICC Docket Nos. 02-0798, pp. 23-24 (Order 

Oct. 22, 2003), as they have been in subsequent ComEd cases.  For example, ComEd Ex. 22.3, 

Schedule B-9 Revised, shows that there is a detailed itemization of all of the elements of ADIT, 

and that vacation pay reserve-related ADIT is only one of over 30 ADIT line items that are 

adjusted out of the balance of ADIT on that exhibit to determine the appropriate rate base 

amount, almost none of which are contested. The Proposed Order itself recommends a selective 

ADIT adjustment, related to 2011 plant additions, as discussed in Section III.C.5 of this BOE. 

The Proposed Order’s recommendation also needs to be considered in conjunction with 

the outcome of the issue whether to reduce rate base by the operating reserve for accrued 

vacation pay, discussed in Section III.C.6.a of this Proposed Order. 

 If the operating reserve adjustment is approved (i.e., if the vacation pay accrual is 

used to reduce rate base), then the Proposed Order is right to include the 

associated ADIT debit balance in rate base as a derivative of that decision.  

However, ComEd adheres to its figure for the amount of this ADIT debit balance, 

even though the AG/AARP figure would increase rate base. 
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 If the operating reserve adjustment is not approved, then ComEd’s surrebuttal 

position that removes this ADIT debit balance from rate base should be accepted.9 

ComEd, in its surrebuttal, in order to narrow the issues, and in light of AG/AARP’s 

testimony pointing out that the ADIT debit balance for accrued vacation pay was relatively 

minor in relation to the operating reserve for accrued vacation pay, removed from rate base the 

ADIT debit balance associated with the operating reserve for vacation pay, which also removed 

any rationale for reducing rate base for the operating reserve for accrued vacation pay.  Fruehe 

Sur., ComEd Ex. 22.0, 10:218 – 11:226. 

If the Commission nonetheless concludes that the decisions that Staff says should be 

followed are binding as to the ADIT debit balances at issue, or, that while they may not be 

binding that no good reason has been given for a different result as to this ADIT item, then the 

final Order should include this ADIT debit balance in rate base. 

However, it must be recognized that including the ADIT debit balance in rate base would 

not support making the rate base reduction for the operating reserve for accrued vacation pay.  

The two Commission decisions that Staff’s Initial Brief (at 37-28) cited in support of keeping the 

ADIT debit balances for vacation pay and incentive pay in the rate base calculation rejected 

arguments by the AG (and, in the first case, CUB) that the ADIT debit balance should not be 

included unless the operating reserve for accrued vacation pay was deducted.  Illinois Power Co., 

ICC Docket No. 01-0432, pp. 23-24 (Order March 28, 2002); Central Illinois Public Service Co., 

et al., ICC Docket Nos. 02-0798, pp. 22-24 (Order Oct. 22, 2003). 

With respect to AG/AARP’s proposal to increase the ADIT debit balance to $17,553,000, 

and CUB/City’s proposal to decrease the ADIT debit balance to ($19,440,000), the Proposed 
                                                 
9  ComEd also notes that the wording of the final sentence of the Commission Analysis and Conclusion section of 
the Proposed Order on this item is garbled, but ComEd is unsure what language was intended. 
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Order certainly is right to reject the CUB/City figure.  CUB’s calculation is incorrect, and its 

proposal also is defective because ComEd’s lead/lag study as revised in rebuttal appropriately 

accounted for this item.  Fruehe Reb., ComEd Ex. 13.0, 11:227-239.  Staff’s rebuttal agreed with 

ComEd’s position and also opposed the proposal.  Bridal Reb., Staff Ex. 16.0, 25:542 – 26:572. 

With respect to the AG/AARP figure, because the final sentence of the Proposed Order 

on this item is garbled, ComEd is unsure on what basis the Proposed Order intended to reject that 

figure.  AG/AARP witness Mr. Effron did explain how he calculated it.  Effron Dir., AG/AARP 

Ex. 2.0 Rev., 10:217 – 11:231.  However, ComEd proposes that, if the ADIT debit balance is 

included in rate base, then its lower figure be used. 

 Exception No. 9 should be adopted.  (Please note that Exception No. 9 also includes 

alternative Exception language.) 

III.C.6 Operating Reserves 

Exception No. 10 

The Proposed Order (at 68) states: “Generally, operating reserves are funds that accrue in 

a manner that is in excess of the cash that a utility actually pays out or disburses.”  That sentence 

is not supported by any citation, and, more importantly, in any event, it does not apply to the 

contested issues discussed below.  The two operating reserves at issue are not sources of funds, 

and they are not paid for by customers.  The evidence permits no other findings, as discussed 

below.  Accordingly, the above sentence of the Proposed Order should be followed by 

appropriate language recognizing that the two operating reserves at issue are exceptions to that 

generalization, they are not sources of funds, and that they do not reflect cash collected from 

customers.  Exception No. 10 should be adopted. 
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a. Accrued Vacation Pay 

Exception No. 11 

The Proposed Order at (70-71) recommends approval of the AG/AARP and CUB 

proposal, adopted by Staff, of reducing rate base by the operating reserve for accrued vacation 

pay.  That reduces rate base by $41,589,000.  That conclusion would result in a reversible error. 

The Proposed Order fundamentally misapprehends the facts, including the nature of the 

reserve and what customers do and do not pay for in rates, and it confuses the reserve with the 

operating expense item of vacation pay expense.  The Proposed Order also is inconsistent with 

the two Commission decisions that Staff cited in its briefing of the subject of the ADIT debit 

balance for accrued vacation pay. 

  There is no $41,589,000 from customers (or from anyone else) that ComEd has a source 

of funds to finance rate base, and there is no fact presented by intervenors or Staff that shows 

otherwise.  The idea that this reserve is a source of funds or paid for by customers is a fiction. 

The critical finding in the Proposed Order is its statement (at 71) that AG/AARP, 

CUB/City, and Staff “have also established that this item is a source of revenue for ComEd.”  

That statement is not true, for two different reasons: (1) the reserve is a recognition of future 

liability, not a source of funds; and (2) it has not been paid for by customers. 

 The operating reserve for accrued vacation pay is an accounting entry recognizing 

the next year’s estimated vacation pay liability.  Each year, on December 31, 

ComEd reverses the amount that it had recorded one year earlier, and records a 

new amount that is an estimate of its vacation pay liability for the next year.  E.g., 

Fruehe Sur., ComEd Ex. 22.0, 13:266-275; Effron Dir., AG/AARP Ex. 2.0 Rev., 

9:193-195; Effron Tr. 3/9/12, 296:20 – 299:15. 
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 Simply recording a liability does not create revenues or funds, of course.  No one 

does or could contend otherwise.  Thus, the reserve is not a source of funds that 

can finance assets in rate base.  E.g., Fruehe Reb., ComEd Ex. 13.0, 121:257-258; 

Fruehe Sur., ComEd Ex. 22.0, 13:266-268.   

 The reserve could be a source of revenues or funds if customers somehow paid for 

the reserve, but they do not.  All that customers pay for through rates, however, is 

vacation pay expense, the amount of which, in the revenue requirement 

underlying the rates, is determined based on the actual level of vacation pay 

expense in the year being used to determine the operating expenses in the revenue 

requirement.  Fruehe Sur., ComEd Ex. 22.0, 13:269-275. 

 The Proposed Order and the positions of intervenors and Staff appear to assume, 

implicitly, and without any basis and incorrectly, that that operating reserve for 

accrued vacation pay is similar to those other specific operating reserves that are 

deducted from rate base because they are a source of funds.  That is not the case 

here.  Customers through rates pay for the current year’s vacation pay expense, 

plus a small amount for the difference in the accrued liability for future vacation 

pay, $100,000 in this instance (Effron Tr. 3/8/12, 299:5-15), not for an accrual of 

future vacation pay liability.  Customers have not funded the operating reserve for 

accrued vacation pay (except for the $100,000).  

 ComEd hypothetically could have a source of funds, in the sense of having the 

benefit of the time value of money, if it charged customers for vacation pay 

expense before it paid the expense, but ComEd’s lead/lag study as revised in its 

rebuttal (for presentation purposes with respect to this subject to show exactly 
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how it is handled) correctly accounted for the cash flows relating to vacation pay 

expense.  Hengtgen Reb., ComEd Ex. 16.0, 29:623-634; Fruehe Reb., ComEd 

Ex. 13.0, 12:260 – 13:269.  Neither Staff nor any intervenor in their rebuttal 

presented any objection to the study’s treatment of vacation pay expense. 

There is no factual basis in the record for either the proposition that the operating reserve for 

accrued vacation pay is a source of funds or that it is paid for by customers.  Thus, the Proposed 

Order’s recommendation is unfair and incorrect and would constitute reversible error. 

Not surprisingly, the Staff and intervenor witnesses did not identify any past instance in 

which a rate base reduction was approved for a utility’s operating reserves for accrued vacation 

pay or incentive pay.  Staff’s witness acknowledged that he was not aware of such nor of Staff’s 

previously having recommended such.  ComEd-Staff Group Cross Ex. 1 (Responses to ComEd-

Staff 6.01 and 6.02).  AG/AARP’s witness, who has testified in over 200 cases in many 

jurisdictions, acknowledged that he was not aware of inclusion of the vacation pay reserve in rate 

base, other than through the handling of vacation pay in CWC requirement calculations (a matter 

which ComEd does not contest and which does not support any adjustment here).  ComEd Cross 

Exs. 1, 2. 

In fact, the Proposed Order’s recommendation is inconsistent with the two past 

Commission decisions cited by Staff.  Ironically, the two Commission decisions that Staff’s 

Initial Brief (at 37-28) cited in support of keeping the ADIT debit balances for vacation pay and 

incentive pay in the rate base calculation make it clear that the operating reserve for accrued 

vacation pay was not included in rate base in those proceedings.  Specifically, in those 

proceedings, the AG (and, in the first case, CUB) argued that the ADIT debit balance should not 

be included unless the operating reserve for accrued vacation pay was not being deducted, but 
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their position was rejected, and the reserve was not included in rate base calculations.  Illinois 

Power Co., ICC Docket No. 01-0432, pp. 23-24 (Order March 28, 2002); Central Illinois Public 

Service Co., et al., ICC Docket Nos. 02-0798, pp. 22-24 (Order Oct. 22, 2003) 

Intervenors did also contend here, despite that two past decisions, that if ComEd included 

in rate base the $15,875,000 ADIT debit balance related to vacation pay (which AG/AARP 

proposed to increase to $17,553,000), then that would justify including the operating reserve for 

accrued vacation pay.  See, e.g., Effron Dir., AG/AARP Ex. 2.0 Rev., 10:217 – 11:231.  

However, even setting aside the past decisions that reject that position, ComEd, in its surrebuttal, 

proposed to remove from rate base the ADIT debit balance for accrued vacation pay,  Fruehe 

Sur., ComEd Ex. 22.0, 10:218 – 11:226, as discussed in Section III.C.5.c of this BOE.  So, that 

rationale cannot warrant any rate base deduction for the operating reserve for accrued vacation 

pay, much less punishing ComEd with a far larger $41,589,000 rate base deduction. 

There is no evidence from AG/AARP, CUB/City, or Staff that actually explains how the 

operating reserve for accrued vacation pay supposedly is a source of revenue for ComEd.  Their 

testimony, at most, simply asserts that, without ever identifying, much less proving, any 

underlying facts that would establish their assertion.  That is not enough, particularly in light of 

the detailed evidence presented by ComEd.  The Proposed Order (at 27-28) elsewhere states: 

“However, as Staff and the AG/AARP, City/CUB have pointed out, absent from those factual 

conclusions is the factual basis for those conclusions.  Therefore, we need not consider those 

factually unsubstantiated conclusions of fact.  (See, e.g., Fraley v. City of Elgin, 251 Ill. App 3d 

72, 77, 621 N.E.2d 276, 280 (2nd Dist. 1993)).  In accordance with this very basic rule of 

evidence, we decline to do so here.”  That statement applies to their testimony here. 
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The operating reserve for accrued vacation pay is not a source of revenue, or funds to 

finance rate base, for ComEd, and it is not paid for by customers (or anyone else).  The 

evidentiary record permits no other findings.  The Proposed Order’s recommendation also is 

inconsistent with any past Commission decision.  Exception No. 11 should be adopted. 

b. Accrued Incentive Pay 

Exception No. 12 

The Proposed Order (at 73) recommends approval of AG/AARP and CUB/City proposal, 

supported by Staff, to reduce rate base by subtracting the operating reserve for accrued incentive 

pay.  This reduces rate base by $19,373,000.  That recommendation is erroneous for the same 

fundamental reason as the Proposed Order’s recommendation to approve reducing the rate base 

by subtracting the operating reserve for accrued vacation pay.  The operating reserve for accrued 

incentive pay is not a source of funds paid for by customers that can be used to finance rate base.  

As with the other reserve, the Proposed Order accepts at face value intervenor and Staff 

assertions on this subject, but there are not underlying facts in the evidence in the record that 

substantiate those assertions, and the facts in the record are to the contrary. 

Incentive pay is paid in February, and at that time the accrued liability for the prior year 

decreases to zero.  The cash flows related to incentive pay were handled appropriately in 

ComEd’s CWC analysis.  This reserve item, like the current liability for vacation pay, cannot 

finance rate base, and thus a rate base reduction is not warranted.  Fruehe Reb., ComEd Ex. 13.0, 

13:273 – 14:295; Fruehe Sur., ComEd Ex. 22.0,  11:229 – 12:261.  See also Bridal Tr., 3/13/12, 

835:4-19. 

The intervenor and Staff briefs illustrate that there is no substance underlying their 

position.  AG/AARP argued in briefing that the portion of accrued incentive pay related to work 
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on capital projects, $10,562,000, should be subtracted from rate base, because, when capitalized 

projects that accrue AFUDC go into service, the AFUDC is included in the cost of the 

investment.  See AG/AARP Init. Br. at 47-48.  AG/AARP’s argument lacks merit because, while 

the investment does earn AFUDC, the underlying asset is still in CWIP, which is not included in 

rate base (see ComEd Corr. Init. Br. at 18-20).  Staff in briefing cited AG/AARP’s evidence, 

which does not show that the operating reserve for accrued incentive pay is a source of funds or 

that customers provided those funds, and Staff’s rebuttal.  See Staff Init. Br. at 42.  Staff also 

relies on its rebuttal, but that testimony simply assumes or asserts that this operating reserve is “a 

constant non-investor source of funds…” (see Bridal Reb., Staff Ex. 16.0, 31:668-672), without 

any underlying explanation of how it is a source of funds or how customers paid for it.  The other 

intervenor and Staff briefs add nothing that warrants their position.  Exception No. 12 should be 

adopted. 

IV. REVENUES 

IV.C.2 New Business and Billing Determinants 

Exception No. 13 

The Proposed Order (at 76) recommends approval of the AG/AARP proposal to change 

the customer number figures in the 2010 weather normalized billing determinants, but the 

Proposed Order is mistaken in stating that the AG/AARP proposal is based on 2010 data.  

AG/AARP’s proposal expressly is based on 2011 data.  AG/AARP admits that and has never 

claimed otherwise.  The Proposed Order states that AG/AARP stated that their proposal is based 

on 2010 data, but that is not what AG/AARP said, it is not correct, and this mistake would deny 

ComEd recovery of millions of dollars of costs. 
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ComEd’s proposal uses 2010 historical weather-normalized billing determinants in 

accordance with Section 16-108.5(c)(4)(H) of the Act.  Houtsma Dir., ComEd Ex. 2.0, 4:71-86, 

28:572-576; Fruehe Reb., ComEd Ex. 13.0, 44:964 – 45:967.   

The Proposed Order entirely misconceives the AG/AARP proposal, contrary to 

AG/AARP’s own testimony and briefs as well as those of ComEd.  AG/AARP, for purposes of 

the initial rates, proposes to modify the 2010 billing determinants to reflect 2011 growth in the 

number of customers but not to reflect the 2011 decrease in kWh delivered.  AG/AARP has 

made this absolutely clear.  For example, when he introduced his proposal, AG/AARP witness 

Mr. Effron stated: “I recommend that, consistent with the inclusion of New Business plant 

additions in 2011 in rate base, the pro forma billing determinants be adjusted to recognize 

customer growth in 2011.”  Effron Dir., AG/AARP Ex. 2.0 Rev., 17:363-365 (emphasis added).  

He presented his calculation as follows, again making it absolutely clear that it is based on 

growth in the number of customers in 2011. 

The average number of residential customers in the first ten months of 2011 
increased by 0.42% over the average number of residential customers in the 
corresponding period of 2010. The average number of small commercial and 
industrial customers in the first ten months of 2011 increased by 0.90% over the 
average number of residential customers in the corresponding period of 2010. (The 
increase in customer bills due to increases in large commercial and industrial 
customers does not have a material effect on the determination of rates.) In designing 
the rates to produce the calculated revenue requirement, I recommend that bills to 
residential customers be increased by 0.42% and the bills to small commercial and 
industrial customers be increased by 0.90%, to reflect estimated annual growth in the 
number of customers in those classes and to be consistent with the inclusion of 2011 
New Business plant additions in rate base. 

Effron Dir., AG/AARP Ex. 2.0 Rev., 17:374-385 (emphasis added).  The AG/AARP exhibit that 

provided the supporting data also confirms that it is based on 2011 data.  AG/AARP Ex. 2.2.  

AG/AARP made no change in its proposal in its rebuttal or its briefing.  See Effron Reb., 

AG/AARP Ex. 4.0, 9:203 – 10:215; AG/AARP Init. Br. at 50-53; AG/AARP Rep. Br. at 32-35. 
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The Proposed Order also is wrong when it states: “Finally, even ComEd acknowledges 

that the AG/AARP Proposal does account for a decrease in usage.  (ComEd Reply Brief at 

32-33).”  ComEd made no such statement.  AG/AARP denied that its proposal ignores the bigger 

picture of total billing determinants), but AG/AARP acknowledged that what its proposal 

recognizes is the decreased usage that occurred in 2010 (see AG/AARP Init. Br. at 53), not the 

decreased usage that occurred in 2011.  The Proposed Order is incorrect.  What AG/AARP is 

saying is simply that AG/AARP’s proposal does not alter the 2010 historical weather normalized 

usage figures, so any decrease in usage that occurred in 2010 is not altered by their proposal.  

That is not remotely the same as saying that their proposal reflects the decrease in usage in 2011, 

and they have never claimed that it does.  Rather, just the opposite is true, they always have 

made clear that it does not. 

Because the Proposed Order misstates AG/AARP’s proposal, ComEd adds the following 

points, to make it clear that AG/AARP’s actual proposal is unlawful, wrong under ratemaking 

principles, and contrary to past Commission decisions.  Section 16-108.5(c)(4)(H) of the Act 

mandates that the billing determinants be “historical weather normalized billing determinants”.  

ComEd proposed to use 2010 historical weather normalized billing determinants, as noted above.  

AG/AARP does not contend that any of ComEd’s 2010 data is wrong or that ComEd made any 

calculation errors. 

In contrast, AG/AARP, for purposes of the initial rates, proposes to cherry pick among 

2011 data, by modifying the billing determinants to reflect 2011 growth in the number of 

customers but not the 2011 decrease in kWh delivered.  AG/AARP’s one-sided proposal must be 

rejected.  There is no valid basis for recognizing the increase in number of customers in 2011 
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while refusing to recognize that, even with that increase, usage decreased in 2011.  Fruehe Reb., 

ComEd Ex. 13.0, 45:968 – 46:991; Fruehe Sur., ComEd Ex. 22.0, 25:526 – 26:547. 

AG/AARP devoted a number of pages of its briefing to rationalization and obfuscation 

on this subject, but none of that can change the law or the facts.  Their Initial Brief, for example 

(at 50-51) noted that in past cases the Commission has made adjustments to other revenues 

credited against the revenue requirement for revenues associated with new business.  

AG/AARP’s suggestion, however, that it is proposing a “similar adjustment” (or “consistent with 

prior Commission practice” (id. at 53)), is false.  AG/AARP’s proposal selectively adjusts for the 

increase in the number of customers in 2011 but fails to adjust for the change in usage in 2011.  

AG/AARP does not cite any past Commission Order approving such a proposal, and AG/AARP 

eventually admitted that that is not what was done in past cases.  See AG/AARP Init. Br. at 53. 

AG/AARP’s Reply Brief went even farther off base, for example, complaining that 

ComEd “ignores” the statutory provision on review of “prudence and reasonableness consistent 

with Commission practice and law”.  AG/AARP Rep. Br. at 32-33.  That red herring has not the 

slightest to do with the issue at hand.  Moreover, it is AG/AARP’s proposal, and only their 

proposal, that is not supported by, and contrary to, the past Commission Orders, in any event.  

The additional discussion of past Orders in their Reply Brief does not alter anything that was said 

above with respect to the past Orders. 

Moreover, in Northern Illinois Gas Co., ICC Docket No. 08-0363, p. 177 (Order 

March 25, 2009), the Commission rejected a proposed adjustment to billing determinants 

advocated by the AG and CUB, supported by Mr. Effron.  The Commission found that the 

proposed adjustment would inflate billing determinants, and noted evidence that the adjustment 



 

 48 

to billing determinants that had been proposed by Mr. Effron and adopted in the Order in Nicor’s 

2004 rate case had inflated billing determinants.   

AG/AARP’s Reply Brief (at 34) indulged in fantasy when it tried to suggest that it is 

ComEd’s position that is inconsistent.  AG/AARP says: “ComEd’s argument is a classic ‘tails I 

win, heads you lose’ proposition – if kwh sales were included, they would argue it was 

inappropriate because sales did not increase at all that year, but if kwh sales are excluded, they 

argue ‘cherry picking’”.  If AG/AARP had made a symmetrical proposal, one that recognized the 

2011 decrease in usage as well as the increase in number of customers, then, assuming the data 

and calculations were correct, the sole questions before the Commission would be whether 

Section 16-108.5 permits what would be a pro forma adjustment for billing determinants (see 

below), and, if so, whether it was just and reasonable.  The AG/AARP phrases “Would ComEd 

prefer that its kwh sales for new business revenues be increased” and “if kwh sales were 

included” are double-speak and make no sense, because usage went down, not up, in 2011.  

AG/AARP excluded the usage decrease because that would not produce the result they wanted, 

not as some sort of favor to ComEd, and it is no favor to exclude recognition of the fact that 

usage went down, not up, in 2011.  

AG/AARP argues that the word “historical” in Section 16-108.5(c)(4)(H) cannot mean 

that customer growth in the filing year should be ignored (AG/AARP Init. Br. at 51-52), 

suggesting that such a reading would lead to cost over-recovery, and noting that the 

reconciliations do not update the billing determinants used in setting rates.  The statute says what 

it says and must be followed.  Moreover, once again, AG/AARP ignores that usage went down, 

not up, in 2011. 
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Furthermore, AG/AARP omitted that the statute requires that updated billing 

determinants be used in each annual rate-setting, although such updating is not part of the 

reconciliations.  AG/AARP’s Reply Brief (at 34) tries to obfuscate, but does admit, that each 

annual rate-setting updates the billing determinants.10  Under this structure, there is no need, and 

no lawful basis, for AG/AARP’s proposal, which is a selective pro forma adjustment. 

AG/AARP claims the 2011 usage decrease as “anomalous” (e.g., AG/AARP Init. Br. at 

53), but AG/AARP’s witness presented no facts showing that usage would be likely to increase 

after 2011.  Moreover, in any event, AG/AARP’s proposal is based, albeit in a selective manner, 

entirely on what occurred in 2011, so it is not basis for AG/AARP’s proposal to offer innuendo 

(and nothing more), as they do, that usage will increase in 2012. 

Finally, AG/AARP’s Reply Brief (at 35) made the astonishing assertion that: “If this 

adjustment is not made, ComEd’s revenue requirement will be consistently over-collected 

because customer demand will exceed the demand incorporated in the billing determinants.”  

Customer “demand” – which is usage – is the very thing that AG/AARP leaves out of its 

proposal.  AG/AARP’s proposal here is unlawful and wrong.  Exception No. 13 should be 

adopted. 

                                                 
10  The Proposed Order (at 76) states in part: “Additionally, obviously, this information would be updated in 
subsequent reconciliations.”  That is not correct.  The reconciliations do not revise billing determinants.   
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V. OPERATING EXPENSES 

V.C.1 Administrative and General Expenses 

V.C.1.b Restricted Stock 

Exception No. 14 

The Proposed Order disallows 100% of ComEd’s Exelon 2010 Key Manager Restricted 

Stock Award program costs resulting in a reduction to ComEd’s operating expense of 

$2,134,000.  PO at 84; PO Appendix A, p. 2, Col. (d), Line 18. 

The Proposed Order asserts that the program is an incentive compensation program and 

that ComEd presented no facts demonstrating that the program meets the statutory criteria for 

recovery of incentive compensation stated in Section 16-108.5 (c)(4)(A) of the Act.  PO at 84.  

That assertion is incorrect.   ComEd proffered more than sufficient evidence explaining how the 

restricted stock program differs from its incentive compensation program.  Specifically, ComEd 

witness Mr. Fruehe testified that the restricted stock program is a deferred compensation 

program and therefore, unlike ComEd’s incentive compensation programs, it is not a “pay at 

risk” program that can vary year to year dependent upon the attainment of overarching goals.  

Fruehe Reb., ComEd Ex. 13.0, 19:394-97.  Moreover, even if the program incorrectly were to be 

deemed to be incentive compensation, the record supports that the program meets the criteria of 

Section 16-108.5(c)(4)(A) because it is designed to improve customer service through the 

retention of key managers who understand that quality of service is key to ComEd’s success, and 

is critical to achieving and maintaining a high level of customer service.  Fruehe Reb., ComEd 

Ex. 13.0, 20:419-21.  In essence, the program reflects ComEd’s understanding that a high 

turn-over rate at the key management level is not conducive to consistency in meeting customer 

service goals.  Id. at 20:421-23.  Additionally, as required by Section 16-108.5 (c)(4)(A) and as 
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acknowledged by Staff, the program is not dependent upon earnings per share.  Fruehe Reb., 

ComEd Ex. 13.0,  19:405-06; 220 ILCS 5/16-108.5 (c)(4)(A).   

Also, the Proposed Order’s statement that the Illinois Appellate Court has considered and 

rejected ComEd’s position that the retention of key managers benefits customers is incorrect.  

The ruling in Commonwealth Edison Co. v. Ill. Commerce Comm’n., 398 Ill. App. 3d 510, 518, 

924 N.E.2d 1065 (2nd Dist. 2010), upholding the Commission’s disallowance of a portion of 

ComEd’s employee incentive costs that were based on earnings per share, is completely 

inapposite here because the Key Manager Restricted Stock Award is not incentive compensation, 

but even if it were, it is not tied to earnings per share or net income.  ComEd Corr. Init. Br. at 60.  

For the above reasons, the Key Manager Restricted Stock Award program is a prudent 

and reasonable cost of providing delivery services and ComEd should be allowed recovery of 

these costs under the Act.  Exception No. 14 should be adopted. 

V.C.1.c Incentive Compensation 

V.C.1.c.i BSC Annual Incentive Plan Allocation 

Exception No. 15 

The Proposed Order excludes from ComEd’s revenue requirement 75% of Exelon 

Business Service Company (“BSC”) Annual Incentive Plan (“AIP”) costs that are embedded 

within BSC charges to ComEd for services provided.  PO at 88-89.  It also adopts Staff’s 

calculation of the impact of that disallowance and, therefore, approves an adjustment that 

reduces ComEd’s administrative and general expense in the amount of $3,789,000.  Id. at 89.  

Also, the Proposed Order orders an investigation of the relationship between BSC and ComEd.  

Id. at 88-89. 
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The disallowance of 75% of BSC AIP costs charged to ComEd is based on Staff’s and 

Intervenors’ interpretation of Section 16-108.5(c)(4)(A) of the Act, which incorrectly interprets 

that Section of the Act as excluding recovery of incentive compensation of an affiliate that is 

based on the net income or earnings per share of an affiliate.  PO at 88.  That interpretation is 

incorrect because the plain language of the Act makes it clear that the Act regulates the incentive 

compensation of public utilities, not affiliates.  See 220 ILCS 5/16-108.5(b) (Section 16-108.5 

regulates “participating utilit[ies]” and states “‘participating utilit[ies]’ means an electric utility 

or a combination utility serving more than 1,000,000 customers in Illinois that voluntarily elects 

and commits to undertake…the infrastructure investment program…and the customer assistance 

program.”)   

Section 16-108.5(c) further provides that, “a participating utility may elect to recover its 

delivery services costs through a performance-based formula rate approved by the Commission” 

which will among other things, “set forth protocols, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law,” for  

recovery of incentive compensation expense that is based on the achievement of 
operational metrics, including metrics related to budget controls, outage duration 
and frequency, safety, customer service, efficiency and productivity, and 
environmental compliance. Incentive compensation expense that is based on net 
income or an affiliate's earnings per share shall not be recoverable under the 
performance-based formula rate. 

220 ILCS 5/16-108.5 (c), (c)(4), and (c)(4) (A) (emphasis added). 

As made evident by the above statutory language and explained in ComEd’s Initial Brief, 

the sole intent of Section 16-108.5(c)(4)(A) is to reflect the Commission’s policy of limiting 

recovery of public utilities’ incentive compensation expense to operation metrics.  ComEd Corr. 

Init. Br. at 63.  The protocol in Section 16-108.5(c)(4)(A) was not intended to change anything 

with regard to affiliate transactions - there is no evidence that Section 16-108.5 of the Act is 
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intended to provide additional scrutiny over and above that already given to affiliate transactions 

under Section 7-101 of the Act, 220 ILCS 5/7-101.  Consequently, the incentive compensation of 

an affiliate, like BSC, is not relevant to the issue of whether ComEd’s AIP is prudent and 

reasonable and the Proposed Order’s exclusion from recovery of 75% of BSC AIP costs that are 

embedded within the BSC charges to ComEd is improper.   

While the Proposed Order correctly notes that the approval of an affiliate transaction 

agreement is not tantamount to approval of payments made thereunder, for the reasons stated 

above, it does not follow that Section 16-108.5 (c)(4)(A) should be interpreted to govern affiliate 

transactions in any way.  Therefore, BSC should be viewed in the same light as any other vendor 

with respect to the subject at hand, and the recoverability of its charges to ComEd should be 

based on the overall reasonableness of the charges without regard to individual components.  

Fruehe Reb., ComEd Ex. 13.0, 23:484-86.   

 Moreover, the Proposed Order’s directive to commence an investigation of the 

relationship between ComEd and BSC at the conclusion of this Docket is improper and would 

amount to an unnecessary use of limited resources for all stakeholders.  See PO at 88-89.  The 

record shows that BSC provides many essential business services to ComEd, such as finance, IT, 

supply management, human resources and legal services.  Fruehe Reb., ComEd Ex. 13.0, 

22:473-74.  No party has challenged the overall reasonableness of BSC costs in this proceeding 

or in any other recent rate case.  See Fruehe Reb., ComEd Ex. 13.0, 23:492-93.  Indeed, in 

Commonwealth Edison Co., ICC Docket No. 07-0556 (Order Sept. 10, 2008), Booz Allen, on 

behalf of ComEd, provided a detailed analysis and review of BSC services and costs.  Fruehe 

Reb., ComEd Ex. 13.0, 23:493-95.  The analysis found that based on the application of a number 

of tests and analytics, BSC services were provided at a level consistent with or better than levels 
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at which ComEd could procure those services elsewhere.  Id. at 23:495-97.  When there is no 

factual predicate justifying a new investigation, devoting limited stakeholder resources to this 

proposed investigation is inefficient and undesirable.  

For the foregoing reasons, the Commission should not adopt the adjustment to costs 

relating to BSC AIP charges to ComEd and should approve recovery of ComEd’s costs relating 

to BSC AIP charges in their entirety as provided in Exception No. 15. 

V.C.1.c.ii ComEd AIP Costs Above Target 

Exception No. 16 

The Proposed Order properly declines to adopt CUB/City’s proposal to modify ComEd’s 

AIP and LTIP incentive compensation plans to exclude from those plans the CEO’s discretionary 

power to adjust the net income limiter.  PO at 91.  It also properly declines to adopt CUB/City’s 

proposed adjustment to remove ComEd’s 2010 AIP incentive compensation amounts that exceed 

100% of the target.  Id.  The Proposed Order, however, disallows ComEd’s 2010 AIP incentive 

compensation amounts in excess of the net income limiter that result from the application of the 

CEO discretionary feature, in this case the difference between 102.9% and 112% of target.  Id.  

This results in a disallowance of $2,142,000. Id. The disallowance is inappropriate and should 

not be adopted.   

Contrary to the Proposed Order’s statement, there is no danger that ComEd will 

manipulate the net income limiter on AIP “in a manner that increases rates, without evidence that 

adequate benefits flow to ratepayers” if AIP amounts exceed 102.9% of target.  Id.  That is 

because rates will only reflect amounts based on ComEd’s level of performance under the 

metrics that benefit customers and this remains true whether or not the CEO discretionary feature 

is used to modify the net income limiter.  In other words, using the CEO discretionary feature to 
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adjust the net income limiter could increase the payout only if the metrics goals are met.  See 

Fruehe Sur., ComEd Ex. 22.0, 15:325-16:327; see also ComEd Ex. 4.9 pp. 6, 8.  And, as the 

Commission determined in ComEd 2010, customers ultimately benefit from ComEd’s AIP 

metrics, and payments based thereon are recoverable in rates.  See ComEd 2010 Order at 65. 

The Proposed Order claims that the Order in ComEd 2010 does not find that LTIP and 

AIP benefit customers but merely found that there was no evidence to disqualify these programs.  

PO at 91.  ComEd respectfully disagrees and submits that the language of the Order clearly 

supports that the Commission concluded that both AIP and LTIP were beneficial to ratepayers.  

See ComEd 2010 Order at 65.  For example, while explaining its approval of 100% of AIP costs 

the Commission states, “[t]he Commission has a long-standing policy of allowing Incentive 

Compensation costs when those costs benefit ratepayers. . . .”  Id.   The order also references the 

fact that Staff concluded the program benefits rate payers.  Id.  In support of its approval of 

100% of LTIP costs, including costs relating to achievement of specific emissions targets and 

Smart Grid that Staff opposed, the Commission stated, “[e]mission reduction and smart grid 

benefit ratepayers” necessarily implying that those portions of LTIP costs benefit rate payers like 

the rest of the LTIP costs benefit ratepayers.  Id.  The Commission can draw no other conclusion 

from these statements.  

The Proposed Order also recommends applying a 102.9%  cap for any incentive program, 

including LTIP.  PO. at 91.  This recommendation is inappropriate as it goes far beyond the 

adjustments to ComEd’s 2010 AIP costs sought by Staff and CUB/City.  See CUB/City Init. Br 

at 33-34; Staff Init. Br. at 49-50.  Of additional concern to ComEd is the fact that the Proposed 

Order could be incorrectly read to imply that the 102.9% net income limiter cap be applied to 
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any ComEd incentive compensation plan going forward.  See PO at 91.  Such a result also goes 

far beyond what any party requested and would be improper and unsound.     

Moreover, a cap of 102.9%, or an arbitrary cap of any percentage, for all incentive plans 

and for all years would be inappropriate because such a cap bears no relationship to the actual 

net income limiters calculated in future years.  This is because the net income limiter varies as a 

result of ComEd’s operating net income performance and in some instances is not applicable at 

all.  See ComEd Ex. 4.9 pp. 6, 8.  In short, there is no basis upon which to predetermine a net 

income limiter cap for future years and any such determination should be made on a year by year 

basis, taking into account ComEd’s performance and benefits for that year.  Additionally, 

ComEd’s LTIP contains no net income limiter feature.  See id., pp. 18 – 20.  If the Commission, 

therefore, adopts the Proposed Order’s $2,142,000 adjustment resulting from the application of 

the initial net income limiter in 2010 which initially resulted in a limited payout of 102.9% of 

target, ComEd requests that it clarify its conclusion that the application of the 102.9% net 

income limiter cap only applies to the AIP costs in this proceeding.   

For the foregoing reasons, the Commission should not adopt the disallowance of 

ComEd’s 2010 AIP costs in excess of 102.9% of target and should approve ComEd’s recovery of 

$26.101 million in operating expense for its 2010 AIP in its revenue requirement.  Alternatively, 

the Commission should clarify the scope of the disallowance as suggested above.  Exception No. 

16 should be adopted.   

V.C.1.c.iii Advance Cap on Incentive Compensation Costs 

Exception No. 17 

The Proposed Order properly rejects IIEC’s proposal to condition recovery of ComEd’s 

incentive compensation costs on the extent that ComEd meets the reliability metrics set forth in 
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Section 16-108.5 (f) of the Act.  See PO at 93.  However, the Proposed Order errs in adopting the 

IIEC’s proposal requiring ComEd to submit with its initial submission in each performance-

based filing unspecified “information” to show that its employees have achieved statutory 

performance metrics.  Id.  The IIEC’s proposal is unnecessary and unlawful should be rejected 

by the Commission for all of the reasons detailed in VIII.B.1 of this BOE.    

The Proposed Order should be revised with respect to this issue in accordance with 

Exception No. 17. 

V.C.1.d Perquisites and Awards 

Exception No. 18 

Although the Proposed Order correctly rejects Staff’s and Intervenors’ proposal to 

disallow 100% of Other Stock Awards, it incorrectly adopts their proposed four-year average 

normalization of the 2010 retention awards and disallowance of 50% of “perquisites and 

awards.”  See PO at 96. 

[I]n support of the normalization of retention award costs, the Proposed Order offers only 

that “normalization provides a disincentive to increase discretionary spending at the ratepayers’ 

expense.”  PO at 96.  The record reveals this concern to be unfounded.  As ComEd witness 

Mr. Fruehe explained, normalization is unnecessary because each year may include a higher or 

lower amount of a particular cost and as long as the amount is deemed prudent and reasonable by 

the Commission, the costs will tend to even out over time.  Fruehe Reb., ComEd Ex. 13.0, 

30:638-41.  Having nevertheless adopted the proposed normalization, the Proposed Order fails to 

address ComEd’s recommendation, agreed to by Staff, that if the normalization adjustment 

proposed by Staff and Intervenors is accepted by the Commission, then App 7 of the formula rate 

template should be revised to include such normalization by removing costs from operating 



 

 58 

expense and adding a calculation of the four year average of the retention.  Fruehe Reb., ComEd 

Ex. 13.0, 30:644-49.  As ComEd explained, proper normalization must occur every year of the 

formula rate period and not just this year as proposed by CUB/City and AG/AARP if ComEd is 

to recover its reasonable and prudent expenses in future years.  Fruehe Sur., ComEd Ex. 22.0, 

18:373-84.  If the Commission, therefore, accepts the normalization recommended in the 

Proposed Order then it should also require revision of App 7 of the formula rate template.   

The Proposed Order also provides no basis for the disallowance of 50% of ComEd’s 

“perquisite and award” costs save the completely incorrect claim that ComEd does not contest 

the disallowance.  PO at 96.  Though the Proposed Order purports to disallow 50% of “perquisite 

and award” costs, including retention awards, performance based award costs are the only award 

cost any party has proposed reducing by 50% and therefore ComEd assumes those are the costs 

the Proposed Order intends to reference.  See AG/AARP Init. Br. at 57; CUB/City Init. Br. at 37.  

As evidenced in the record and the briefing in this proceeding, contrary to the Proposed Order’s 

claim, ComEd has and continues to oppose the disallowance of 50% of its performance based 

award costs.  See ComEd Corr. Init. Br. at 66-67; ComEd Draft Position Statement and Draft 

Conclusions at 53; see also Fruehe Reb., ComEd Ex. 13.0, 30:652-31:661.  Customers benefit 

from a higher level of service as a result of the performance based awards as these awards are 

provided to employees for performing above expectations and providing excellent customer 

service.  Fruehe Reb., ComEd Ex. 13.0, 30:652-31:658.  There is, therefore, no principled basis 

for limiting recovery of these awards to 50% because customers benefit from the higher level of 

service.  Id. at 31:659-61.  Moreover, as no party has sought that the retention awards be reduced 

to 50% and the Proposed Order provides no basis to do so, that disallowance too should be 

rejected. 
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For the foregoing reasons, the Commission should reject all of the Proposed Order’s 

perquisite and award disallowances and approve ComEd’s recovery of $4.283 million in 

perquisites and awards operating expenses.  If the Proposed Order is adopted, however, the 

Commission should approve the revision of App 7 of the formula rate template as described 

herein.  The Proposed Order should be revised in accordance with Exception No. 18.  (Please 

note that Exception No. 18 contains alternative language.) 

V.C.1.f Charitable Contributions 

Exception No. 19 

The Commission should reject the Proposed Order’s disallowance of a $116,000 

contribution to the University of Wisconsin because it lacks any legal or evidentiary basis and is 

contrary to law.11  See PO at 99.  Section 9-227 of the Act provides that “[i]t shall be proper for 

the Commission to consider as an operating expense…donations made by a public utility for the 

public welfare or for charitable scientific, religious or educational purposes, provided that such 

donations are reasonable in amount.”  220 ILCS 5/9-227 (emphasis added).  Contrary to the plain 

language of the statute, the Proposed Order summarily concludes that “[l]ogically, the term 

‘public’ includes only the rate paying public, which is ComEd’s service territory.  It is not 

disputed that the University of Wisconsin is outside of ComEd’s service territory.”  PO at 99.  

                                                 
11 In its Exceptions, ComEd also proposes language to address the Proposed Order’s statement that it “disagree[s] 
with ComEd’s disdain for use of the dictionary definition of words in statutes.”  PO at 99.  ComEd never expressed 
any “disdain” for the use of a common dictionary, and the Proposed Order cites to no record evidence to support its 
claim.  Rather, ComEd objected to Staff’s interpretation of the term “public welfare” in Section 9-227.  Because the 
term “public welfare” does not appear in Webster’s dictionary, Staff instead relied on the term “public assistance” 
(because the term appears in Webster’s).  However, the wording of a statute cannot be changed based on whether or 
not a term appears in Webster’s dictionary.  Accordingly, ComEd searched for the statutory term in other relevant 
dictionaries, and only found the term “public welfare” in Black’s Law Dictionary.  Black’s Law Dictionary is 
frequently cited in multiple fora throughout the country, including by the Commission, Staff, other parties in 
Commission proceedings and the U.S. Supreme Court.  See, e.g., In re Peoples Energy Serv. Corp., ICC Docket 
No. 03-0592, 2004 WL 2378100 (Order July 21, 2004) at *11; Ill. Commerce Comm’n, ICC Docket No. 99-0511, 
2004 WL 32702297 (Interim Order Mar. 27, 2002) at *18.  The appropriateness of ComEd’s citation to Black’s Law 
Dictionary here to interpret a statutory term that does not appear in non-legal dictionaries cannot reasonably be 
questioned. 
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The Proposed Order’s narrow interpretation finds no support in the plain language of the statute 

or Illinois case law, however, and it otherwise fails to cite to a single source in support of its 

statement.   See ComEd Rep. Br. at 39-40.  Moreover, even if this definition were accurate (and 

it is not), the contribution may also be included in delivery service charges because it is for 

“educational purposes.”  In other words, the statute requires that the donation be “for the public 

welfare or for … educational purposes.”   220 ILCS 5/9-227 (emphasis added).  However, the 

Proposed Order ignores this statutory language and otherwise fails to address how the 

contribution is unreasonable.  Accordingly, the Proposed Order should be revised to permit 

recovery of the $116,000 donation to the University of Wisconsin.  Exception No. 19 should be 

adopted. 

V.C.3 Taxes Other Than Income, Including Property Taxes 

Exception No. 20 

While the Proposed Order states that ComEd “failed to provide the Commission with 

sufficient evidence that this shift in allocation methodologies is needed or that it will not recover 

its expenses associated with these taxes absent the change” (PO at 104), it does not discuss any 

specific evidence in finding ComEd’s proof to be deficient.  Accordingly, the Proposed Order 

errs in declining to adopt ComEd’s refined allocation methodology – its conclusion is contrary to 

the evidentiary record and would result in a $3.345 million disallowance.  What the evidence 

does show is that ComEd carefully reviewed the allocation methodology applicable to real estate 

taxes approved in ComEd 2010, and based on that review, proposed a refinement in the 

methodology through use of the net plant allocator, which better syncs with FERC and provides 

a more reasonable portrayal of the overall relationship between the investment made in 

transmission and distribution.  Specifically:   
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 The Net Plan Allocator Aligns with FERC and Ensures No Over or Under Recovery of 

Costs:  Use of the net plant allocator is consistent with the methodology used in ComEd’s 

FERC-jurisdictional Transmission Formula Rate.  Applying the same allocation 

methodology in proposed Rate DSPP and ComEd’s TFR ensures that neither an under 

nor over recovery of costs will result (i.e., the sum of the parts will always equal 100%) 

and precludes the trapping of costs due to inconsistent methodologies.  Neither the 

Proposed Order nor any party disputes this mathematical fact.  See Houtsma Reb., 

ComEd Ex. 12.0, 31:670-90; Houtsma Sur., ComEd Ex. 21.0, 20:436-21:456.  Cost 

trapping is improper as discussed in Section III.C.2.b of this BOE. 

 The Net Plant Allocator is a More Reasonable Measure for Allocation of Real Estate 

Taxes Than One Based on General Communications Equipment:  Subsequent to ComEd 

2010, ComEd undertook a review of the allocation methodology applicable to real estate 

taxes approved in that Order and found that it did not necessarily produce a more 

accurate jurisdictional allocation than that proposed in this docket.  ComEd Corr. Init. Br. 

at 77-78; See Houtsma Reb., ComEd Ex. 12.0, 31:680-90; Houtsma Sur., ComEd Ex. 

21.0, 21:447-56. 

In sum, because the Proposed Order does not address, much less identify a reason not to 

accept, this specific evidence, its conclusions should be revised to reflect this evidence and 

approve the use of the net plant allocator here.  Exception No. 20 should be adopted. 

V.C.5.a. Pension Asset Funding 

Exception No.  21 

The Proposed Order (at 111-112) correctly concludes that ComEd has a pension asset as 

contemplated by Section 16-108.5, and declines to adopt Staff’s proposed adjustment on this 
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issue.  ComEd submits language that more fully sets forth its position and bolsters the analysis 

and conclusion regarding this issue in Exception No. 21. 

V.C.5.b Pension Expense 

Exception No. 22 

The Proposed Order (at 114) disallows $9.977 million in unquestioned actual, reasonable 

and prudent pension expense incurred by ComEd.  Section 16-108.5 (c)(4)(B) requires that to be 

recoverable pension expenses must be “supported by an actuarial study,” as the Proposed Order 

recognizes, but the disallowance is not so supported. 

The pension expense reflected in ComEd’s revenue requirement – including the $9.977 

million in question – was supported by the actuarial study completed by ComEd’s actuarial 

consultant, Towers Watson, in 2010.  Months after completion of that study ComEd made 

additional contributions to its pension plan that had the effect of reducing the 2011 pension 

expense by the $9.977 million.  The 2010 actuarial study did not include these additional 

contributions because they were not planned and “certain” as of December 31, 2009, a practice 

that is fully consistent with authoritative accounting guidance.  Houtsma Reb., ComEd Ex. 12.0, 

13:276-83. 

The Proposed Order (at 114) concedes that “the actuarial study for 2010 cannot ‘support’ 

the pension expense that Staff seeks to exclude.”  Although the Proposed Order claims that the 

actuarial study completed in 2011 supports this lower cost (the PO incorrectly identifies it as the 

2012 study), no 2011 actuarial study is in evidence in this case.  Later actuarial studies in 2011 

and beyond reflecting additional contributions (and their concomitant cost reductions) will be 

used to support subsequent formula rate filings, but they cannot be used in this case.  Further, 

ComEd pointed out that although the 2011 actuarial report shows a decrease in pension expense 
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relative to the 2010 report, the companion 2011 report for OPEB expenses shows that OPEB 

expense increased in 2011 compared to 2010, in an amount that offsets the decrease in pension 

expense.  See Houtsma Sur., ComEd Ex. 21.0, 13:279-14:290.  Staff’s proposed disallowance is 

not based on any study – conducted in 2010 or 2011.  Instead, what Staff has done is selectively 

“updated” for 2011 a single component of the 2010 pension expense study to incorporate one 

item that reduced expenses for that following year.  Selectively adjusting the actuarial reports 

thwarts the guidance in the EIMA to rely upon independently prepared actuarial reports that are 

prepared in accordance with applicable accounting standards and valuation methods. 

 The Proposed Order’s disallowance conflicts with EIMA and cannot be sustained.  With 

the specific exception of projected plant additions and corresponding updating of the 

depreciation reserve and depreciation expense, the cost data upon which a utility’s formula 

revenue requirement is to be based is the data from a single year, in this case 2010.   EIMA 

further requires that the recoverable pension expense must be based on an “actuarial study.”  By 

necessity, to be consistent with the overall framework of EIMA, that can only mean, in this case, 

the actuarial study for 2010 costs.  Moreover, Staff’s number is not supported by any actuarial 

report reflecting the cost decrease it claims is required and the PO found to be appropriate.  The 

P O’s interpretation of EIMA would permit a one-sided updating of costs, based on no evidence 

and that would ignore all of the respects in which ComEd’s actual costs in 2011 exceeded those 

reflected in the 2010 data upon which the overall revenue requirement was established.  

Moreover, it would ignore the crucial fact that EIMA intended to create a “formula,” and would 

open the gates to all manner of “updating” in later cases as parties argue about how costs may 

have increased or decreased, thereby defeating the purpose of the formula.  Nothing in EIMA 
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allows for this kind of “updating” and for the Commission to allow it would not only violate the 

statute, but would unnecessarily complicate future formula rate filings. 

The PO’s pension expense conclusion should not be adopted and substitute language 

should be adopted as set forth in Exception No. 22. 

VI. RATE OF RETURN 

VI.B Capital Structure 

VI.B.1 Year End/Average Year Capital Structure 

Exception No. 23 

In this proceeding, ComEd proposes to use its actual capital structure as of December 31, 

2010, adjusted as in past proceedings to remove goodwill.  Vogt Dir., ComEd Ex. 3.0, 2:33-36.  

The Proposed order rejects this capital structure measurement and instead concludes in error that 

an average capital structure: (1) more accurately reflects ComEd’s actual capital structure; (2) is 

more consistent with Commission practice and law; (3) more accurately measures a company’s 

earned rate of return on common equity; and (4) is less sensitive to manipulation.  See PO at 121.  

As set forth below, these conclusions are all incorrect because a year-end capital structure (1) 

more accurately reflects ComEd’s actual capital structure; (2) is more consistent with 

Commission practice and law; (3) accurately measures a company’s earned rate of return on 

common equity; and (4) is not more sensitive to manipulation.  The Commission should reject 

the Proposed Order’s conclusion regarding year-end versus average capital structure and instead 

utilize ComEd’s capital structure as of December 31, 2010. 

First, an average capital structure does not “more accurately reflect” ComEd’s actual 

capital structure.  Indeed, the Proposed Order’s conclusion is contrary to the directive in 220 

ILCS 5/16-108.5(c)(2) to use an actual capital structure.  This section of the Act requires that the 
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formula rate “[r]eflect the utility’s actual capital structure for the applicable calendar year, 

excluding goodwill, subject to a determination of prudence and reasonableness consistent with 

Commission practice and law.”  220 ILCS 5/16-108.5(c)(2).  An average capital structure does 

not reflect ComEd’s actual capital structure as called for by Section 16-108.5.  Vogt Reb., 

ComEd Ex. 15.0, 4:83-5:91.  This is because the average may not reflect the actual capital 

structure at any one time – the capital structure may change on a daily basis so that the “average” 

may never have existed in fact.  See Gorman Tr. 3/12/12, 746:19 – 747:22 (same principle with 

regard to average rate base).  Thus there is no guarantee and no way to verify that the average 

matches the utility’s actual capital structure on any given day of the year in question.  See also 

the discussion in Section III.C.1 of this BOE. 

Second, ComEd’s method is actually more consistent with Commission practice and law 

than the average method used in the proposed order.  Commission practice with regard to 

ComEd’s capital structure since at least 1999 – and in all of ComEd’s delivery service rate cases 

– has been to use a year-end capital structure or the equivalent of a year-end capital structure by 

using a capital structure as of a date certain.  See generally, e.g.  Commonwealth Edison Co., 

ICC Docket No. 99-0117 (Order Aug. 26, 1999) at 32-34 (capital structure measured as of 

December 31, 1997); Commonwealth Edison Co., ICC Docket No. 01-0423, (Order March 28, 

2003) at 129-133 (capital structure measured as of December 31, 2000); Commonwealth Edison 

Co., ICC Docket No. 05-0597 (Order July 26, 2006) at 110, 115, 130 (capital structure measured 

as of June 30, 2005); Commonwealth Edison Co., ICC Docket No. 07-0566 (Order Sept. 10, 

2008) at 77 (capital structure measured as of December 31, 2006); Commonwealth Edison Co., 

ICC Docket No. 10-0467 (Order May 24, 2011) at 122 (capital structure measured as of March 

31, 2010).  Moreover, ComEd’s use of year-end balances is more consistent with the law in that 
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use of “final data based on its most recently filed FERC Form 1” is required by Section 16-

108.5, and the FERC Form 1 contains year-end data.  Vogt Reb., ComEd Ex. 15.0, 4:83-5:91; 

ComEd Corr. Init. Br. at 94.  In contrast, the average calculations adopted in the Proposed Order 

do not use the FERC Form 1 balances and are thus less consistent with governing law.  Tr., 

3/9/12, 533:3-534:7.   

Third, the Proposed Order’s conclusion that average capital structures produce a more 

accurate measurement of ComEd’s earned return on equity for purposes of the reconciliation 

calculation is incorrect.  ComEd has shown this method is not necessarily more accurate, it 

simply measures something different: the earnings over the average equity balance versus the 

earnings over the ending equity balance.  Vogt Reb., ComEd Ex. 15.0, 3:57-5:91; Vogt Sur., 

ComEd Ex. 23.0, 5:98-109.  Moreover, Section 16-108.5 does not contemplate use of an average 

in measuring ComEd’s earned return.  In instances when the Act has called for an average 

measurement of an earned return, it has done so explicitly, as evidenced by the former 220 ILCS 

5/16-111(e): 

For the purposes of this subsection (e) all calculations and comparisons 
shall be performed for the Illinois operations of multijurisdictional utilities.  
During the mandatory transition period, notwithstanding the provisions of 
subsection (a), if the 2-year average of an electric utility's earned rate of 
return on common equity, calculated as its net income applicable to common 
stock divided by the average of its beginning and ending balances of common 
equity using data reported in the electric utility's Form 1 report to the 
Federal Energy Regulatory Commission but adjusted to remove the effect of 
any refund paid under this subsection (e), and further adjusted to include the 
annual amortization of any difference between the consideration received by an 
affiliated interest of the electric utility in the sale of an asset which had been sold 
or transferred by the electric utility to the affiliated interest subsequent to the 
effective date of this amendatory Act of 1997 and the consideration for which 
such asset had been sold or transferred to the affiliated interest, with such 
difference to be amortized ratably from the date of the sale by the affiliated 
interest to December 31, 2006, exceeds the 2-year average of the Index for the 
same 2 years by 1.5 or more percentage points, the electric utility shall make 
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refunds to customers beginning the first billing day of April in the following year 
in the manner described in paragraph (3) of this subsection. 

220 ILCS 5/16-111(e) (emphasis added) (repealed 2007).   

This language from the former Section 16-111(e) clearly states that the average return 

calculated pursuant to Section 16-111(e) was to be calculated using average equity, and that the 

average equity was to be calculated using the beginning and ending FERC Form 1 balances.  If 

the General Assembly had intended that utilities use an average for calculating their earned 

return under the EIMA, it would have included similar language in Section 16-108.5.  

Section 16-108.5 is clear and unambiguous – it does not mention averages or use of both the 

beginning and ending FERC Form 1 balances, and therefore it is not appropriate to read those 

terms into the statute and use an average capital structure to calculate an average return on equity 

as the Proposed Order concludes.  See also discussion of averages in Section III.C.1 of this BOE.   

Fourth, the Proposed Order’s conclusion that average capital structures are not as easily 

manipulated is similarly incorrect.  ComEd has demonstrated that (1) manipulating its capital 

structure in a nefarious manner is not something that it can easily do or has any interest in doing, 

but that (2) if ComEd did attempt to nefariously manipulate its capital structure, such 

manipulation is equally possible with an average capital structure as opposed to a year end 

capital structure.  Vogt Reb., ComEd Ex. 15.0, 3:63-4:76; Vogt Sur., ComEd Ex. 23.0, 

6:110 - 7:137.  More importantly, the drivers of ComEd’s capital structure are simply too 

important and complex to manipulate in order to achieve a potential marginally better outcome in 

a rate case.  Id.  As explained by Mr. Vogt, every financial transaction “requires a significant 

amount of effort, a team of attorneys and investment bankers to issue the securities, and investors 

willing to put their own capital at risk to acquire the bonds being sold by the Company.”  Vogt 

Sur., ComEd Ex. 23.0, 6:110 - 7:137.  Furthermore, ComEd must obtain Commission approval 
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for each such transaction, and only a handful of these transactions are completed each year.  Id.; 

ComEd Redirect Ex. 3.0, pp. 122-125 (showing only three such transactions in 2010, less than a 

dozen in 2009, and similar figures in 2008).  The Proposed Order’s conclusion boils down to a 

pronouncement that ComEd’s Board of Directors cannot be trusted to comply with federal and 

state securities laws in discharging their duties.  This conclusion is based on a wholly 

unsupported assumption that ComEd’s Board of Directors will act improperly.  A presumption of 

guilt is as inappropriate at the Commission as anywhere else, and the Proposed Order’s 

conclusion based on such a presumption should be rejected. 

Finally, the method of calculating the capital structure should match the method of 

calculating rate base.  For the reasons articulated in Section III.C.1 of this BOE, the correct 

method of calculating ComEd’s rate base is year-end, not average.  Thus, for all of the reasons 

articulated in that Section, as well as the reasons set forth above, the Commission should adopt a 

year-end capital structure.  Revised language addressing this issue is provided in Exception 

No. 23. 

VI.B.2 Long-Term Debt and Equity Adjustment 
Regarding CWIP Accruing AFUDC 

Although ComEd does not agree with the Proposed Order’s conclusions on this topic, and 

without waiving any rights to reargue this issue on appeal and in future proceedings, ComEd 

states that in order to narrow the issues on exceptions, it will defer further argument on this issue 

to the discussions with Staff ordered in Section VI.B.5. of the Proposed Order. 

VI.B.3 Equity Adjustment Regarding ComEd of Indiana 

Exception No. 24 

Appendix A, page 15, sets forth the Proposed Order’s conclusions on the overall cost of 

capital, showing the individual components on which the overall weighted average cost of capital 
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is based.  The calculation of the amount of common equity in that Appendix contains a 

mathematical error in that the Proposed Order rejects Staff’s suggestion to remove ComEd of 

Indiana from ComEd’s balance of common equity, yet the Appendix only reinstates a portion of 

that common equity, $6,159,000, as opposed to the total $9,182,000 of common equity 

associated with ComEd of Indiana.  See Phipps Dir., Staff Ex. 7.0, Scheds. 7.01 and 7.05.  

Appendix A, page 15, should be corrected for this mathematical error, adding $3,023,000 to 

ComEd’s balance of common stock to bring the total amount of capital to $9,157,290,000.  

These revisions do not change the overall cost of capital set forth in the Proposed Order.  

Because this item relates to the Appendix, it is set forth only here and not in ComEd’s separate 

Exceptions. 

VI.C Cost of Capital Components 

VI.C.1 Cost of Short-Term Debt 

Exception No. 25 

Although this issue is not contested, the Proposed Order misconstrues the record in that it 

states that ComEd “agrees with” Staff’s recommendation.  Although ComEd did not necessarily 

agree with Staff’s recommendation, ComEd was willing to accept this adjustment in order to 

narrow the issues in dispute.  Vogt Reb., ComEd Ex. 15.0, 9:184-192.  Revised language 

addressing this is provided in Exception No. 25.  

VI.C.2 Cost of Credit Facilities 

Although ComEd does not agree with the Proposed Order’s conclusions on this topic, and 

without waiving any rights to reargue this issue on appeal and in future proceedings, ComEd 

states that in order to narrow the issues on exceptions, it will defer further argument on this issue 

to the discussions with Staff ordered in Section VI.B.5. of the Proposed Order. 
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VI.C.3 Cost of Long-Term Debt 

Exception No. 26 

The Proposed Order concludes that Staff’s proposed cost of long-term debt based on the 

number of days outstanding for each debt issuance, or an average daily balance, is correct for the 

same reasons that it accepts Staff’s proposal to use an average capital structure.  See PO at 136.  

This conclusion is in error and is inconsistent with Section 16-108.5 of the Act for the same 

reasons discussed in Section VI.B.1 above regarding use of an average capital structure.  See also 

Vogt Reb., ComEd Ex. 15.0, 5:93-107.  ComEd presented the correct year-end calculation of its 

cost of long-term debt.  Id.  Revised language addressing this issue is provided in Exception 

No. 26. 

VIII. ADDITIONAL FORMULA / TARIFF ISSUES 

VIII.A.2 Calculation of Increases for Three-Year Report 

Exception No. 27 

The Proposed Order (at 147) incorrectly asserts that ComEd failed to state why this issue, 

IIEC’s proposal regarding the calculation in the three-year report on rate increases to be filed in 

2014, is not in the scope of the proceeding; and also asserts that the recommendation by IIEC is 

not burdensome and therefore should be adopted.  To order this calculation to be done is not in 

accordance with the law.  The calculation is not one that can begin to be made now.  For reasons 

set forth in ComEd’s Initial Brief (at 110), Section 16-108.5(g) of the Act, 220 ILCS 

5/16-108.5(g), requires that the calculation derive “the average amount paid per kilowatt-hour for 

residential eligible retail customers, exclusive of the effects of energy efficiency programs, 

comparing the 12-month period ending May 31, 2012; the 12-month period ending May 31, 

2013; and the 12-month period ending May 31, 2014.”  None of that data is available now.  
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Moreover, the statute calls for a report of that calculation, and not just a result calculated under a 

predetermined formula, to be filed with the Commission “on or before July 31, 2014 ….”  The 

Commission receiving the required report on or before July 31, 2014, will have jurisdiction over 

it, and this Commission should not – and arguably may not – tie its hands.  Hemphill Reb., 

ComEd Ex. 11.0, 31:655 - 32:680.  

The issue is not relevant to the instant proceeding because it discusses future years that 

are not at issue in this proceeding.  Also, the efforts required to create the calculation by ComEd 

are burdensome and wasteful in the event that they need to be refigured in a reconciliation year.  

Any incremental costs associated with that unnecessary work will be unnecessarily passed onto 

customers.  It is also burdensome upon the Commission to “tie its hands” so to speak.  In 

addition, this essentially freezes the rates and ensures that residential customers will take on an 

unnecessary burden because IIEC is making every effort to not pay their fair share through this 

method and that will eventually be passed on, unfairly, to residential customers.  Exception 

No. 27 should be adopted. 

VIII.A.4 The IIEC’s Argument That ComEd’s Tariffs Are Too Detailed 

Exception No. 28 

The Proposed Order (at 150) recommends a rulemaking to simplify the tariff.  That 

recommendation is not well-founded because: (1) removing nearly all the detail from the tariff 

would prevent the standardization and transparency that is expressly required of the tariff by the 

EIMA; and (2) it would force customers to have to review thousands of pages of materials if they 

wanted to replicate the information that ComEd proposes to be in the tariff.  Review and use of 

data in the voluminous FERC Form 1 and calculations and submission of information and 

materials (including testimony, exhibits, work papers, and applicable Part 285 and 286 materials) 
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still will be required to set the delivery services charges and to show how they were set.  Thus, 

customers would have to review all of that to verify how they charges were set, without the 

detailed tariff that ComEd proposes.  Also, the Proposed Order’s finding that ComEd waived its 

position is factually and legally incorrect. 

The EIMA is clear.  The formula rate tariff is to include “standard formulae that can be 

populated by defined transparent data.”  220 ILCS 5/16-108.5(c) (emphasis added).  It requires 

further that the formula rate tariff itself must “specify the cost components that form the basis of 

the rate charged to customers with sufficient specificity to operate in a standardized manner and 

be updated annually with transparent information ….”  Id. (emphasis added). 

The requirements that the tariff include the formulae, specify the cost component inputs, 

and do so in a defined way and specifically enough that can be applied transparently and 

annually, and then spell out the calculations in a standardized manner, are all mandates of the 

law, not a “preference” of ComEd (see IIEC Init. Br. at 43).  IIEC’s “disagreement with the 

law’s requirement that the formula rate tariff contain these specific and standardized formulae is 

not an argument against Rate DSPP.”  Hemphill Sur., ComEd Ex. 20.0, 35:738-40.  

Contrary to what is indicated in the Proposed Order (at 150), nowhere in the record did 

ComEd assert that customers have no need to understand tariffs.  ComEd only asserted that it 

was a necessarily complex process.  What ComEd stated was that, under the formula rate, “retail 

customers can understand – just as they do now – the charges that will apply to their service from 

the annual informational submissions stating those rates in dollars and cents, just as they do now 

for” supply rates.  Hemphill Sur., ComEd Ex. 20.0, 35:746-48.  The detail included in the 

proposed tariff is to benefit all customers as well as comply with the law.  The customers who 

want to go a step further and understand the details of the formula will actually be helped by its 
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codification in the tariff, rather than finding themselves forced to pour over a FERC Form 1 that 

is hundreds of pages long, hundreds of pages of rate case testimony and exhibits and supporting 

work papers, and hundreds of pages of Part 285 submissions, as they would have to do if IIEC 

has its way.  Further, the tariff’s specificity will not limit Commission authority in any way.  See 

Hemphill Sur., ComEd Ex. 20.0, 34:714-30.  Moreover, what would threaten the Commission’s 

authority, if anything, is if the factor over which it has the most direct power – the wording of the 

tariff itself – were so non-specific as to allow great discretion and latitude in interpretation.  It is 

the absence of “standard formula,” the absence of “specif[ied] … cost components”, and the 

absence of “defined transparent data” (220 ILCS 5/16-1078.5(c)), if anything, that would pose a 

risk to future Commission review.  The Proposed Order is erroneous in assuming that a detailed 

tariff can simply be plugged in. 

Finally, the Proposed Order’s statement (at 150) that ComEd waived its argument on this 

subject by not addressing it in its Initial Brief is wrong because ComEd supported its proposed 

tariff in its direct case, submitted rebuttal and surrebuttal testimony responding to IIEC, 

supported the level of detail in its tariff in its Initial Brief, and responded to IIEC on this topic in 

its Reply Brief.  Also, the Proposed Order’s legal citation on waiver is inapplicable here. 

ComEd’s Initial Brief (at 2) supported that the formula rate tariff is required by EIMA to 

be standardized and transparent: 

As required by this new framework, this proceeding must: 

Establish a Performance-Based Formula Rate Tariff, which “specif[ies] 
the cost components that form the basis of the rate charged to customers with 
sufficient specificity to operate in a standardized manner and be updated annually 
with transparent information that reflects the utility’s actual costs to be recovered 
during the applicable rate year” (220 ILCS 5/16-108.5(c)) 

ComEd Corr. Init. Br. at 2.  ComEd’s Initial Brief also supported its proposed formula rate tariff, 

including the specificity of the tariff, citing ComEd’s detailed direct testimony on this subject: 
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Having made the investment and performance commitments the law calls 
for, ComEd, on November 8, 2011, filed its performance-based formula rate 
tariff, Rate DSPP – Delivery Service Pricing and Performance (“Rate DSPP”).  
Rate DSPP establishes the formulae for determining ComEd’s cost-based 
Illinois-jurisdictional revenue requirement and delivery services charges 
consistent with Section 16-108.5.  Rate DSPP also provides for the subsequent 
annual updates and revenue requirement reconciliations required by Section 16-
108.5 (and discussed in ComEd Ex. 1.2).  The formulae in Rate DSPP are 
sufficiently specific for the rate-setting and reconciliation processes to operate in 
a standardized and transparent manner.  ComEd’s filing also includes the initial 
cost data that populate the formulae for purposes of determining the revenue 
requirement and setting the charges for the initial period.  The formula portion of 
the filing is supported by testimony, exhibits, and other materials and 
information.3 

3 E.g., Hemphill Dir., ComEd Ex. 1.0, 6:119-27, 10:178-15:280; ComEd Ex. 9.1 (Rate 
DSPP with the delivery services formulae as such but not populated by data); ComEd Ex. 9.2 TB 
(Rate DSPP as populated for the initial period and reflecting the Trailer Bill); ComEd Ex. 10.4 TB 
(exemplar delivery service charges informational sheets as populated for the initial period and 
reflecting the Trailer Bill).  The detailed operation of the formulae was explained by the direct 
testimony of ComEd witness Kathryn Houtsma, C.P.A., Vice President, Regulatory Projects 
(ComEd Ex. 2.0).  The rate design and the cost allocation reflected in Rate DSPP were addressed 
by the respective direct testimony of ComEd witnesses Sharon Kelly, P.E., Analyst, Retail Rates 
(ComEd Ex. 9.0), and Charles Tenorio, Principal Rate Analyst, Retail Rates (ComEd Ex. 10.0). 

ComEd Corr. Init. Br. at 3 and fn. 3. 

ComEd’s Reply Brief timely responded to IIEC’s Initial Brief on this subject.  ComEd 

cited the EIMA and certain of its surrebuttal testimony responding to the IIEC on this topic.  

ComEd Rep. Br. at 64-66.  ComEd also had responded to the IIEC position in its rebuttal 

testimony.  Hemphill Reb., ComEd Ex. 11.0, 16:314 – 18:359. 

The Proposed Order’s statement regarding waiver is factually incorrect because it 

overlooks on-point portions of ComEd’s Initial Brief that were in a different spot. 

Section VIII.A.4 of the Proposed Order was not part of the agreed common outline for briefing 

in this Docket, and it was not a separate heading in any party’s Initial Brief. 

Finally, the Proposed Order’s legal citation on waiver is inapplicable for three reasons.  It 

does not apply to the above facts.  Moreover, ComEd’s in its Initial Brief could be expected to 

support its proposal but is not required to anticipate and respond to every proposal of Staff and 
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intervenors.  E.g., City of Chicago v. People of Cook County, 133 Ill. App. 3d 435, 442-443, 478 

N.E.2d 1369, 1375 (1st Dist. 1985) (utility’s case in chief is not required to anticipate intervenor 

objections).  Furthermore, the Proposed Order’s citation involves an appellant’s failure to make 

an argument in support of its own appeal until its reply brief in support of its appeal, not simply a 

response to another party’s argument.  Finally, the Proposed Order misstates the law governing 

waiver in briefing before the Commission under the Act.  E.g., Continental Mobile Tel. Co. v. 

Illinois Commerce Comm’n, 269 Ill. App. 161, 167, 645 N.E.2d 516, 520 (1st Dist. 1994) 

(applying 220 ILCS 5/10-113), appeal denied, 161 Ill. 2d 524, 649 N.E.2d 414 (1995).  The 

waiver finding also is especially unfair given that elsewhere the Proposed Order (at 56) 

recommends a Staff position where Staff failed to submit any testimony responding to ComEd’s 

testimony.  Exception No. 28 should be adopted. 

VIII.B.1 Access to Information re Formula Rate Filing 

Exception No. 29 

As stated in ComEd’s Initial Brief (at 111-112), ComEd has and will provide all data 

called for by applicable portions of Parts 285 and 286 in future formula rate filings, as required 

by law.  The Proposed Order’s suggestion (at 152-153) to create a docket just to allow parties to 

intervene and then reconcile the dockets is not a procedure established by the EIMA itself and is 

contrary to the Act.   

ComEd has always provided access to the entire filing to all usual intervenors and others 

on the day of the filing.  This proposed sideshow proceeding invites the Commission to open 

some sort of semi-permanent revolving docket for the “receipt and review of the Company’s 

annual filing.”  These suggestions are unnecessary, unworkable, and quite illegal.  

Section 16-108.5(c) spells out exactly how the process of reviewing annual updates occurs.  It 
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begins with the utilities’ filing and submission of annual data, after which time the Commission 

is empowered to open a proceeding to review that filing within a specified period.  No other 

proceedings – and certainly no unorthodox “open” or continuing docket – is authorized.  IIEC’s 

argument that some other states (perhaps only Missouri) do authorize such a procedure only 

underscores that Illinois does not.  See IIEC Init. Br. at 50.  IIEC’s suggestion, that the 

Commission’s authority to “make the rules necessary to conduct its proceedings” (see id.) 

suffices, lies at the border of credulity.  The authority to adopt procedural rules does not 

authorize the commencement of unauthorized dockets, especially ones foreign to a carefully 

established and detailed legislative structure.  Moreover, the law expressly states that the 

obligation to provide this information is with the formula rate filing, not earlier or in connection 

with some other docket.  220 ILCS 5/16-108.5(c)(3). 

IIEC’s proposal also is unworkable in practice.  ComEd does not arbitrarily delay 

production of Part 285 and Part 286 data, let alone any new data that is produced and collected to 

support of its formula rate filings.  The availability of such data is dependent on the completion 

and audit of the results of activities that are ongoing through year end, completion of the FERC 

Form 1, and completion of an investment projection (which parties simultaneously demand be 

highly accurate), and other decisions about the rate filing ComEd will make.  That data simply is 

not available weeks and months in advance of the filing.  That is one reason annual filings are 

not due under the EIMA until May 1.  Exception No. 29 should be adopted. 

VIII.B.3 Performance Condition for Incentive Compensation Costs 

Exception No. 30 

The Proposed Order (at 157) approves in part and rejects in part IIEC’s proposals for 

additional requirements related to incentive compensation.  The portion that is approved is “to 
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require ComEd to include, in its initial filing, the information that is necessary to determine 

whether ComEd has achieved the metric regarding incentive compensation.”  However, this 

approval is highly ambiguous in context, and, to the extent it is understood in the context of 

IIEC’s proposal, is unlawful.   

The essence of the IIEC proposal was an illegal proposal to override or combine the 

statute’s actual provision on the standards for recovery of incentive compensation, which is 

Section 16-108.5(c)(4)(A), with the statute’s entirely unrelated provision on performance metrics 

for the EIMA investment program, which have a specified statutory tie to the return on equity, 

and no tie to incentive compensation.  ComEd Ex. 1.2, pp. 6-7; Section 16-108.5(f-5).  That is 

why IIEC’s proposal is entirely unlawful.  IIEC’s proposal also is illegal because it is not 

consistent with the filing structure and process specifications of Section 16-108.5.  To require 

ComEd to make a filing as IIEC requests is improper.  ComEd Rep. Br. at 68-69.  The Proposed 

Order appears not to recognize that the IIEC proposal improperly combines two entirely different 

subjects in Section 16-108.5, and does so in a manner contrary thereto, in what amounts to 

legislation by the IIEC.  Exception No. 30 should be adopted. 

VIII.C.2 Interest Rate Proposals 

Exception No. 31 

The Proposed Order (at 163) adopts Staff’s proposal to use the interest rate established 

specifically for customer deposits as the interest rate intended to compensate for ComEd’s cost 

of financing the components of the reconciliation adjustment (or the saved cost of capital, if there 

was initially over-recovery).  That financing must support rate base type assets not previously 

reflected in rate base (poles, wires, transformers, and other long-term assets), as well as the 
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portion of the regulatory asset reflecting the difference between expense originally included in 

rates and the actual expense for the rate year.  220 ILCS 5/16-108.5(d).   

The customer deposits rate, in contrast, is a special purpose rate, which was never 

intended to serve that purpose.  Currently 0% (PO at 163), it is designed to reflect a short term 

cost of money for customers and to reflect ComEd’s risk of default as a holder of service 

deposits.  It was not designed to -- and obviously does not -- reflect ComEd’s cost of capital, the 

cost of financing long-term utility investments, or ComEd’s perceived risks in the financial 

markets.  After all, the deposit rate is now zero while the cost of capital generally to ComEd, 

established as directed by the General Assembly, is over 8%.  The Proposed Order’s use the 

customer deposits rate -- the lowest rate mentioned in the proceeding -- to measure the cost of 

capital invested in real plant in the ground that serves customers every day and previously 

unrecovered operating expenses is both unfair and unlawful.   

A hundred years of ratemaking jurisprudence establishes that the cost of financing utility 

investments is a utility’s weighted average cost of capital (“WACC”).  The EIMA recognizes 

that fact and expressly incorporates it into the law.  See 220 ILCS 5/16-108.5(c)(2), (3).  By 

definition, ComEd incurs capital costs to fund its plant additions at its weighted average cost of 

capital.  To substitute a very low rate -- currently 0% -- that in turn is derived from a single class 

of government debt, a rate unrelated to the capital markets in which ComEd borrows, is to deny 

ComEd its actual costs contrary to the EIMA’s directive that performance-based formula rates 

shall “[p]rovide for the recovery of the utility's actual costs of delivery services.”  220 ILCS 

5/16-108.5(c)(1).  See also 220 ILCS 5/16-108(c) (“Charges for delivery services shall be cost 

based, and shall allow the electric utility to recover the costs of providing delivery services 
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through its charges to its delivery service customers that use the facilities and services associated 

with such costs.”). 

There is, moreover, not a shred of evidence that ComEd can use money obtained at the 

customer deposits rate to fund the reconciliation asset until it can be reflected in rates, literally 

years later (how many years depends in part on how the question of average rate base is resolved, 

it could run into the fourth year).  As explained in ComEd’s Initial Brief, Staff’s proposal would 

not compensate ComEd for the cost of capital during the reconciliation period, which starts with 

the rate year and continues the next year, in which the reconciliation is filed, and ends the 

following year when the reconciliation adjustment goes into effect.  ComEd Corr. Init. Br. at 

117.  Further, there is no evidence that ComEd is able to finance any revenue shortfall at the 

customer deposits interest rate, which is currently 0%, other than through the availability of 

customer deposit balances themselves, and the customer deposits available to ComEd are already 

assumed to be financing rate base and thus already are a reduction to rate base.  Id. at 117, 119.  

That deduction from rate base not only uses up every penny of those funds, leaving nothing to 

support any reconciliation adjustment, but also effectively gives customers the benefit of 

ComEd’s full WACC.  (By reducing the rate base, on which ComEd earns a WACC, dollar-for-

dollar, each dollar of customer deposits reduces the revenue requirement at the rate of the 

WACC).  “ComEd has a finite amount of customer deposits available during the course of any 

given year, and those deposits cannot be assumed to support both rate base investment and the 

reconciliation.”  Houtsma Sur., ComEd Ex. 21.0, 28:620-22.  Assuming that customer deposits 

that are already reducing rate base can also finance the reconciliation either simply double counts 

those deposits or else assumes that ComEd can and should finance the  long-term rate base type 

assets involved in the reconciliation with short term debt at customer deposit like rates.  See 
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Houtsma Sur., ComEd Ex. 21.0, 27:583 – 28:621 (also discussing a similar “double count” of 

short term debt under IIEC and AG/AARP proposals).  This latter assumption is unrealistic and 

unlawful, as explained below. 

The Proposed Order does not come to grips with the need to finance the lagged 

investments, or how much that financing costs.  Instead, it adopts Staff’s view “that using the 

weighted average cost of capital as ComEd proposes would treat the reconciliation amount like a 

rate base investment rather than a reconciling item.”  PO at 163.  That view, however, is at best a 

legal fiction:  labeling the millions and millions of dollars of real long-term plant assets and 

deferred expenses a “reconciliation” adjustment does not change what they actually are, or the 

actual cost of financing them.  The assets included are just like any other rate base asset; they are 

poles, wires, transformers, trucks, etc.  The expenses deferred are just like ComEd’s other 

expenses of providing service.  The evidence (e.g., Vogt Dir. ComEd Ex. 3.0) and the law itself 

(220 ILCS 5/16-108.5(c)(3)) define the cost of financing those types of assets and expenses.  

Moreover, the idea that the financial markets will support these assets at a zero or near-zero 

customer deposit rate for years simply because they are labeled a reconciling item is not credible.  

See Houtsma Sur. ComEd Ex. 21, 25:553 – 26:528.  Utility lenders and investors know “What’s 

in a name?  That which we call a rose / by any other name would smell as sweet.…”12   

The Proposed Order’s statement that “[t]he Commission generally uses the interest rate 

on customer deposits when calculating interest on reconciling amounts or balancing factors” has 

no application here and suffers from multiple deficiencies.  See PO at 163.  First, this statement 

is based on the mistaken premise that a reconciliation adjustment under a statutorily authorized 

performance-based formula rate is merely reconciling minor variances between revenues and 

                                                 
12 W. Shakespeare, Romeo & Juliet (1600).  
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costs or projected costs and actual costs.  To the contrary, a reconciliation adjustment under 

Section 16-108.5(c) of the PUA provides the only opportunity to mitigate the lagged recovery of 

the financing costs of hundreds of millions of dollars of plant additions, every year, and those 

reconciliation adjustments do not go into effect until at least the second year after the costs are 

incurred, and perhaps later still.  In contrast, balancing factors accruing little or no interest 

typically are in riders where specific and limited costs are tracked and adjusted closely and 

frequently and error terms vary between positive and negative.   

The Proposed Order’s statement regarding the interest rate on other reconciliation 

balances also disregards several key facts and differences regarding those riders and the formula 

rate at issue here.  First, most of those riders recover a single expense.  The performance-based 

formula rate at issue here recovers a utility’s entire revenue requirement through a formula that is 

reconciled.  A variance in formula rate revenue requirements is of a far different character than 

the variance of a single expense typical of most riders.  Second, other riders that recover the 

costs of rate base assets typically account for and provide for a recovery of the utility’s pre-tax 

rate of return for the reconciliation period, and even provide for application of the pre-tax return 

to the initial reconciliation calculation.  Only a Commission-ordered adjustment of the utility’s 

reconciliation is subject to the interest rate adopted by the Proposed Order.  For example, the 

Program Recovery Amount (“PRA”) for ComEd’s Rider AMP - Advanced Metering Program 

Adjustment was calculated by applying ComEd’s Pre-Tax Return (“PTR”) from its most recent 

rate case to the Net Authorized Plant Costs.  See Commonwealth Edison Company, ILL. C. C. 

No. 10, 1st Revised Sheet No. 230.  Similarly, the Annual Program Reconciliation under 

Rider AMP is calculated by applying the PTR to the Actual Net Authorized Plant Costs for the 

reconciliation period.  Id. at Original Sheet No. 236.5.  From a functional perspective, use of the 
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PTR in Rider AMP is more comparable to the function of the interest rate in a performance-

based formula rate.  Similarly, the Commission’s rules for Qualifying Infrastructure Plant 

Surcharges use a water utility’s pre-tax return in calculating the Utility-determined reconciliation 

component.  83 Ill. Adm. Code § 656.80(d). 

In addition, the average rate base for reconciliations proposal recommended by the 

Proposed Order, discussed in Section III.C.1, supra, exacerbates that fact by further delaying 

recovery of half of the increase in rate base that occurred during the rate year.13  The significance 

of this error is compounded given the fact that the statute requires a participating utility to make 

$2.6 billion in additional investments over ten years – on average, an incremental $260 million 

per year.  The Proposed Order would deny ComEd recovery of the actual costs of this investment 

by both failing to recognize the cost of delay while also adding to that delay.   

In sum, while the statute labels the difference between the revenue requirement used to 

set initial rates and a revenue requirement based on actual costs a “reconciliation adjustment,” 

that amount represents the first recognition of the actual costs during the applicable year and 

differs in nature, size, and purpose from that of a typical reconciliation.  The Proposed Order errs 

in treating the EIMA reconciliation as a mere correction of incidental variations between 

projected and actual costs.   

Aside from its factual defects, the effect of the holding that ComEd should find and use 

other short-term funds – funds hypothetically, and unrealistically, assumed to be available at a 

cost like that of customer deposits -- is to add short term debt in the amount of that hypothetical 

financing to ComEd’s total capitalization.  This, too, is contrary what EIMA provides.  The 

                                                 
13 The formula interest calculation in ComEd’s Rate DSPP calculates interest for the first year on a weighted 
average basis, to recognize the fact that investment is made gradually throughout that year.  This averaging is only 
necessary and appropriate if an end-of-year rate base is used.  If the Proposed Order’s recommendation of an 
average rate base is adopted, the interest calculation needs to be revised to reflect a full year of interest to match.  
Otherwise, an even more unfair double averaging will result.  See Houtsma Sur., ComEd Ex. 21.0, 22:480-85. 
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EIMA provides that, so long as it is prudent and reasonable, ComEd’s actual capital structure 

(excluding goodwill) is to be used.  220 ILCS 5.16-108.5(c)(2).  

In the alternative, even if the evidence did not call for, and the EIMA did not mandate, 

use of the WACC and recovery of actual utility costs, the Proposed Order errs in proposing the 

customer deposit interest rate.  At a minimum, the interest rate should be the statutory legal rate 

of interest, which is 5%.  815 ILCS 205/2.  The General Assembly knew that it was requiring 

participating utilities to invest billions of dollars in additional infrastructure investments, and 

specifically mandated that reconciliation adjustments reflecting those investments and the 

baseline investments include interest.  It is only reasonable that the legislature’s direction should 

be, at a minimum, the legal rate of interest.  Moreover, for more than 140 years, it has been 

firmly established and unquestioned that it is appropriate to apply the legal rate of interest when 

a statute requires interest but is silent on the rate.  See Swinney v. Beard, 71 Ill. 27 (1873) 

(finding it appropriate to apply the six percent legal interest rate to balances due when a “statute 

provides for interest, but is silent as to the amount ….”).14   Thus, while the Commission should 

adopt an interest rate reflecting ComEd’s actual costs (i.e., its weighted average cost of capital), 

in the alternative, and at a minimum, the Commission should adopt the legal rate of interest. 

Finally, the Commission should remember that this is not a minor issue.  As a practical 

matter, setting an interest rate far below any realistic capital cost will artificially deny ComEd the 

ability to recover its actual costs of service, in every single year where there is a regulatory asset.  

Unlike “principal” delay, these losses can never be made up.  There is no reconciliation for an 

artificially low – or zero – time value of money or for double-counting customer deposits.  This 

loss of cost recovery is particularly unwarranted because unfairly refusing to recognize ComEd’s 

                                                 
14 As noted above, the current legal rate of interest is 5%.  815 ILCS 205/2.  “Prior to the amendment of 1891, this 
section provided that the creditor should be allowed to receive interest at the rate of six per cent per annum.”  Id. 
West's Smith-Hurd Illinois Compiled Statutes Annotated (Historical and Statutory Notes). 
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actual capital costs is not about being fair to customers.  Customers are already benefitting from 

every dollar of deposits given to ComEd, and are doing so at ComEd’s real cost of capital, its 

WACC.   

For the foregoing reasons, the interest rate determination recommended by the Proposed 

Order should be rejected as it would not compensate ComEd for the cost of capital on hundreds 

of millions of dollars of investments during the reconciliation period.  The Commission should 

adopt ComEd’s proposal to set the reconciliation interest rate at ComEd’s weighted average cost 

of capital.  Exception No. 31 should be adopted.  (Please note that Exception No. 31 contains 

alternative language.) 

IX. OTHER 

IX.A Distribution System Loss Study 

Exception No. 32 

Even though ComEd disagrees with the Proposed Order’s conclusion regarding the 

Distribution System Loss Study and its effect on the cost allocations in the Embedded Cost of 

Service Study, ComEd is not taking exception to the ultimate conclusion in the Proposed Order 

on pages 167-168.  ComEd only seeks to correct the factual discussion of ComEd’s position in 

the Proposed Order. 

ComEd Ex. 7.1 reflects the Distribution System Loss Study that was approved in 

ComEd’s last rate case, Docket No. 10-0467 (“ComEd 2010”), updated for 2010 class load data, 

and not “date” as the Proposed Order indicates.  The Study was updated for 2010 class load data 

because that data is consistent with the costs considered in this proceeding.  Born Reb., 

2:20 - 3:59; ComEd Corr. Init. Br. at 121-122.  However, Staff and Department of Energy 

(“DOE”) preferred Study Report #7B, which again was based upon the Distribution System Loss 
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Study that was approved in the ComEd 2010 Order and updated for (1) 2010 class load data, and 

(2) the 2011 Transmission System Loss Study that was filed on December 21, 2011 in both 

Docket No. 10-0467 and this proceeding in compliance with the ComEd 2010 Order.  ComEd 

presented Study Report #7B and additional data, including an alternative ECOSS reflecting 

Study Report #7B in surrebuttal testimony, should the Commission approve the use of losses 

based on this Distribution System Loss Study.  See Born Sur., ComEd Ex. 27.0 and 27.1; 

Tenorio Sur., ComEd Ex. 28.0, 3:62-4:78, ComEd Exs. 28.1-28.4; ComEd Corr. Init. Br. at 122.   

ComEd did not incorporate the results of Study Report #3, which is the Distribution 

System Loss Study that was approved in the ComEd 2010 Order but which  (1) incorporates 

updated 2010 class load data, and (2) segregates secondary and service conductor losses.  No 

party in this proceeding advocated the use of this study and Staff acknowledged that this is not 

the proceeding to address this report.  Rockrohr Dir., Staff Ex. 11.0, 4:71-76.  Commercial 

Group only advocated the use of this report if the Commission determined that all rate design 

issues were to be addressed in this proceeding.  CG Init. Br. at 4-8.  It was in response to this 

argument that ComEd noted that the Study Report #3 was not in the record.   

Thus, ComEd respectfully requests that the factual potions of Section IX.A of the 

Proposed Order (pages 168-172) relating to ComEd’s position be corrected as reflected in 

Exception No. 32. 

IX.B Study Report No. 5 

Exception No. 33 

The Proposed Order (at 171-172) incorrectly concludes ComEd has not worked with the 

Railroad customers in developing Study Report #5, which analyzes ComEd use of Railroad 
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facilities.  As such, the Proposed Order’s conclusion to initiate a docket specifically for this 

study is unsupported by the evidence and should be revised.    

In ComEd 2010, the Commission ordered ComEd to:   

Therefore, within one year from the date that a Final Order issues in this docket, 
ComEd shall file a report, clearly identifying it as required by Docket No. 
10-0467, which identifies and describes solutions to eliminate ComEd’s 
dependence on, and use of, each of the CTA-owned and Metra-owned railroad 
traction power substations to supply its other customers, and include estimated 
costs to implement each solution. The report shall separately identify necessary 
modifications to Railroad Customer equipment, and provide an estimate of the 
cost that the Railroad Customer would bear, if the solution were implemented. 
ComEd shall provide the report to the Railroad Customers. At the time of its next 
rate case filing, ComEd shall file an updated copy of the report to reflect any 
progress parties have made in eliminating ComEd’s use and dependence upon 
Railroad Customer facilities. 

ComEd 2010 Order at 274.  The Commission’s order was entered on May 24, 2011, and this 

proceeding was filed on November 8, 2011.  In that six-month period, ComEd engineering 

employees conducted a power flow study for each of the 71 traction power stations with full 

cooperation and knowledge of the CTA and Metra.15  Unfortunately, due to the large amount of 

effort to complete these power flow studies, there simply was no time to provide the resulting 

study prior to the November 8, 2011 filing.  However, Study Report #5 has been available to 

CTA and Metra since November 2011.  In fact, both CTA and Metra acknowledge that “ComEd, 

Metra, and CTA all agree that further discussion on the issues raised in the report are necessary 

and that the discussion will result in refinements and modifications to the study report.”  

Bachman Reb., CTA/Metra Joint Ex. 3.0, 4:62-64.  It was not until their Initial Brief that CTA 

and Metra proposed an extension of time for the filing of Study Report #5.  ComEd did not have 

the opportunity to reply on the record.    

                                                 
15 In order to create Study Report #5, which is based upon the actual installed facilities of CTA/METRA, ComEd 
did work with CTA/METRA, otherwise the subject report would have been based upon speculation of the 71 
CTA/METRA facilities, and not on the actual time consuming site by site audit ComEd used to produce the study. 
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Further, this situation is similar to the situation regarding Study Report #2, which 

addressed, in part, the allocation of primary voltage costs for Railroad Class and Extra Large 

Load Class customers.  In this six-month period between the ComEd 2010 Order and the filing of 

this proceeding, ComEd issued a Request for Proposals, reviewed multiple bids and selected 

Christensen Associates (“CA”) to perform the study, CA performed the study, and CA prepared 

a draft report.  In this instance, ComEd had time to share the draft report with CTA and Metra.  

CTA and Metra then asked numerous questions about the report to which ComEd responded.  

Following that exchange, the study that was submitted in this proceeding was prepared.  Tenorio 

Sur., ComEd Ex. 28.0, 3:48-3:61.   

CTA and Metra were not excluded from the process for Study Report #2 and they have 

not been and will not be for Study Report #5.  Time simply did not allow for discussion of the 

latter before the initiation of this proceeding.  ComEd does not oppose setting a supplemental 

filing date to allow more time for CTA and Metra to consider this report and allow ComEd to 

provide an update to the report following discussions between ComEd, CTA, and Metra.  

However, a separate docketed proceeding is not warranted and would expend Commission and 

party resources unnecessarily. 

Thus, ComEd respectfully requests that Section IX.B. of the Proposed Order 

(pages 166-168) relating to ComEd’s position be corrected as reflected in Exception No. 33. 

X. FINDINGS AND ORDERING PARAGRAPHS AND APPENDIX 

The Findings and Ordering Paragraphs of the Proposed Order should be revised to reflect 

the cumulative impacts of ComEd’s Exceptions.  If the Commission were to adopt ComEd’s 

revenue requirement-related Exceptions in full, then the rate base, rate of return (and 

components), operating revenues, net annual operating income, original cost, tariffed revenues, 
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and rate decrease amount and percentage figures in Proposed Order Findings Paragraphs (4), (5), 

(6), (7) and (9) should be revised to match the figures in Findings Paragraphs (4), (5), (6), (7) and 

(9) of the Draft Position Statements and Draft Conclusions filed by ComEd on April 11, 2012. 

The Appendix to the Proposed Order also should be revised to reflect the cumulative 

impacts of ComEd’s revenue requirement-related Exceptions. 

XI. EXCEPTIONS FOR TECHNICAL AND MATHEMATICAL CORRECTIONS 

Technical Exception No. 1: On page 1 of the Proposed Order, in the first paragraph, 

“Mary 31” should be “May 31”.   

Technical Exception No. 2: On page 1 of the Proposed Order, in the second paragraph, 

William Graf also should be listed as a witness for ComEd, and the rebuttal and surrebuttal 

exhibit numbers should be added.   

Technical Exception No. 3: On page 5 of the Proposed Order, in Section III.B.1.b, the 

figure “$1,309,203” should be “$1,309,203,000”.  ComEd Ex. 22.1, Sch FR B-1, line 15.   

Technical Exception No. 4: On page 7 of the Proposed Order, in Section III.B.8, the 

Proposed Order states: “In surrebuttal, the Company agreed with Staff’s position”.  The Order 

should state: “In surrebuttal, the Company stated that it was willing to accept Staff’s position.”  

ComEd believes that it is reasonable to include non-AFUDC CWIP in the revenue requirement 

for rate-setting purposes, but ComEd also found it reasonable to include non-AFUDC CWIP in 

the revenue requirement for reconciliation purposes only as Staff proposed and was willing to 

accept Staff’s position.  Houtsma Sur., ComEd Ex. 21.0, 15:311-325; ComEd Corr. Init. Br. at 

18-19.   

Technical Exception No. 6: On page 61, “$290.5 million” is identified as the amount of 

the ADIT related to 2011 plant additions adjustment, while Appendix A, page 9, column (k), 
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identifies “$290,531,000” as the amount, but, neither figure is correct.  If the adjustment were to 

be adopted (which ComEd opposes), then the correct figure would be “$265,681,000”, as 

discussed in Section III.C.5.a of this BOE in relation to Exception No. 7.  

Technical Exception No. 7: On pages 68 and 71 of the Proposed Order, there is a 

typographical error.  “$440,042,000” should be “$40,042,000”.  (If Exception No. 11 is adopted, 

then the latter correction is unnecessary because the figure is removed.)   

Technical Exception No. 8:  On page 91 of the Proposed Order, there is a typographical 

error. “$,142,000” should be “$2,142,000”.   

Technical Exception No. 9: On page 164 of the Proposed Order, Staff’s “other” tariff 

language proposals are adopted on the basis that they “are no longer contested”, citing ComEd’s 

Initial Brief at 121 and its Reply Brief at 73-74, but the latter identified a number of corrections 

that were needed in Staff’s tariff language proposals, including but not limited to correcting a 

formula change that would partially double-count the Proposed Order’s recommendations on 

functionalization of G&I Plant and the calculation of the W&S allocator (see Section III.C.2.b.i 

and III.C.2.b.2, infra), as discussed further below.  In addition, on April 27, 2012, ComEd filed a 

motion for housekeeping and technical corrections that is not opposed, subject to the 

understanding that some of the items related to contested issues.  The Proposed Order, in the 

final sentence of this section, therefore, should state: “Staff’s proposals are hereby adopted, 

subject to the corrections on pages 73-74 of ComEd’s Reply Brief, and to ComEd’s April 27, 

2012, motion relating to housekeeping and technical corrections, to the extent consistent with the 

rulings on contested issues herein.” 

Technical Exception No. 10: As reflected above, in Technical Exception No. 9, the 

Proposed Order’s recommendations on functionalization of G&I Plant and the calculation of the 
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W&S allocator (see Section III.C.2.b.i and III.C.2.b.2, infra) are partially double-counted, and 

this affects the rate base and revenue requirement figures in the Proposed Order and its 

Appendix.  Staff’s calculation of the W&S calculation adjustment was done independently of the 

adjustment to G&I Plant functionalization (see Knepler Reb., Staff Ex. 16.0, Attachment A), but 

the latter reduced use of the W&S allocator, making the impact of the former over-stated.  Thus, 

while the revenue impact of each adjustment standing alone, is $2,173,000 and $2,719,000, 

respectively (see PO, App. A), the effect if both are adopted is $4,171,000, not $4,892,000.  

Accordingly, if both adjustments were to be adopted, then the “roll up” rate base and revenue 

requirement figures in the final Order and its Appendix would need to be corrected to avoid that 

partial double-count.  

Technical Exception No. 11: The Proposed Order intends to use ComEd’s rebuttal figures 

as the starting point of its calculations, as shown in its Appendix, but for purposes of the net 

adjustment it makes to ComEd’s cash working capital requirements, it incorrectly starts with 

ComEd’s lower surrebuttal figure rather than its rebuttal figure, and then subtracts from the 

rebuttal figure, thereby understating the reduction to rate base by $1,667,000.  Compare PO, 

App. A, p. 5, line 11, and App. A, p. 16, line 35; and, compare ComEd Ex. 16.6, line 39, with 

ComEd Ex. 25.1, line 40.  Accordingly, if the adjustments are approved, then the rate base 

figures in the final Order and its Appendix need to be reduced by $1,667,000. 

Technical Exception No. 12: The Proposed Order’s removal of non-AFUDC CWIP from 

rate base incorrectly uses a figure of $5,751,000, but the correct figure is $6,225,000.  ComEd 

Ex. 22.1, Sch FR B-1, line 35.  Accordingly, the rate base and revenue requirement figures in the 

final Order and its Appendix need to be corrected to increase the adjustment by $474,000. 
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Technical Exception No. 13: The Proposed Order (at 136) approves Staff’s calculation of 

long-term debt cost, but fails to reflect it in the calculation of the pension funding costs, contrary 

to what is required under the EIMA, thus understating the return by $272,000. Accordingly, the 

revenue requirement figures in the final Order and its Appendix need to be corrected to reflect 

that increase of $272,000 in the return. 

Technical Exception No. 14: The Proposed Order’s Appendix A, p. 15, line 15, lists 

$4,225,254,000 as the common stock figure, but given the recommended rulings on ComEd of 

Indiana relating to the capital structure, the correct figure is $4,228,183,000, due to the need to 

add back a 13 month average of Unappropriated, Undistributed, Retained Earnings, or 

$2,929,000.  See Phipps Reb., Staff Ex. 18.0, Sched. 7.05.  Accordingly, the capital structure 

figures in the final Order and its Appendix need to be corrected to reflect that change in the 

capital structure.  That does not change the revenue requirement. 

Technical Exception No. 15: The Proposed Order accepts Staff position (to which 

ComEd agreed) to change the calculation of the depreciation expense associated with the 

projected plant additions (see ComEd Ex. 12.5), but the change in the depreciation expense and 

corresponding change in the accumulated reserve were not included in Appendix A. This change 

resulted in a $607,000 increase to depreciation expense and a corresponding increase to the 

accumulated reserve of $607,000. The net revenue requirement impact is an increase of 

$539,000. 

Technical Exception No. 16: The Proposed Order provides that the new tariff sheets and 

associated informational sheets authorized by the Commission’s final Order shall be filed by 

ComEd within three business days after issuance of the Order, that the new tariff sheets and 

associated informational sheets shall reflect an effective date that is the later of four business 
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days after the date of filing or June 1, 2012, and that Staff’s review of the compliance filing shall 

occur with that time period.  PO at 173 (Finding 11).  Section 16-108.5(c) provides that the 

“initial rates shall take effect within 30 days after the Commission's order approving the 

performance-based formula rate tariff.”  220 ILCS 5/16-108.5(c).  Although ComEd previously 

believed a shorter timeline was suitable, ComEd proposes that the language of Finding 11 be 

modified to provide that ComEd’s compliance filing authorized by the Order shall be filed by 

ComEd within five business days after issuance of the Order, which shall then be subject to a 

review period, with the new sheets reflecting an effective date that is the later of (a) ten business 

days after the date of filing or (b) June 1, 2012, with Staff’s review and any necessary correction 

occurring within that time period.  These changes are within the statutory requirements, and will 

facilitate ComEd’s filing of its compliance filing and the review of same. 
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