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I. INTRODUCTION/STATEMENT OF THE CASE 
 

Now come the Citizens Utility Board (“CUB”) and the City of Chicago (“City”), 

pursuant to Rules of Practice of the Illinois Commerce Commission (“ICC” or “the 

Commission”), 83 Ill. Admin. Code Part 200, and pursuant to the briefing schedule established 

by the Administrative Law Judges (“ALJs”) on November 30, 2011, to hereby file this Brief on 

Exceptions in the above-captioned proceeding.  CUB/City appreciate the exhaustive analysis of 

the ALJs in evaluating the Staff and Intervenor adjustments to ComEd’s revenue requirement in 

this initial rate-setting docket for Commonwealth Edison Company (“ComEd” or the 

“Company”) under new Section 16-108.5 of the Public Utilities Act (“PUA” or the “Act”).  The 

ALJ Proposed Order (“ALJPO” or “PO”) recognizes that that the Energy Infrastructure 

Modernization Act (“EIMA”), Public Act 97-0616, as modified by Public Act 97-0646, does not 

diminish the Commission’s authority—and duty—to set rates that are just and reasonable and 

that are based on prudently-incurred costs.  CUB/City have identified limited areas where the 

Commission should re-evaluate the PO’s analysis in light of the expert testimony of CUB/City, 

AG/AARP and IIEC and should adopt additional adjustments based on the evidence presented. 

III. RATE BASE 
C. POTENTIALLY CONTESTED ISSUES 

4. Cash Working Capital Issues  
a) Revenue Collections Lag 

 
 The ALJPO adopts ComEd’s method of calculating the revenue collections lag, finding it 

“consistent with Commission practice” because it uses a midpoints methodology similar to that 

approved in Docket Number 10-0467 and other dockets.  ALJPO at 43.  However, the PO’s 

“Commission Analysis and Conclusion” gives no mention of CUB/City and IIEC’s arguments 

regarding the inclusion of uncollectible amounts in that methodology.  CUB/City, AG/AARP 

and IIEC demonstrated that including uncollectible amounts in calculating the payment lag 
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artificially inflates that calculation.  CUB witness Mr. Smith explained that ComEd collects cash 

only from customers who pay their bills; no cash is collected from customers who do not pay 

their bills.  Thus, the revenue collection lag should be computed only on the collectible portion 

of Accounts Receivable that becomes actual cash payments.  CUB Ex. 1.0 at 31.  ComEd argued 

that the lost “time value of money” justified including uncollectible amounts in the revenue 

collections lag, because although those amounts are later collected through Rider UF, there is a 

“long process” before that write-off.  ComEd Reply Br. at 20.  On cross-examination, ComEd 

attempted to justify its inclusion of uncollectible balances in its CWC calculation by noting that 

ComEd does not collect interest on those balances and collects only the principal.  Tr. at 689-92.  

However, Mr. Smith explained that customers who pay their bills are compensating ComEd for 

its uncollected balances.  Tr. at 691.   Even if interest on those balances is not computed, ComEd 

has not justified including uncollectible amounts in its CWC calculation.  ComEd presented no 

measurement or calculation to demonstrate that the interest on its uncollectible balances is equal 

to or greater than the amount it will recover if its flawed CWC calculation is adopted. 

 The Commission can cure this defect in the PO by using ComEd’s response to data 

request  AG 10.13 (attached to CUB Ex. 3.1), where ComEd re-calculated the revenue collection 

lag adjusting for uncollectible factors.  That re-calculation resulted in a more reasonable 

collection lag and a revised total revenue lag.  The difference between the collection lag in the 

data request response and ComEd’s proposal in this case is a reduction in the collection lag of 

5.17 days.  The use of those results would be one way of addressing the concerns with ComEd’s 

excessive collection lag.  The calculation proposed by Mr. Smith in his direct testimony is 

another reasonable approach to calculating the revenue collection lag.  CUB Ex. 1.0 at 32.  
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CUB/City ask the Commission to adopt the below Commission Analysis and Conclusion at page 

43 of the Proposed Order. 

Exception No. 1 
 

The Commission finds that the Company’s method of calculating payment lag is 
consistent with Commission practice.  ComEd used a midpoints methodology that 
is reasonable and that this Commission approved in Docket No. 10-0467, among 
other Dockets.  However, the The Company has failed to justify the inclusion of 
uncollectible amounts in its calculation of the revenue collections lag.  Though 
the Company submitted evidence that it loses the “time value of money” because 
it collects only the principal, and not interest, on uncollectible balances, the 
Company did not provide any calculation that the lost interest or “time value of 
money” is equivalent to the increased amount it collects in rate base by including 
uncollectible balances in the revenue collections lag of its CWC.  We therefore 
adopt a reduction in the collection lag of 5.17 days.  The applicability of a 
revenue lag to EAC/REC and GRT/MUT, and other pass-through taxes, which is 
discussed in greater detail in the Section III.C.3.b of this Order shall also remain 
consistent with the Commission’s decision in Docket No. 10-0467.   

 

d)     Employee Benefits – Pension and OPEB Lead 
 

 The ALJPO agrees with ComEd’s proposal to apply a zero expense lead for pension and 

OPEB costs, but a 51.25 day revenue lag.  ALJPO at 52.  As demonstrated by CUB/City and 

AG/AARP, ComEd did not meet its burden of proof on this issue.  ComEd conducted no 

separate measurement of the cash flows and provided no other analysis, workpapers or 

projections supportive of the zero lead days figure.  CUB Ex. 3.0 at 7.  ComEd claimed it used 

these lead and lag days  to be consistent with the last rate order and since these amounts are 

already included in rate base or are already earning a return.  ComEd Ex. 16.0 at 26.  As the 

party with the burden of proof, ComEd must provide a reasonable explanation for every aspect of 

its CWC requirement.  Pension and OPEB expenses are accrual basis expenses derived from 

actuarial studies, for which there are no recurring periodic cash flows that have been analyzed by 

ComEd to determine CWC impacts.  ComEd’s proposal unreasonably attributes a revenue lag for 
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the delay in cash recovery of these expenses, but pretends that cash has been disbursed 

immediately with no delay beyond the date of the accrual entry when recording accrued pension 

and OPEB expenses on its books.  AG-AARP Ex. 1.0 at 32.  The ALJPO adopted ComEd’s 

position because operating expense leads are calculated independently of the revenue lag and can 

be positive, negative, or zero.  ALJPO at 52.  That explanation does not satisfy CUB/City’s and 

AG/AARP’s arguments, and should be rejected by the Commission.  CUB/City ask the 

Commission to adopt the below Commission Analysis and Conclusion at page 52 of the 

Proposed Order. 

Exception No. 2 

The Commission agrees with ComEd who proposes using a revenue lag of 51.25 
days for operating revenue; including the amount equal to Employee Benefits-
Pension and OPEB in the CWC calculation.  Operating revenue lag is not a 
function of any of the operating expense leads.  The Commission finds that 
expense leads for the various operating expenses are calculated independently of 
revenue lag and can be positive, negative or zero.  The Commission adopts the 
Company’s proposal.  CUB/City and AG/AARP that ComEd has not met its 
burden of proof on this issue.  ComEd applied a zero expense lead, but also 
applied its proposed revenue lag of 51.25 days, creating a working capital 
measurement of approximately $15.836 million which should be removed.  
ComEd performed no calculation or analysis supportive of using zero lag days for 
pension and OPEB costs.  The Commission therefore adopts the CUB/City 
calculation. 

 

V. OPERATING EXPENSES 
C. Potentially Contested Issues 

4. Regulatory Asset Amortization:  IEDT 
 
 The IEDT amounts at issue, recorded by ComEd in 2010, are for three years of Illinois 

Electric Distribution Tax Credits (“IEDT”), which ComEd proposes to amortize over five years.  

CUB Ex. 1.0 at 49-51.  The ALJPO expresses concern that the 2011 reconciliation “should not 

inappropriately pull in the amortization of the 2010 IEDT credit.”  ALJPO at 108.  However, 

ignoring the amortization of these credits in the 2011 reconciliation would result in ratepayers 
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receiving only a portion (one-third, by CUB/City’s proposal, one-fifth by ComEd’s proposal) of 

the benefit.  CUB Ex. 3.0 at 29.  The continuing amortization of the three years of IEDT credits 

that were recorded by ComEd in 2010 must continue through each year in the Formula Rate Plan 

revenue requirement reconciliation until the amortization has been fully completed, whether the 

Commission adopts CUB/City’s three-year or ComEd’s five-year amortization.  Id.  The 

Commission should order ComEd to incorporate such amortization into the annual reconciliation 

of revenue requirements for each and every year of such amortization, until the amortization has 

been fully completed.  Id.  

 As for the appropriate length of amortization, the ALJPO apparently agrees with 

ComEd’s interpretation of Sections 16-108.5(c)(4)(C) and (F) of the Act as applying to the 

regulatory asset IEDT.  ComEd claimed that, given the amount and the one-time nature, a five-

year amortization meets the “spirit of the statute.”  ComEd Ex 13.0 at 37.  However, the Act does 

not specifically address IEDT, something ComEd has admitted: “Mr. Smith is correct in that Sec. 

16-108(c)(4)(F) does not specifically state that a one-time recognition, for accounting purposes, 

of an IEDT credit related to credits yet to be received should be amortized over five years.”  Id.  

Indeed, the Act only provides for five-year amortization for costs incurred due to (1) workforce 

reduction program severance; (2) changes in accounting rules; (3) changes in law; (4) 

compliance with Commission initiated audits; or (5) a single storm or other similar expense.  The 

IEDT amounts at issue, recorded in 2010, are for three years of IEDT credits.  Given that the Act 

does not require five-year amortization, and the amount at issue is for three years of IEDT 

credits, a three-year amortization is most appropriate.  CUB/City ask the Commission to adopt 

the below Commission Analysis and Conclusion at pages 107-108 of the Proposed Order. 
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Exception No. 3 
 

ComEd states that consistent with Section 16-108.5(c)(4)(C) and (F) of the 
Act, ComEd has included in rate base deferred charges and credits related 
to the unamortized balances of a one-time 2010 storm expense and a one-
time IEDT credit, each greater than $10 million, that ComEd has removed 
from its operating expenses and amortized over a five-year period.  Staff 
witness Mr. Ostrander reviewed these items and found their treatment to 
be appropriate.  CUB witness Mr. Smith argues that the IEDT credit 
should be amortized over a three-year, rather than five-year, period, and 
that the reconciliation of 2011 costs should include the amortization 
amount of the IEDT credit.  The Commission agrees with the Company 
and Staff and finds that the five-year amortization period is appropriate 
and that the 2011 reconciliation should not inappropriately pull in the 
amortization of the 2010 IEDT credit.  The Commission finds the costs of 
($7.796) million as an unusual operating expense and the unamortized 
IEDT credits of ($31.184) million with deferred tax impact of $12.394 
million, which are reflected in rate base, prudent and reasonable.Mr. Smith 
that because the Act does not require a five-year amortization, and the 
amount at issue is for three years of IEDT credits, a three-year 
amortization is most appropriate.  The Commission further agrees with 
Mr. Smith that ComEd must incorporate such amortization into the annual 
reconciliation of revenue requirements for each and every year of such 
amortization, until the amortization has been fully completed.   

 
 
VII. COST OF SERVICE AND RATE DESIGN 

B. Rate Design, Including Upcoming Docket 
 

The Proposed Order’s discussion and conclusion regarding this issue is deficient in two 

respects.  First, the ALJPO failed to note that CUB-City also raised this issue in their Reply 

Brief.  CUB-City Reply Br. at 23-25.  Thus, the Proposed Order should be modified to include a 

summary of CUB-City’s argument on this point.  The second and more important problem is that 

the Proposed Order reaches the wrong conclusion regarding whether, as required by section 16-

108.5(c) of the Act, that ComEd’s “rate design and cost allocation across customer classes [in 

this case] shall be consistent with the Commission's most recent order regarding the participating 

utility's request for a general increase in its delivery services rates.” 220 ILCS 5/16-108.5(c).  

The record and briefs in this case show that ComEd’s rate design for the residential and watt-
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hour classes is not consistent with the Commission’s Order in Docket 10-0467, ComEd’s most 

recent traditional rate case.   

In that case, the Commission adopted ComEd’s proposal to use a straight-fixed variable 

(“SFV”) rate design.  ICC Docket 10-0467, Final Order at 231-32.  However, the Commission 

rejected ComEd’s recommendation that a SFV rate design be implemented gradually such that at 

first 60%, then 70%, and finally 80% of the utility’s total delivery service costs be recovered 

through the fixed charge portion of residential and watt hour customers’ rates.  Instead, the 

Commission directed “that the use of volumetric charges be reduced so that they recover 50% of 

fixed delivery service costs.”  Id. at 232 (emphasis added).  The necessary corollary of the 

Commission’s statement is that 50% of “fixed delivery costs” be recovered through fixed 

charges.   

The dispute about the Commission’s Order in Docket 10-0467 is whether the 

Commission meant that 50% of “fixed delivery service costs or  50% of the utility’s “total” 

delivery service costs should be recovered through the fixed portion of residential and watt hour 

customers’ rates.  CUB-City, Staff and AG-AARP took the Commission’s statement at face 

value, arguing that the ICC intended that 50% of the fixed costs be recovered through the fixed 

charge component.  See, e.g., CUB-City Reply Br. at 23-25; Staff Init. Br. at 92; AG-AARP Init. 

Br. At 61-65.  ComEd, on the other hand, took a more impressionistic view of the Commission’s 

words, claiming that Staff took the Commission’s statement out of context and that the 

Commission intended that 50% of total delivery service costs be recovered through the fixed 

charge component.  ComEd  Corr. Init. Br. at 107-108.   

The Proposed Order errs in adopting ComEd’s interpretation of the Commission’s Order 

in Docket 10-0467.  The Proposed Order first claims that by failing to argue that ComEd’s 
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compliance tariffs in Docket 10-0467 were consistent with the Commission’s Order in that case, 

Staff waived its opportunity to challenge whether ComEd’s tariffs in this case.  ALPO at 143.  

The ALJPO cites to Carpetland U.S.A. v. Ill. Dept. of Employment Security, 201 Ill. 2d 351, 397, 

776 N.E.2d 166 (2002) (“Carpetland”) to support its assertion.  The Carpetland case is easily 

distinguished.  First, that case concerned private parties engaging in litigation about a defined set 

of facts.  Utility rate making is an ongoing process involving a company that has been provided a 

state-granted monopoly to provide a necessary service.  In defining the objectives of public 

utility regulation, the General Assembly found that it is “the policy of the State that public 

utilities shall continue to be regulated effectively and comprehensively.”  220 ILCS 5/1-102.  

Arguing that Staff waived its right to challenge whether ComEd’s rates in this case are 

inconsistent with the Commission’s Order in Docket 10-0467 is contrary to the General 

Assembly’s directive. 

Second, and more importantly, as stated above, the recent additions to the Act require 

that ComEd’s “rate design and cost allocation across customer classes [in this case] shall be 

consistent with the Commission's most recent order regarding the participating utility's request 

for a general increase in its delivery services rates.” 220 ILCS 5/16-108.5(c).  In fulfilling its 

obligations here, the Commission must find that ComEd’s rates and tariffs in this case meet that 

statutory directive.  Consistent with that statutory obligation, Staff witness Peter Lazare testified 

that ComEd’s filing was not consistent with the Docket 10-0467 Order.  Staff Ex. 9.0 at 8-13.  

Therefore, aside from the PO’s determination as to the procedural rights of the parties, the new 

statute imposes a new obligation on the Commission in this case.   

The Proposed Order goes on to claim that even if Staff had not waived its right to 

challenge ComEd’s rates, Staff’s interpretation of the Commission’s Order in Docket 10-0467 is 



 

9 
 

incorrect in that it takes a single sentence out of context.  ALJPO at 143.  However, it is the 

Proposed Order that misinterprets the Commission’s Order in that case.  The sentence at issue 

directed “that the use of volumetric charges be reduced so that they recover 50% of fixed 

delivery service costs.”  ICC Docket 10-0467, Final Order at 232 (emphasis added).  That 

sentence, which was included in the Proposed Order in that case, was the subject of much debate.  

In ComEd’s Brief on Exceptions and its Application for Rehearing in Docket 10-0467, ComEd 

took the same position that Staff – and CUB-City and AG-AARP – took in that case; that is, the 

utility interpreted the statement from the Docket 10-0467 Order the same way that Mr. Lazare 

and Staff did in this case.   

In its Brief on Exceptions, ComEd stated, “However, as adopted in the Proposed Order, 

the 50% SFV rate design appears to only apply to fixed costs, not to total delivery costs.1  ICC 

Docket 10-0467, ComEd Br. on Excep. at 92 (emphasis added).  At least in its Brief on 

Exceptions, ComEd stated that “it appears” the Proposed Order meant that the SFV rate design 

applied to only “fixed” costs.  In its Application for Rehearing, ComEd conceded that there is no 

doubt that that was the case.  There, ComEd argued: 

The Order (at 231-32) errs in concluding that SFV should only apply to 
50% of fixed delivery costs, because the Order’s analysis clearly supports 
ComEd’s original proposal to recover in fixed charges 60% of total 
Commission-approved delivery costs in the first year, 70% in the second 
year, and 80% thereafter.  
 

ICC Docket 10-0467, ComEd App. for Reh. at 28-29 (citations omitted) (emphasis added).   

 Thee import of ComEd’s statements in its brief on exceptions and its application for 

rehearing in Docket No. 10-0467 is that the Commission had two opportunities to modify or 

explain its Order consistent with ComEd’s arguments.  The Commission chose not to.  By 
                                                 

1 The statement in dispute here is identical in the Proposed Order and the Commission’s Order in 
Docket 10-0467.   
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refusing to adopt ComEd’s claims, the Commission, at least implicitly, found that the statement 

at issue was clear and did not require modification.  The Proposed Order’s conclusion that the 

sentence does not mean what it says is inconsistent with the Commission’s prior determinations 

in Docket 10-0467 and should be rejected.   

Exception No. 4 

 To correct these mistakes, the Proposed Order should be modified in two ways.  First, at 

page 143, a summary of CUB-City’s arguments on this point should be inserted before the 

“Commission Conclusion” section. 

  4. CUB-City 
 

CUB-City agreed with Staff’s arguments on this issue.  In addition, 
CUB-City pointed out that ComEd’s assertions regarding the meaning of 
the sentence from the Commission’s Order in Docket 10-0467 in this case 
are inconsistent with statements the utility made in its filings in the prior 
docket.  CUB-City pointed out that in its Brief on Exceptions, ComEd 
stated, “However, as adopted in the Proposed Order, the 50% SFV rate 
design appears to only apply to fixed costs, not to total delivery costs.  
ICC Docket 10-0467, ComEd Br. on Excep. at 92 (emphasis added).  At 
least in its Brief on Exceptions, ComEd stated that “it appears” the 
Proposed Order meant that the SFV rate design applied to only “fixed” 
costs.  In its Application for Rehearing, ComEd conceded that there is no 
doubt that that was the case.  There, ComEd argued: 

The Order (at 231-32) errs in concluding that SFV should only 
apply to 50% of fixed delivery costs, because the Order’s analysis 
clearly supports ComEd’s original proposal to recover in fixed 
charges 60% of total Commission-approved delivery costs in the 
first year, 70% in the second year, and 80% thereafter.  

 
ICC Docket 10-0467, ComEd App. for Reh. at 28-29 (citations omitted) 
(emphasis added).  CUB City argued that these statement show that 
ComEd understood the plain meaning of the Commission’s statement in 
Docket 10-0467 and that the utility has engaged in revisionist history to 
advance its interests here.  ComEd’s interpretation in the last case is 
consistent with Staff’s and CUB-City’s position here. 
 

 Second, the Proposed Order’s conclusion at page 143 should be modified as follows: 

    4 5.     Commission Analysis and Conclusions 
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 It should be pointed out at the outset that, because Staff failed to 
raise this argument in docket 10-0467, Staff has waived its right to do so 
here.  (See, e.g., Carpetland U.S.A. v. Ill. Dept. of Employment Security, 
201 Ill. 2d 351, 397, 776 N.E.2d 166 (2002), finding that failure to timely 
raise an issue constitutes waiver of that issue.).  Therefore, this 
Commission need not consider these arguments. 
  

Further, Staff’s argument regarding the proper SFV allocation 
takes the Commission’s decision in the final order in docket 10-0467 out 
of context.  Staff’s argument, in effect, increases some consumers’ 
volumetric charges.  However, a reading of the final order in docket 10-
0467 makes it clear that the Commission’s intent was to decrease those 
charges and increase the rate of recovery of fixed costs through fixed 
charges.  (See, docket 10-0467, Final Order of May 24, 2011, at 231-32).  
We therefore decline to accept Staff’s proposals.   
 
 The Commission adopts Staff’s, CUB-City’s and AG-AARP’s 
position on this issue.  The meaning of the sentence from our Order in 
Docket 10-0467 is clear.  There we stated “that the use of volumetric 
charges be reduced so that they recover 50% of fixed delivery service 
costs.”  Docket 10-0467 Order at 232 (emphasis added).  There is nothing 
vague about that sentence.  If, as ComEd asserts here, that the 
Commission intended that “volumetric charges be reduced so that they 
recover 50% of all delivery service costs,”  we would have said so. 
 
 In addition, the Commission also notes that ComEd’s position in 
this case is 180 degrees different than the utility’s position in Docket 10-
0467.  In the prior case, in its Brief on Exceptions and its Application for 
Rehearing, ComEd interpreted the sentence literally, as Staff, CUB-City 
and AG-AARP do in this case.  The Commission is concerned by the 
ComEd’s seeming facility to engage in revisionist history when it suits its 
purposes.   
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