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ILLINOIS COMMERCE COMMISSION 1 

DOCKET No. 12-0001 2 

REBUTTAL TESTIMONY OF  3 

CRAIG D. NELSON 4 

Submitted on Behalf Of 5 

Ameren Illinois 6 

I. INTRODUCTION 7 

Q. Please state your name and business address. 8 

A. My name is Craig D. Nelson.  My business address is 300 Liberty Street, Peoria, Illinois 9 

61602. 10 

Q. By whom are you employed and in what capacity? 11 

A. I am employed by Ameren Illinois Company d/b/a Ameren Illinois (Ameren Illinois or 12 

AIC) as Senior Vice President, Regulatory Affairs and Financial Services. 13 

Q. Please describe your education and relevant work experience. 14 

A. See my Statement of Qualifications, attached as an Appendix to this testimony. 15 

II. PURPOSE OF TESTIMONY 16 

Q. What is the purpose of your rebuttal testimony in this proceeding? 17 

A. The purpose of my rebuttal testimony is to  comment on and respond to various proposals 18 

and adjustments: the use of average rate base; the use of an average capital structure; other 19 

adjustments to the capital structure; the carrying costs applied to reconciliation amounts; 20 

proposed caps and limits on various expenses; and proposed conditions and protocols beyond the 21 

statutory directive. 22 
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Q. Are you sponsoring any exhibits with your rebuttal testimony? 23 

A. No, I’m not. 24 

III. AVERAGE RATE BASE 25 

Q. Do the parties in this proceeding have recommendations regarding the rate base to 26 

be used in the annual reconciliation?  27 

A. Yes. Illinois Commerce Commission (Commission) Staff (Staff) witness Ms. Dianna L. 28 

Hathhorn; Illinois Industrial Energy Consumers (IIEC) witness, Mr. Michael P. Gorman; Illinois 29 

Office of Attorney General (AG) and AARP joint witness Mr. David J. Effron; and Citizens 30 

Utility Board (CUB) witness Mr. Ralph C. Smith all recommend that AIC use an average rate 31 

base, rather than the year-end rate base, to measure the actual results achieved during the year for 32 

purposes of the formula rate reconciliation calculation. 33 

Q. What is the basis for their recommendation? 34 

A. The witnesses’ bases for their recommendations can be summarized as follows: (i) their 35 

interpretation of Section 16-108.5 of the Public Utilities Act (the Act) concerning the 36 

reconciliation requirement; (ii) the contention that average rate base more closely matches actual 37 

capital investment in plant and associated return requirements during the year to other expenses 38 

incurred during the year; and (iii) the contention that year end rate base will overstate AIC's 39 

revenue requirement.  40 

Q. Is their recommendation appropriate? 41 

A. No.  To begin with, the average reconciliation rate base concept is not provided for, or 42 

consistent with, the provisions of Section 16-108.5 of the Act. Further, it is not consistent with 43 
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the Commission's treatment of historical annual periods in traditional ratemaking, it creates a 44 

mismatch between rates that customers pay and the cost of plant  to provide them service, and it 45 

produces an under-recovery for reconciliation rate base.   46 

Q. Why do Staff and interveners contend Section 16-108.5 authorizes an average rate 47 

base? 48 

A.  Staff and interveners argue that Sections 16-108.5 (c) (6) and 16-108.5 (d) (1) of the Act 49 

provide support for using an average rate base based on the phrase directing the utility to 50 

calculate what the revenue requirement would have been had the “actual cost information for the 51 

applicable calendar year” been used. As alleged in the testimony of Ms. Hathhorn, the reference 52 

to “applicable calendar year” and not “as of the applicable year end” leads her to conclude the 53 

reconciliation period investment in plant and associated return requirements during the year to 54 

the other expenses being incurred during that same year  requires use of an average rate base.   55 

Q. Is this interpretation consistent with the Act? 56 

A. No.  Nowhere in Section 16-108.5 is the use of an average rate base specified.  Where the 57 

General Assembly intended to require the use of an “average” for an applicable calendar year, 58 

they expressly used the term “average”.  I would note that Section 16-108.5 contains the phrases 59 

“average for the applicable calendar year”.  (See Section 16-108.5 (c)(3)(A) of the Act 60 

concerning yields of 30-year U.S. Treasury Bonds), and “average capital spend for calendar 61 

years” ((See Section 16-108.5 (b)(2) of the Act concerning infrastructure investment program).  62 

These Sections of the Act contains the terms “average” and “calendar year” in the same phrase, 63 

meaning the General Assembly distinguished between where they intended an “average” to be 64 

used and where they did not.  Sections 16-108.5 (c) (6) and 16-108.5 (d) (1) do not contain the 65 
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word “average” and therefore Staff and interveners should not contend that the General 66 

Assembly intended the use of a reconciliation average rate base as she proposes.  67 

Q. What is your understanding of the statutory reconciliation process? 68 

A. Although I am not an attorney, I believe the General Assembly made it clear what the 69 

inputs for the reconciliation were to be.  Section 16-108.5(d)(1) states, “The inputs to the 70 

performance-based formula rate for the applicable year shall be based on final historical data 71 

reflected in the utility’s most recently filed annual FERC Form 1…” (emphasis added). An 72 

average rate base is not "final" data.  And, in that same section, the General Assembly specified 73 

that “the actual costs for the prior rate year” will be used.  Section 16-108.5(c)(6) also drives 74 

home the “actual cost” theme by specifying an annual reconciliation “with what revenue 75 

requirement would have been had the actual cost information for the applicable calendar year 76 

been available at the filing date.”  The final cost information for reconciliation available at the 77 

filing date would be the year end rate base, not an average (i.e., on the May 1, 2013 filing date 78 

the final actual 2012 cost data would be available). The General Assembly’s use of the words 79 

“final” and “actual” are in sharp contrast to Staff’s and intervener’s “average” concept theory. 80 

“Final historical data” and “actual costs” are simply not averages, as Staff and interveners 81 

suggest.  82 

Q. Is the concept of an average rate base appropriate in the ratemaking context under 83 

Section 16-108.5? 84 

A. No.  In Illinois, traditional ratemaking utilizes either a historical or a future test period.  85 

Historical test years (including pro forma adjustments for known and measureable changes) have 86 

typically used a year-end rate base.  With a historical test year, when new rates go into effect, the 87 
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plant investment cost that the rates are set to recover has been incurred and the plant is in service.  88 

Thus, this is a reasonable approach because it matches rates paid by ratepayers with the costs of 89 

the utility plant actually serving them. By contrast, future test years typically have used an 90 

average rate base. With a future test year, new rates will typically go into effect early in the 91 

future test period – in other words before the full investment cost for the test period has been 92 

incurred and before all plant projected for in the future period is in service.  Thus, an average rate 93 

base is reasonable because again it matches the rates paid by utility ratepayers with the cost of 94 

the plant actually providing them service.   95 

Q. Is the formula rate process more like an historical or future test year? 96 

A. It is more like a historical. In the current case, the reconciliation year, at the time of 97 

reconciliation, is a fully historical period.  For example, when the 2013 reconciliation is filed on 98 

or before May 1, 2013, the reconciliation will be for the historical year 2012 and based on 2012 99 

actual costs as shown in FERC Form 1.  The Commission has traditionally looked at year end 100 

rate base for historical periods. Because the reconciliation period is a fully historical period, use 101 

of a year end rate base is appropriate to ensure a match between the rates paid by ratepayers and 102 

the cost of the plant used to provide them service at that time. 103 

Q. Please explain further why use of a year end rate base ensures a match between the 104 

rates paid by ratepayers and the cost of the plant used to provide them service at that time. 105 

A. Using again the example of the reconciliation filed on or before May 1, 2013, the 106 

reconciliation will be for the historical year 2012. Following reconciliation, new rates would go 107 

into effect in January 2014.  Thus, at the time the new rates go into effect reflecting the 108 

reconciliation, 2012 plant will be have been fully in service for over a year.  Rates should be set 109 
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so that customers are paying for the full cost of this plant which is fully used and useful in 110 

serving them.  Use of an average reconciliation rate base, as Staff and interveners recommend, 111 

would create a situation in which ratepayers are not paying for the full amount of utility plant 112 

providing them service. 113 

Q. Staff and interveners take the view that average rate base more closely matches 114 

actual plant balances in service throughout the year and more closely matches actual costs 115 

being incurred during the year.  Do you agree? 116 

A. No.  As I explain above, the key question is whether the rates a customer is paying match 117 

the costs incurred to serve that customer.  Obviously, there will never be a perfect match, but rate 118 

regulation should seek to avoid situations where customers are either not paying for plant that is 119 

currently serving them or are paying currently for plant that will not begin to serve them for 120 

some time. However, the testimony of Staff and intervenor witnesses  have constructed 121 

interpretations of Sections 16-108.5 (c) (6) and 16-108.5 (d) (1) of the Act to produce a 122 

mismatch, presumably to lower revenue requirements for the reconciliation period.  Their 123 

positions create a conflict with the overall construct of the formula rate sections of the Act and  124 

would also produce an under-recovery for reconciliation rate base.  125 

Q. How does the Staff and intervener proposal produce an under-recovery for 126 

reconciliation rate base? 127 

A. Section 16-108.5 first requires estimating revenue requirements using actual costs for an 128 

historical period and projected values (for the year of filing) for plant additions, plus associated 129 

depreciation expense and accumulated depreciation. The projected plant values are determined 130 

based on what is in service at the end of the projected period, i.e., on  year end basis.  Other than 131 
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Mr. Gorman, who I respond to below, Staff and interveners have  not proposed any adjustment to 132 

use an average rate base for this projected period, which is consistent with the Company’s view 133 

of the Act.  Once an estimated or projected period becomes an actual period, then the formula 134 

rate construct requires a true-up or reconciliation of the projected period using actual costs as 135 

they would be recorded in Form 1 for the now historical period.  If the reconciliation year is 136 

determined using an average rate base however, this average rate base is being reconciled to the 137 

previously projected rate base determined using projected year end balances.  As explained by 138 

Mr. Mill, this would lead to under-recovery for the reconciliation rate base. 139 

Q. Please respond to Mr. Gorman’s proposal to use an average rate base when 140 

projecting plant in service in determining the revenue requirement for the current rate 141 

year. 142 

A. The General Assembly’s use of the words “plus projected plant additions…for the 143 

calendar year in which the inputs are filed” does not include the word “average”. Once again, if 144 

the General Assembly had intended an average rate base to be used, it would have used the word 145 

“average” as it did elsewhere in Section 16.108.5 (i.e. average yields on U.S. Treasuries and 146 

average capital expenditures, as described above).  The General Assembly was quite clear when 147 

it wanted an average to be used – and it did not use it for this purpose.  In addition, Mr. Gorman's 148 

proposal also creates a matching problem.  When AIC files its estimated revenue requirement for 149 

a year, including projected plant additions, the rates recovering that estimated revenue 150 

requirement go into effect January the following year (e.g., on or before May 1, 2013, AIC will 151 

file rates reflecting an estimated revenue requirement determined based on the costs in the most 152 

recent FERC Form 1 plus projected plant additions for 2013, and these rates will go into effect in 153 
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January 2014.).  Because the rates go into effect in the year after the projected plant additions are 154 

expected to be in service, the projected plant additions will all have been placed in service and 155 

will be serving  the customers who are paying the costs of those plant additions in their rates 156 

Under Mr. Gorman's average rate base proposal, however, when the rates go into effect in 157 

January 2014, these rates  will only be recovering half of the cost of the projected plant additions 158 

in 2013.  But by 2014, all 2013 plant additions will be in service serving customers.  Thus, under 159 

Mr. Gorman's proposal, ratepayers in 2014 will be receiving service from some portion of plant 160 

additions that they are not paying for. This is not appropriate ratemaking policy. 161 

IV. AVERAGE CAPITAL STRUCTURE 162 

Q. Staff witness, Ms. Rochelle M. Phipps proposes use of an average capital structure.  163 

Does the Company agree with her proposal? 164 

A. No.  The Company believes that her proposal is unnecessary, is inconsistent with the 165 

terms of Section 16-108.5,  and would not produce results any more accurate than those 166 

produced by the Company’s approach.   167 

Q. Why is Ms. Phipps’ proposal unnecessary? 168 

A. The basis for Ms. Phipps’ proposal is her contention that average capital structures are 169 

“less sensitive to manipulation than capital structures measured on a single date.”   She then 170 

offers the example of a utility purposefully delaying a dividend from one year to the next in 171 

order to boost the common equity ratio.  Ms. Phipps’ example is not persuasive, because the 172 

Commission has the authority to review a utility’s capital structure for prudence and 173 

reasonableness.  In Ms. Phipps’ example, the Commission could find that a utility’s deliberate 174 

delay of a dividend was not or prudent or reasonable, and could adjust the capital structure to 175 
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reverse any effects of the delay.  Thus, the proposed use of an average capital structure solves a 176 

problem that does not exist, and merely introduces more complexity into the determination of the 177 

capital structure. 178 

Q. How is the use of an average capital structure inconsistent with the provisions of 179 

Section 16-108.5? 180 

A. Again, as I stated above, I am not an attorney, but my understanding is that Section 16-181 

108.5(c)(2) requires the use of an actual capital structure. Specifically, this section of the Act 182 

requires that the formula rate “[r]eflect the utility’s actual capital structure for the applicable 183 

calendar year, excluding goodwill, subject to a determination of prudence and reasonableness 184 

consistent with Commission practice and law.” 220 ILCS 5/16-108.5(c)(2).  An “average” 185 

capital structure is not the “actual” capital structure.  Moreover, Ms. Phipps purports to calculate 186 

the average 2010 capital structure using the FERC Form 1 balances for 2009 and 2010.  Thus, 187 

the Staff’s approach uses 2009 data to comply with the statute’s mandate that the 2010 capital 188 

structure be used. 189 

V. ADJUSTMENTS TO CAPITAL STRUCTURE 190 

Q. Ms. Phipps proposes several adjustments to the capital structure.  Does the 191 

Company accept any of these adjustments? 192 

A. No. 193 

Q. Does the Company oppose Ms. Phipps’ adjustment to capital structure related to 194 

goodwill and purchase accounting? 195 
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A. Yes, the Company opposes that adjustment.  Ms. Phipps explains that she subtracted 196 

goodwill, rather than purchase accounting adjustments, from the common equity balance based 197 

on the language of Section 16-108.5(c)(2) of the Act, which states that the performance-based 198 

formula rate approved by the Commission shall “[r]eflect the utility's actual capital structure for 199 

the applicable calendar year, excluding goodwill, subject to a determination of prudence and 200 

reasonableness consistent with Commission practice and law.”  She further explains that she has   201 

been “advised that the Section of the Act does not permit substituting all purchase accounting 202 

adjustments for the goodwill balance.” 203 

Q. Do you agree with Ms. Phipp’s interpretation of Section 16-108.5(c)(2)? 204 

A. No, I do not.  I was involved with the development of the formula rate bill generally, and 205 

with Section 16-108.5(c)(2) specifically.  I am not a lawyer, but I was present when the various 206 

constituencies involved in the development of the bill were discussing that language in 207 

particular.  The Commission had previously required that purchase accounting adjustments 208 

resulting from Ameren Corporation’s acquisition of Illinois Power Company be reversed for 209 

ratemaking purposes.  The Commission’s rationale was understandable – the purchase 210 

accounting adjustments (including the booking of goodwill) resulted from Ameren Corporation 211 

paying a premium above the book value of the utility and from the revaluation of all the utility’s 212 

assets and liabilities at the time of the transaction.  But for the change in control, these 213 

adjustments never would have been made on the utility’s books, and the Commission did not 214 

believe it was appropriate to recognize changes in the cost of service resulting solely from the 215 

revaluation associated with a change in control.  Accordingly, the Commission required that 216 

these adjustments be reversed for ratemaking purposes. 217 
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As the formula ratemaking bill developed, parties were concerned that the phrase “actual 218 

capital structure” could be interpreted to mean that the Commission would be required use the 219 

data from FERC Form 1 reflecting the purchase accounting adjustments, and that the protections 220 

the Commission had previously put in place would be unintentionally eliminated by the 221 

legislation.  Accordingly, the phrase “excluding goodwill” was added to address that concern, 222 

and it was intended to mean all of the purchase accounting adjustments.  Staff, however, reads 223 

the term “goodwill” in a technical and restrictive sense to mean only a subset of the various 224 

revaluation adjustments made in connection with a change in control.  Thus, Staff’s reading of 225 

the Section would mean that, in the new law, the General Assembly intended to partially reverse 226 

the Commission’s prior ratemaking protections.  This was simply not the case.  No legislator or 227 

outside constituent ever advocated that the Commission’s ratepayer protections in this regard be 228 

altered; rather, the concern was at all relevant times that those protections be preserved. 229 

I note that in the Company’s most recent gas rate order, the Commission treated purchase 230 

accounting adjustments in exactly the manner that the Company is advocating here. 231 

VI. CARRYING COSTS ON RECONCILIATION ADJUSTMENTS 232 

Q. Staff, the AG and CUB propose different carrying cost rates on reconciliation 233 

amounts than the Company proposed.  Please comment. 234 

A. The Company proposed that the carrying cost rate applicable to over- or under-collection 235 

amounts determined in a reconciliation proceeding should be equal to the weighted average cost 236 

of capital (WACC).  Staff proposes that the rate should be the rate on customer deposits under 83 237 

Ill. Admin. Code 280.70(e)(1); the AG proposes that the rate should be the Company’s short-238 
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term debt cost; and CUB proposes asymmetrical treatment, by which over-collections would 239 

carry a WACC rate, and under-collections would be at the Company’s cost of short-term debt. 240 

All three parties base their proposals on an assumption that reconciliation amounts do not 241 

represent or require permanent financing, and that they would either displace or require only 242 

short-term debt.  The Company does not agree with these proposals for the simple reason that, if 243 

reconciliation amounts only affect short-term debt, the effect on short-term debt will be fully 244 

reflected in the Company’s actual capital structure used for ratemaking purposes.  It is not 245 

appropriate to both assign some amount of short-term debt exclusively to reconciliation amounts 246 

and also reflect it in the capital structure as though it were also supporting rate base generally. 247 

For example, let’s assume that next year, the Commission determines that the Company 248 

is entitled to recover an additional $5 million from customers that it undercollected in 2012. 249 

Assuming for the sake of argument that the other parties are correct that the Company would 250 

fund the under-collection with $5 million of short term debt, customers would already receive 251 

the benefit of the lower interest rate because the additional short term debt will be reflected in the 252 

Company’s actual capital structure used to develop the WACC. This lower WACC would then 253 

be applied to the entire rate base, resulting in a lower revenue requirement to be collected from 254 

customers.  If that short term debt is also assumed to be assigned to the under-recovered amount 255 

specifically, it will be in two places at once – in the capital structure supporting all investment 256 

and supporting the under-recovery specifically.  The only way to avoid this double-counting of 257 

short term debt is to reflect short term debt in the actual capital structure and apply the WACC to 258 

the reconciliation amount. 259 
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 Mr. Smith’s proposed asymmetrical treatment is unfair and unsound.  There is no basis in 260 

the law or regulatory policy for treating the Company differently from customers on surcharges 261 

or credits coming out of reconciliation proceedings. 262 

VII. RESPONSE TO IIEC WITNESS, MR. GORMAN'S PROPOSALS 263 

A. Rate Case, Affiliate Service Charge and Incentive Compensation Expenses 264 

Q. Have you reviewed the direct testimony of Mr. Gorman (IIEC Exhibit 1.0) in this 265 

proceeding as it relates to Rate Case Expense, Affiliate Service Charge Expense and 266 

Inventive Compensation Expense? 267 

A. Yes, I have. 268 

Q. Mr. Gorman recommends the Commission establish a “stated level” of these 269 

expenses to serve as “a ceiling amount” to be automatically included in Rate MAP-P.  270 

(IIEC Exhibit 1.0, p. 16.)  How do you respond to his proposal? 271 

A. Mr. Gorman’s proposal is at odds with the intent of the General Assembly and should be 272 

rejected. The General Assembly made it very clear in Section 16.108.5 that the formula rate 273 

process would “provide for the recovery of the utility’s actual costs…” and that the actual cost 274 

data was to come from “the utility’s most recently filed annual FERC Form 1.”  Mr. Gorman’s 275 

proposal appears to be simply a way to reduce recovery by capping it at some stated level. And, 276 

as stated above, it is contrary to the clear intent of the General Assembly.   277 

Q. What is your understanding of how Mr. Gorman’s proposal would function?  278 

A. Although he does not provide any details of the proposed process, Mr. Gorman explains, 279 

if AIC’s actual expense equals or exceeds the Commission-stated level of expense, then that 280 
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amount of the expense is automatically included in Rate MAP-P.  If AIC’s actual level of that 281 

expense is greater than the stated level, then AIC can choose to include the stated level in Rate 282 

MAP-P or the Commission can initiate an investigation to determine the reasonableness of the 283 

higher actual level.  (IIEC Exhibit 1.0, p. 16.)   284 

Q. What is your understanding of the basis of Mr. Gorman’s recommendation? 285 

A. Mr. Gorman contends these expenses will not receive regulatory scrutiny in formula rate 286 

proceedings. He argues these expenses should be “aggressively” managed in a formula rate 287 

context, and he indicates capping the expense at a stated level will incentive AIC to so manage 288 

the expense.  (Id., p. 17.)  Finally, he claims his proposal will protect customers because rate case 289 

expense will be a recurring annual charge with respect to AIC’s performance-based formula rate.  290 

(Id.) 291 

Q. Will these expenses avoid regulatory oversight as Mr. Gorman contends? 292 

A. No.  These expenses will receive regulatory oversight in the annual formula rate filing 293 

just as any other utility expense would.  This is clear from the language of Section 16-108.5 of 294 

the Act, which provides that the Commission can enter into “a hearing concerning the prudence 295 

and reasonableness of the costs incurred by the utility to be recovered during the applicable rate 296 

year that are reflected in the inputs to the performance-based formula rate derived from the 297 

utility's FERC Form 1 … The Commission shall apply the same evidentiary standards, including, 298 

but not limited to, those concerning the prudence and reasonableness of the costs incurred by the 299 

utility, in the hearing as it would apply in a hearing to review a filing for a general increase in 300 

rates under Article IX of this Act.”  220 ILCS 5/16-108.5(d).  301 
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Q. How do you respond to his contention capping these expenses will incentivize AIC to 302 

“aggressively” manage the expense? 303 

A. The Commission’s authority to determine the reasonableness and prudence of 304 

expenditures, and to disallow recovery if they are unreasonable or imprudent, already provides a 305 

very strong incentive for a utility to manage its costs.  Establishing an arbitrary, rebuttable 306 

presumption that expenditures in excess of certain levels are unreasonable instead establishes an 307 

incentive to focus solely on cost recovery instead of what is reasonably necessary to provide safe 308 

and reliable utility service. 309 

Q. How do you respond to his contention capping recovery of these expenses will 310 

benefit and protect customers? 311 

A. Capping recovery of lawful expenses is not in the customers’ best long-term interest. 312 

Denying recovery of lawful expenses can lead to very negative outcomes such as weakened 313 

credit ratings and increased costs of financing.  The increased financing costs will ultimately be 314 

paid by customers. 315 

Q. What stated level of rate case expense does Mr. Gorman recommend and why? 316 

A. He recommends a cap on recoverable rate case expense of $1.0 million, based on the 317 

annual amortized rate case expense from AIC’s last rate case, which he believes is actually likely 318 

more than necessary to recover AIC’s rate case costs in a formula rate proceeding.  He concludes 319 

that amount represents the maximum level of rate case expense “necessary to gauge whether or 320 

not Ameren Illinois’ regulatory activities and costs are reasonable for inclusion in a formula rate 321 

without a full Commission review of these expenses.”  (IIEC Exhibit 1.0, p. 18. Ll. 383-85.) 322 
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Q. Do you agree? 323 

A. No.  In addition to being inconsistent with the statute, Mr. Gorman’s recommendation is 324 

unlimited in timeframe and made without respect to rising costs and inflation.  Despite inevitable 325 

increases in rate case expense over time, under Mr. Gorman’s proposal, AIC would be forever 326 

tied to a set level of rate case expense.  That seems neither reasonable nor prudent. 327 

Q. What stated level of affiliate service charges does Mr. Gorman recommend? 328 

A. It is not clear. At one point he says $124 million, which is the amount on AIC’s 2010 329 

FERC Form 1.  I believe that level of affiliate service charges expenses is appropriate in this 330 

proceeding. Mr. Gorman also states, however, that “Ameren Illinois should identify all affiliate 331 

service charges included in its last rate order to use as this stated value.”  (IIEC Exhibit 1.0, p. 332 

18, ll. 401-02.) Thus, his recommendation is unclear. In any event, however,  I disagree that 333 

figure should serve as a cap on the level of that expense in future formula rates.  Once again, Mr. 334 

Gorman’s proposal is at odds with the intent of the General Assembly and should be rejected. 335 

The General Assembly made it very clear in Section 16.108.5 that the formula rate process 336 

would “provide for the recovery of the utility’s actual costs…” and that the actual cost data was 337 

to come from “the utility’s most recently filed annual FERC Form 1.”  Mr. Gorman’s proposal 338 

appears to be simply a way to reduce recovery by capping it at some stated level. And, as stated 339 

above, it is contrary to the clear intent of the General Assembly.    340 

Q. Mr. Gorman similarly recommends a cap to the recoverable level of incentive 341 

compensation expense, correct? 342 

A. Yes.  He proposes that cap be set at the average of the Commission-approved levels of 343 

incentive compensation expense in the Company’s last three rate cases. 344 
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Q. Do you agree? 345 

A. No. To begin with Mr. Gorman does not provide the basis for his proposed calculation of 346 

the incentive compensation expense cap, explain why the stated level of that expense should be 347 

determined differently than the stated levels for rate case expense and affiliate service charges 348 

expense, or explain why an average of the approved-level of the expense from the Company’s 349 

last three rate cases represents a just and reasonable level of the expense in all formula rates 350 

going forward. Mr. Gorman also does not explain whether the three rate cases he mentions do or 351 

do not include gas.  Further, as AIC witness Mr. Verbest explains, the use of the prior three 352 

electric rate cases in which an order was entered is not appropriate due to the significant 353 

evolution of AIC’s incentive compensation program in that time. 354 

B. Incentive Compensation Limitation 355 

Q. Mr. Gorman's recommends that the Commission require AIC to base recovery of 356 

incentive compensation expense on achieving performance metrics established by the Act. 357 

Do you agree? 358 

A. No.  I understand Mr. Gorman to be referring to the metrics in Section 16-108.5(f) of the 359 

Act, which requires AIC to develop certain multi-year performance metrics designed to achieve 360 

improvement over baseline performance values over a 10-year period.  However, there is no 361 

statutory basis for Mr. Gorman's recommendation. Section 16-108.5(c)(4)(A) of the Act permits 362 

recovery of "incentive compensation expense that is based on the achievement of operational 363 

metrics, including metrics related to budget controls, outage duration and frequency, safety, 364 

customer service, efficiency and productivity, and environmental compliance." No provision is 365 

made in the statute for the "trigger" mechanism Mr. Gorman describes. Further, penalties for 366 
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failure to achieve the metric goals in Section 16-108.5(f) are set out in Section 16-108.5(f-5).  367 

These penalties do not include a disallowance of incentive compensation expense for failure to 368 

achieve the metrics.  In addition, as AIC witness Mr. Verbest explains, Mr. Gorman's 369 

recommendation is based on an attempt to link recovery of all AIC incentive compensation 370 

expense to the Company's achievement of a limited number of separate performance metrics. 371 

AIC's incentive plans, however, cover a far wider range of operational areas than the metrics Mr. 372 

Gorman refers to. 373 

VIII. RESPONSE TO CUB WITNESS, MR. THOMAS 374 

Q. Have you reviewed the direct testimony of Mr. Thomas? 375 

A. Yes, I have. 376 

Q. Please describe Mr. Thomas’ concerns. 377 

A. Mr. Thomas’ real concern appears to be not so much with the terms of the  Company’s 378 

MAP-P tariff, as with the new law that authorized the filing of that tariff.  Generally, he states 379 

the formula rate law creates a risk of utility over-spending, overburdens the Commission with 380 

multiple reconciliation proceedings, and recommends the Commission establish additional 381 

procedures that condition cost recovery on a utility’s achievement of the Act’s objective.    382 

Q. Do you have any comments about his recommendations for “handling the risk of 383 

over-spending”? 384 

A. Mr. Thomas recommends the Commission establish additional requirements for AIC’s 385 

formula rate filings under the Act: (1) require each cost proposal to state all costs, and the 386 

expected benefits, and require the utility to commit to achieving those benefits; (2) approve 387 
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expenditure levels based on the costs of the best available performer; (3) approve a project as 388 

prudent only after gaining the necessary time perspective; (4) using long term planning to require 389 

AIC to connect proposed expenditures to projects that promise benefits, to avoid piecemeal 390 

approval of major, long term capital investment; and (5) establish ongoing monitoring outside of 391 

the reconciliation procedures authorized by the Act.   392 

 In general, I believe that Mr. Thomas is proposing to solve a problem that does not exist.  393 

The Commission retains its substantial authority to determine the prudence and reasonableness 394 

of expenditures under Section 16-108.5 of the Act.  It is neither necessary nor appropriate to 395 

create new regulatory infrastructure and protocols to ensure that the Commission can and will 396 

exercise its authority. 397 

 Additionally, it would not be appropriate for the Commission to establish protocols that 398 

in any way frustrate the intent of the General Assembly to spur investment that improves 399 

reliability and service and creates jobs.  Imposing any requirements on such investment beyond 400 

those provided for in the Act would run counter to the General Assembly’s express intent to 401 

encourage such investment. 402 

Q. Does the Act create a risk that AIC will over-spend? 403 

A. No, it does not.  A utility still bears the burden of demonstrating that its costs are prudent 404 

and reasonable.  The Commission will not be rubber-stamping the Company’s expenditures.  Mr. 405 

Thomas is essentially telling the Commission that the risk is that the Commission will not do its 406 

job, so the Commission has to establish protocols to keep the Commission in line.  407 

Q. Does Mr. Thomas propose a single adjustment to any provision of Rate MAP-P? 408 
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A. No. 409 

Q. Does Rate MAP-P comply with the statutory requirements in Section 16-108.5? 410 

A. Yes.  Rate MAP-P meets the criteria and objectives set forth in the Legislation. The filing 411 

provides the formulae to determine the initial revenue requirement and delivery service charges, 412 

which are embodied in Rate MAP-P. Second, it provides the first set of annual data to populate 413 

these formulae. Rate MAP-P provides for the recovery of Ameren Illinois’ actual cost of delivery 414 

services that are prudently incurred and reasonable in amount; it reflects the actual capital 415 

structure, excluding goodwill; it includes a formulaic cost of equity dictated by the Legislation; 416 

subject to certain protocols, it permits the recovery of incentive compensation expense, pension 417 

and other post-employment benefits expense, and recovery of severance costs; it provides for 418 

recovery of benefits relating to the subject proceeding; requires the amortization over a five-year 419 

period of the full of amount of each charge or credit for certain specified charges that exceed 420 

$3.7 million; and, it permits the recovery of existing regulatory assets previously authorized by 421 

the Commission. 422 

Q. Mr. Thomas contends that the Commission “will grant piecemeal approvals without 423 

having clear visibility for an entire investment.”  How do you respond? 424 

A. The Company does not take such dim view of the Commission’s vision and ability.  The 425 

Company expects the Commission to understand and appreciate the nature and effect of the 426 

projects that will be undertaken, and the Company is providing substantial information regarding 427 

these projects.  Again, Mr. Thomas’ problem seems to be with the way that the General 428 

Assembly has decreed that the investment should proceed.  The Commission cannot re-write the 429 

law. 430 
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Q. Please respond to Mr. Thomas’ assertion that the Commission require “a long-term 431 

plan to improve the system.” 432 

A. The Company is complying and will continue to comply with all of the statutory 433 

procedures regarding the making of investment and improvement of reliability and service.  434 

There are substantial penalties and other consequences if the Company does not so comply.  Mr. 435 

Thomas’ effort to alter the General Assembly’s very clear roadmap in this regard should be 436 

rejected. 437 

Q. Mr. Thomas also asserts that “there is a conflict between the Act’s directive and 438 

customers’ needs.”  Do you agree? 439 

A. I do not, but I note that, even if there were, the Commission cannot re-write or over-ride 440 

the Act’s directive.  441 

IX. CONCLUSION 442 

Q. Do you have anything further to add at this time? 443 

A. No.  This concludes my rebuttal testimony.444 
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APPENDIX 

STATEMENT OF QUALIFICATIONS 

CRAIG D. NELSON 

 I am Senior Vice President of Regulatory Affairs & Financial Services for the Ameren 

Illinois Company.  I earned a bachelor’s degree in accounting in 1977, graduating with highest 

honors, and earned a master’s degree in business administration in 1984.  Both degrees were 

awarded by Southern Illinois University – Edwardsville.  I am a Certified Public Accountant. 

 I worked for Arthur Andersen & Co. from 1977 to 1979, when I joined Central Illinois 

Public Service Company as a Tax Accountant.  In 1979, I was promoted to Income Tax 

Supervisor.  I served in various tax and accounting positions until 1985 when I was appointed 

Assistant Treasurer.  In 1989, I became Treasurer and Assistant Secretary, a position I held for 

seven years.  In 1996, I was elected Vice President of Corporate Services.  After Union Electric 

Company and CIPSCO Incorporated merged, I was named Vice President, Merger Coordination 

for Ameren Services Company effective December 31, 1997.  In 1998, I assumed the additional 

responsibility of Vice President of Regulatory Planning.  Effective June 1, 1999, I was appointed 

Vice President, Corporate Planning.  Effective October 15, 2004, I was appointed Vice President 

– Strategic Initiatives for Ameren Services Company.  Effective September 1, 2006, I was also 

appointed Vice President – Power Supply Acquisition for AmerenCILCO, AmerenCIPS, and 

AmerenIP.  Effective August 16, 2007, I was appointed Vice President – Regulatory Affairs & 

Financial Services. 

 In my current position, as Senior Vice President – Regulatory Affairs & Financial 

Services, effective December 15, 2009, my role is to direct power procurement, implementation 

of SB 1652/HB 3036, asset and risk management, community and public relations, budgeting, 
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financial analysis/reporting, legislative affairs, and regulatory affairs for Ameren Illinois 

Company. 


