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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Atmos Energy Corporation and   ) 
Liberty Energy (Midstates) (Corp.)  ) 
       ) 
       )    Docket No. 11-0559 
Application for Approval of Proposed   ) 
Reorganization and Other Relief    ) 
 

 
BRIEF ON EXCEPTIONS 
OF THE STAFF OF THE 

ILLINOIS COMMERCE COMMISSION 
 
 NOW COMES Staff of the Illinois Commerce Commission (“Staff”), by and 

through its undersigned counsel, pursuant to Section 200.830 of the Illinois Commerce 

Commission’s Rules of Practice (83 Ill. Adm. Code 200.830), and respectfully submits 

its Brief on Exceptions to the Proposed Order (“ALJPO”) issued by the Administrative 

Law Judge (“ALJ”) on April 25, 2012, in the instant proceeding.  

 The ALJPO generally reflects the issues raised by Atmos Energy Corporation 

(“Atmos”) and Liberty Energy (Midstates) Corp, (“Liberty Energy Midstates”, “Midstates” 

or “Liberty”) (collectively, “Joint Applicants” or “JA”) and Staff.  Although Staff supports 

some of the conclusions contained in the ALJPO, there are some issues that Staff takes 

exception to which are stated below.  In addition, technical corrections will be addressed 

in this Brief on Exceptions.   

I. Section 6-102 

 The ALJPO would authorize Liberty to issue up to $55,000,000 in long-term debt 

through an intercompany loan and up to $67,000,000 in common stock to its parent, 

pursuant to Sections 6-102 and 7-101 of the Act. (ALJPO, p. 12; pp. 64-65)  However, 
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since the reorganization has not been consummated, Liberty Energy Midstates is not 

yet an Illinois public utility.  Hence, the authority to issue debt and equity should be 

conditional on Liberty meeting the required conditions of approval presented in 

Appendix A to the ALJPO.   

 Condition 8 requires confirmation that Liberty Energy Midstates’ proposed long-

term debt issuance will be rated at least BBB- by a credit rating agency. (Appendix A, 

Condition 8, p. 2)  Liberty Energy Midstates has not yet provided the required letters to 

confirm the debt will be assigned an investment grade credit rating.  Hence, Staff was 

not able to determine whether the proposed long-term debt will be issued at reasonable 

cost.  Further, Section 7-101(3) of the Act requires that transactions with affiliated 

interests be in the public interest. (220 ILCS 5/7-101(3))   In the context of a loan to a 

utility, Staff interprets the public interest standard as requiring that the terms of the loan 

be less expensive to the utility than it could obtain if the utility borrowed from a non-

affiliated entity.1

                                            
 1 Order, Docket No. 10-0737, January 20, 2011; Order, Docket No. 08-0496, November 
13, 2008. 

  Specifically, since Liberty Utilities proposes to issue the notes to fund 

the loan to Liberty Energy Midstates, Liberty Energy Midstates should have to 

demonstrate that Liberty Utilities can issue the debt at lower cost than Liberty Energy 

Midstates could obtain on its own. Since the capital structure of Liberty Utilities is not 

part of the record in this proceeding, it is not known how it compares to the capital 

structure of Liberty Energy Midstates.  Hence, it is not known if the cost of debt for the 

proposed financing will be consistent with Liberty Energy Midstates’ capital structure. 
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The record in this proceeding is lacking the necessary evidence to show that obtaining 

debt financing from an affiliate is in the public interest.  

 Lastly, the proposed financing would result in a capital structure comprised of 

47% debt and 53% equity.  While one of the required conditions in the ALJPO stipulates 

that the capital structure accepted for the purposes of this case is not being accepted 

for ratemaking purposes (Appendix A, Condition 9, p. 2), the ALJPO is not specific with 

regard to the proposed financing.  Hence, additional language should be added to 

specify that the proportion of debt and equity being authorized is not being accepted as 

Liberty Energy Midstates’ capital structure for ratemaking purposes.  

(ALJPO, p. 12) 
Proposed Language 

 

 Replacement language approving the financing pursuant to Section 6-102 of the 

Act but denying authority to obtain that debt financing through an affiliate pursuant to 

Section 7-101 of the Act: 

 
Based on the evidence in the record, the Commission concludes that the 
requested financing is necessary to effectuate the proposed 
reorganization and that it is in the public interest. However, approval of the 
requested financing is conditional on Liberty meeting all of the stipulated 
conditions to the reorganization, which are presented in Appendix A to this 
Order.  Accordingly, once Liberty meets all of the requirements of this 
Order, the Commission authorizes Liberty is authorized to issue the equity 
and long term debt described above to finance the proposed 
reorganization. In accordance with Section 6-101, Liberty shall place an 
Illinois Commerce Commission identification number on the face of the 
equity and long term debt for proper and easy identification. Liberty shall 
pay fees under Section 6-108 after it becomes aware of the final amounts 
of equity and debt to be issued. The Commission also approves the 
arrangements that Liberty has identified with Liberty Utilities Co. to 
effectuate these financing activities under Section 7-101 of the Act as we 
find them to be in the public interest. Although the Commission authorizes 
Liberty to issue $55 million in long-term debt, Liberty has not 
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demonstrated that affiliated interest Liberty Utilities Co. is the least cost 
source of that debt.  Therefore, Liberty has not demonstrated that 
obtaining long-term debt financing from an affiliate is in the public interest 
in accordance with Section 7-101 of the Act.  Hence, the Commission 
does not grant Liberty Energy Midstates the authority to issue $55 million 
long-term debt through an affiliated interest at this time.   

 
* * * 

 
 (ALJPO, p. 64) 
 

Additionally, if the proposed debt financing from an affiliate is not authorized, the 

language in the Findings and Ordering Paragraphs authorizing the issuance of equity 

and long-term debt should be revised. 

 
 (14) Once Liberty has met all of the required conditions presented in 

Appendix A to this Order, Liberty Energy (Midstates) should be 
authorized to issue up to $55,000,000 in long-term debt through 
intercompany loan, and up to $67,000,000 in common stock to its 
parent, pursuant to 6-102 of the Act; these issuances are in the 
public interest and should be approved in accordance with Section 
7-101 of the Act; The authorization of the proposed financing 
should not be construed as acceptance of the proportion of debt 
and equity as Liberty Energy Midstates’ capital structure for 
ratemaking purposes

 
; 

(15) 

 

Liberty has not demonstrated that obtaining long-term debt 
financing from an affiliate is in the public interest in accordance with 
Section 7-101 of the Act.  The Commission does not grant Liberty 
Energy Midstates the authority to issue $55,000,000 long-term debt 
through an affiliated interest at this time. 

***** 
 (ALJPO, p. 65) 
 

 IT IS FURTHER ORDERED that Liberty Energy (Midstates) is 
authorized under Section 6-102 and 7-101 to issue $55,000,000 in long 
term debt through an intercompany loan and issue $67,000,000 of 
common stock. 
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II. Contested Issues 

As the ALJPO correctly states, the contested issues in this docket concern 

Liberty’s proposed Affiliate Service Agreements (“ASAs”) and Cost Allocation Manual 

(“CAM”).  However, the ALJPO diminishes the significance of these issues in the 

characterization that “[t]here remain a handful of changes recommended by Ms. Pearce 

that Joint Applicants allege are unduly burdensome, unsupported by the record, and not 

consistent with Illinois law.” (ALJPO, p. 15) 

In deciding whether to approve the proposed reorganization in the instant 

proceeding, the Commission must abide by Illinois law, first and foremost.  Sections 7-

101 and 7-204 of the Act address the specific findings the Commission must make in 

deciding whether to approve any such reorganization.  Those sections of the Act and 

Staff witness Pearce’s recommendations with regard to these Sections are summarized 

below.  

 
Section 7-101 

Section 7-101 of the Act sets forth the Commission’s jurisdiction over 

transactions with affiliated interests.  In accordance with Section 7-101, Midstate’s 

proposed ASAs and CAM must be adequate to safeguard the public interest.  (220 ILCS 

5/7-101) Staff witness Pearce expressed concerns related to Midstate’s proposed ASAs 

and CAM. In rebuttal testimony she recommended the Commission not make the 

required finding under Section 7-101.  However, in the event the Commission does 

approve the reorganization, she recommended that certain conditions be imposed.  

(ICC Staff Exhibit 10.0, pp.19 - 21, lines 412 – 475; Staff IB, pp. 37-38). 
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Section 7-204(b) (2) 

Section 7-204(b) (2) of the Act requires the Commission must find that “the 

proposed reorganization will not result in the unjustified subsidization of non-utility 

activities by the utility or its customers.” (220 ILCS 5/7-204(b)(2)) Staff witness Pearce 

recommended that the Commission not make the finding pursuant to Section 7-204(b) 

(2) based on the JA proposal and, therefore, recommended that the Commission should 

deny approval of the proposed reorganization. However, in the event the Commission 

does approve the reorganization, Staff recommended that certain conditions be 

imposed.  (ICC Staff Exhibit 10.0, pp.12 - 14, lines 263 – 297; Staff IB, pp. 16-19). 

 
Section 7-204(b) (3) 

Section 7-204(b) (3) of the Act requires the Commission must find that “the costs 

and facilities are fairly and reasonably allocated between utility and non-utility activities 

in such a manner that the Commission may identify those costs and facilities which are 

properly included by the utility for ratemaking purposes”. (220 ILCS 5/7-204(b)(3)) Staff 

witness Pearce recommended that the Commission not make the finding pursuant to 

Section 7-204(b) (3) based on the JA proposal and, therefore, recommended that the 

Commission should deny approval of the proposed reorganization.  However, in the 

event the Commission approves the reorganization, Staff recommended that the 

Commission impose certain conditions. (ICC Staff Exhibit 4.0, p. 4, lines 68 – 83;ICC 

Staff Exhibit 10.0, pp. 14 - 15, lines 298 – 341; Staff IB, p. 35) 

 
Section 7-204(b) (5) 
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Section 7-204(b) (5) of the Act requires the Commission must find that “the utility 

will remain subject to all applicable laws, regulations, rules, decisions and policies 

governing the regulation of Illinois public utilities.” (220 ILCS 5/7-204(b)(5)) Staff 

recommended the Commission not make the finding pursuant to Section 7-204(b)(5) 

based on the JA proposal. However, in the event the Commission approves the 

reorganization, Staff recommends that the Commission impose certain conditions.  (ICC 

Staff Exhibit 4.0, pp. 4 - 5, lines 86 – 131;ICC Staff Exhibit 10.0, pp. 15 - 18, lines 340 – 

391; Staff IB, pp. 36-37) 

Given the foregoing requirements of the Act, Staff will explain the significance of 

the contested issues and why the ALJPO erred in accepting the proposed 

reorganization without imposing the conditions recommended by Staff. 

A. 

Condition 1: The Company is required to modify the ASA and CAM 
consistent with the proposed revisions as set forth in Attachments A 
through F of Staff witness Pearce's rebuttal testimony.  

Staff’s Proposed Condition 1 

 
As stated in Staff’s Reply Brief, the most significant of Staff’s revisions to the 

ASAs and CAM that Midstates did not accept and that the ALJPO also did not accept 

include the following: 

a) There should be an ASA for the services provided by Algonquin Power 
Company (“APCo”); 

 
b) The CAM should clearly identify the “Service Companies”; and 
 
c) Each ASA should identify all parties to the agreement.  
 
(Staff RB, pp. 9-10). 

 
a) There should be an ASA for the services provided by APCo to the Illinois 

Regulated Utility 
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The ALJPO fails to require Commission approval of an ASA for services provided 

by APCo to the regulated Illinois utility which is inconsistent with Section 7-101(3) of the 

Act. (ALJPO, p. 56)  APCo is the parent holding company for all of the unregulated 

subsidiaries of Algonquin Power and Utilities Corp. (“APUC”). (Staff IB, Attachment B, 

Staff Cross Exhibit 1) The ALJPO does not require there to be an ASA for the services 

provided by APCo. However, the CAM proposed by the JA, Section C, clearly states 

that APCo may provide engineering and technical labor services directly to Liberty 

Utilities which includes the Illinois regulated utility: 

 “From time to time, APCo may provide Engineering and Technical Labor 
to Liberty Utilities.  These charges plus an allocation for corporate 
overheads such as rent, materials/supplies, etc. are capitalized and 
directly charged to the relevant utility.” 

 
 (JA Ex. 9.10, p. 5) 
 

Given that Section 7-101(3) of the Act requires there to be a contract approved 

by the Commission in order for an Illinois public utility to engage in services with 

affiliated interests, the Commission must require that the ASA for services provided by 

APCo be approved by the Commission.   

The rationale that Liberty provides and the ALJPO accepts as sufficient for not 

requiring Commission approval of an ASA for the services that APCo provides is that 

APCo is a Canadian company and is not a utility. (ALJPO, pp. 55-56) JA witness Mr. 

Eichler was asked on cross examination if the CAM provides that APCo may provide 

engineering and technical labor to LUC and he agreed that it does.  (TR., January 31, 

2012, p. 55, lines 11 – 17)   Mr. Eicher was asked if the JA have sought approval for an 

ASA for charges from APCo to LUC and he affirmed they had not, because those are 

two Canadian companies that are non-utilities. (TR., January 31, 2012, p. 56, lines 4 – 
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10)  When Mr. Eichler was asked to confirm if that is the reason the JA did not request 

approval of an ASA for these transactions, he added “They are not only Canadian 

companies, but neither of those is a public utility.  So for that reason, we don’t believe 

that approval is required.”  (TR., January 31, 2012, p. 57, lines 1 – 7) 

Whether an affiliated entity is a domestic corporation, or whether that affiliated 

entity is a public utility or consideration of the number of ASAs from various affiliates 

already requiring Commission approval has no bearing on the determination of whether 

Commission approval of the transactions between that affiliate (APCo) and the 

regulated entity (Liberty) is necessary.  The Commission should bear in mind that 

Section 7-101(3) of the Act requires there be a contract approved by the Commission in 

order for an Illinois public utility to engage in the purchase, sale, lease, or exchange of 

property or services with affiliated interests. (220 ILCS 5/7-101(3)) 

 

b) 

The CAM should clearly identify the “Service Companies” which are referenced in 

Section V of the JA’s proposed CAM, JA Exhibit 9.10, attached to the surrebuttal 

testimony of JA witness Mr. Eichler. Section V of the JA’s proposed CAM provides: 

The CAM should clearly identify the “Service Companies” in Section V 

Some of LUC’s regulated utilities may receive services such as:  billing 
and customer service; operations and engineering; environment, health 
and safety, and security; finance; information technology; regulatory; legal; 
and administrative services, e.g., rent, insurance, and office services, 
from a Service Company. 
 
(JA Ex. 9.10, p. 7, emphasis added) 
 

By the inclusion of the above statement in the CAM, Midstates is requesting that the 

Commission approve future transactions without allowing the Commission to put 
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appropriate safeguards to protect the public interest as required by Section 7-101 of the 

Act in place. (Staff IB, p. 25) The ALJPO incorrectly accepts the JA’s explanation that 

Section V of the CAM cannot be removed from the CAM, because although Midstates 

will not receive services under Section V of the CAM, other utilities in other jurisdictions 

outside of Illinois receive services under this provision. (ALJPO, p. 56)    Given that 

Section 7-101(3) of the Act requires there be a contract approved by the Commission in 

order for an Illinois public utility to engage in the purchase, sale, lease, or exchange of 

property or services with affiliated interests (220 ILCS 7-101(3)), the CAM should not 

contain an open-ended provision whereby the Illinois utility could receive charges from 

an as-yet-unidentified “Service Company.”  Staff believes this sort of “blanket” 

authorization would negate the provisions of Section 7-101(3) of the Act.  Furthermore, 

the Commission is being asked to approve the JA’s proposed CAM as provided in JA 

Exhibit 9.10, which includes no language to indicate that the Midstates utility is excluded 

from this provision.  Staff is concerned and so should be the Commission, that in future 

proceedings, the plain language of the documents approved herein will be relied upon 

exclusively (Staff RB, p. 16), without benefit of extraneous interpretations and reference 

to Condition 15 contained in Appendix A attached to the ALJPO. Staff stands by its 

recommendation to remove Section V of the CAM. (ICC Staff Exhibit 10.0, Attachment 

B; Staff RB, pp. 15-16) However, if the Commission does not accept Staff’s 

recommendation, Staff proposes that at the very least the Commission order the JA to 

include additional language in the CAM as reflected in Staff’s Proposed Alternative 

Language below. 
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c) 

Finally, the ALJPO errs in accepting the JA proposal to submit templates of 

allocation percentages annually that would indicate the entities receiving services from 

each ASA as an alternative to including in the ASAs a list of companies receiving 

services under the ASA. (ALJPO, p. 56)  As noted in the Technical Corrections section 

of this Brief on Exceptions below, the ALJPO does not definitively indicate that the JA’s 

alternative proposal is adopted, nor does it explain why JA’s alternative proposal is 

preferable to Staff’s recommendation.  Moreover, as Staff explained in its Initial Brief 

and Reply Brief, the Commission should be able to identify all the parties that receive 

services from the providing entity under each respective ASA.  Absent a list in the ASA, 

the Commission will not know the identity of other affiliates besides Midstates that are 

receiving services from each entity, which increases the difficulty of preventing cross-

subsidization. (Staff IB, p. 26; Staff RB, p. 17)  

Each ASA should identify all parties to the agreement 

The ALJPO declined to adopt Staff’s proposed changes to the ASAs (ICC Staff 

10.0, Attachments A and C through F) and ultimately accepted Liberty’s arguments that 

Section 7-101 of the Act does not require approval of affiliate transactions that do not 

involve a public utility. (ALJPO, p. 56)  Midstates did not request approval of these 

transactions and argued it did not need to request approval because Midstates is not a 

party to the transactions.  It contended that Midstates is only a recipient of the services, 

not a provider of the services, therefore, it proposed that Midstates would inform the 

Commission annually of the entities that receive similar services in connection with the 



11-0559 
Staff BOE 

 

12 
 

agreed provision of templates of allocation percentages. (JA Initial Brief, pp. 42-43)  

However, Staff questions the effectiveness of this annual submission in that it is not 

evident how Midstates will know the identity of other entities that receive services from 

the providers. (Staff Initial Brief, pp. 26 - 27)   

In practical application, the parties to the ASAs should be included in the ASA, 

and the annual template of allocation percentages should follow the division of costs 

among the parties served by the ASA so that the Commission can determine whether 

the allocations are in compliance with the ASA.   Without an approved ASA indicating all 

the affiliates to receive the services, the Commission cannot know whether all entities 

are indicated in the annual submission of allocation percentages. (Staff Initial Brief, p. 

26 and p. 30).   

 

(ALJPO, p. 56) 
Proposed Language  

 
Because the ALJPO accepts the ASA and CAM provided by the JA in the 

surrebuttal testimony of JA witness Mr. Eichler (Exhibits 9.6 through 9.9 and 9.10 

because the ASAs incorporate the CAM by reference) (ALJPO, p. 65), Staff takes 

exception and proposes the following replacement language to IV. Contested Issues, 

E., Commission Analysis and Conclusion:  

The Commission is satisfied determines, based on the totality of the 
evidence presented by the parties, that it is not necessary for approval in 
this proceeding to require the Joint Applicants to provide an ASA for the 
services provided by APCo.  The Commission notes that it appears from 
the evidence presented that sufficient this ASAs with its affiliated interests, 
which, combined with the suggested cost allocation language, will be 
satisfactory should be approved by the Commission in order to minimize 
the risk of cross-subsidization in order to satisfy the requirements of 
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Sections 7-101 and 7-204 of the Act

 

., which language it appears the Joint 
Applicants have accepted. 

The Commission also notes that the Joint Applicants propose that the 
rather than include in the ASAs a list of additional receiving companies, 
that this information be provided on an annual basis in connection with the 
agreed provision of templates of allocation percentages. The Commission 
declines to adopt the Joint Applicant’s alternative proposal, noting that the 
parties to the ASAs should be included in the ASA, and the annual 
template of allocation percentages should follow the division of costs 
among the parties served by the ASA.
 

  

The Commission notes that it appears that Section V of the CAM permits 
LUC’s regulated utilities to obtain services from a service company, as 
defined in the CAM and sets forth the manner in which charges for those 
services would be allocated. Staff points out that by the inclusion of 
Section V Midstates is requesting that the Commission approve future 
transactions without allowing the Commission to put in place appropriate 
safeguards to protect the public interest as required by Section 7-101 of 
the Act. Given that Section 7-101 (3) of the Act requires there be a 
contract approved by the Commission in order for an Illinois public utility to 
engage in the purchase, sale, lease, or exchange of property or services 
with affiliated interests (220 ILCS 7-101(3)), the CAM should not contain 
an open-ended provision whereby the Illinois utility could receive charges 
from an as-yet-unidentified “Service Company.” This sort of “blanket” 
authorization would negate the provisions of Section 7-101 (3) of the Act.    
Joint Applicants suggest that although Liberty will not receive services 
under Section V, other utilities in jurisdictions outside of Illinois receive 
services under this provision, therefore this section should remain.  Joint 
Applicants therefore suggested that additional language be included, to 
the effect that Section V of the CAM would not apply to Liberty in Illinois 
unless Liberty seeks Commission approval to receive specific services 
from identified service companies.  The Commission is satisfied, based on 
the arguments presented by Staff, that removal of with the addition of the 
Joint Applicants suggested language, that the relief sought by Staff is 
essentially achieved, and that the modified Section V of the CAM is the 
best way to provide safeguards to protect the public interest as required 
by Section 7-101 of the Act

* * * 
 should remain as part of the CAM. 

 

(ALJPO, p. 64) 
 
 V. FINDINGS AND ORDERING PARGRAPHS 
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(13) the four five ASAs and CAM entered into evidence as Joint 
Applicant ICC Staff Exhibits 9.6 through 9.9 10.0, Attachments A 
through F

* * * 

 should be approved, and are in the public interest, in 
accordance with Section 7-101 of the Act; 

 
 
(ALJPO, p. 65) 
 

IT IS FURTHER ORDERED that the five four ASAs and CAM set forth in 
Joint Applicant Exhibits 9.6 through 9.9 ICC Staff Exhibit 10.0, 
Attachments A through F
 

 are hereby approved under Section 7-101. 

* * * 

IT IS FURTHER ORDERED that Liberty Energy Midstates shall file with 
the Commission within thirty days of the Commission’s Final Order clean 
versions of ICC Staff Exhibit 10.0, Attachments A through F. 

(ALJPO, Appendix A, Condition 15, p. 3)  
 
 The following language should be stricken from Appendix A to the ALJPO: 
 

15.  Section V of the CAM shall not apply to Liberty Energy 
Midstates in Illinois, unless Liberty Energy Midstates seeks 
Commission approval to receive specific services from 
identified Service Companies. 

 

(ALJPO, p. 56) 
Proposed Language (Alternative) 

 
 Staff proposes the following alternative language in the event the Commission 

declines to remove Section V of the CAM: 

The Commission notes that it appears that Section V of the CAM permits 
LUC’s regulated utilities to obtain services from a service company, as 
defined in the CAM and sets forth the manner in which charges for those 
services would be allocated.  Joint Applicants suggest that although 
Liberty will not receive services under Section V, other utilities in 
jurisdictions outside of Illinois receive services under this provision, 
therefore this section should remain.  Joint Applicants therefore suggested 
that additional language be included, to the effect that Section V of the 
CAM would not apply to Liberty in Illinois unless Liberty seeks 
Commission approval to receive specific services from identified service 
companies.  The Commission notes that the CAM provided by Joint 
Applicants in JA Exhibit 9.10, and submitted for Commission approval in 
the instant proceeding, does not reflect such language. The Commission 
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is not satisfied, based on the arguments presented, that with the addition 
of the condition proposed by Joint Applicants suggested language, that 
will provide the relief sought by Staff is essentially achieved, and that the 
modified Section V of the CAM should remain as part of the CAM.  

 

Accordingly, the modified language of the JA’s proposed condition shall 
instead be reflected in Section V of the CAM, and specifically state: 

 

Section V of the CAM shall not apply to Liberty Energy 
Midstates in Illinois, unless Liberty Energy Midstates seeks 
Illinois Commerce Commission approval to receive specific 
services from identified Service Companies. 

* * * 
(ALJPO, p. 64) 
 
 V. FINDINGS AND ORDERING PARGRAPHS 
 

(13) the four five ASAs and CAM entered into evidence as Joint 
Applicant ICC Staff Exhibits 9.6 through 9.9 10.0, Attachments A 
through F should be approved, and are in the public interest, in 
accordance with Section 7-101 of the Act

* * * 

 except that Liberty 
Energy Midstates shall file with the Commission an amended CAM 
(ICC Staff Exhibit 10.0, Attachment B) within thirty days of the 
Commission’s Final Order in accordance with Condition 15 of 
Appendix A to this Order:  

 
(ALJPO, p. 65) 
 

IT IS FURTHER ORDERED that the five four ASAs and CAM set forth in 
Joint Applicant Exhibits 9.6 through 9.9 ICC Staff Exhibit 10.0, 
Attachments A through F are hereby approved under Section 7-101 
except for Liberty Energy Midstates is ordered to comply with Finding (13) 
above regarding ICC Staff Exhibit 10.0, Attachment B
 

. 

* * * 
 
(ALJPO, Appendix A, Condition 15, p. 3) 
 
 Staff proposes the following language:  
 

15.  Section V of the CAM shall not apply to Liberty Energy Midstates in 
Illinois, unless Liberty Energy Midstates seeks Commission 
approval to receive specific services from identified Service 
Companies. Liberty Energy Midstates shall file with the 
Commission an amended CAM (ICC Staff Exhibit 10.0, Attachment 



11-0559 
Staff BOE 

 

16 
 

B) within thirty days of the Commission’s Final Order which 
includes the following language in Section V:  

 

 

V. SERVICE COMPANY SERVICES AND COST 
ALLOCATION  

 

Some of LUC’s regulated utilities may receive services such 
as: billing and customer service; operations and engineering; 
environment, health and safety, and security; finance; 
information technology; regulatory; legal; and administrative 
services, e.g., rent, insurance, and office services, from a 
Service Company.  

Unless a charge can be directly attributable to a specific 
utility, billing and customer service costs are allocated on 
customer count. For an example of how this allocation works 
please see Appendix 4. Operations and engineering costs 
are directly charged based on timesheets to the relevant 
regulated utility. Unless a charge can be directly attributable 
to a specific utility, both labor and non-labor (including 
capital) environment, health and safety, and security, 
finance, information technology, regulatory, legal, and 
administrative costs are allocated using the Utility Four 
Factor Methodology. 

 

Section V shall not apply to Liberty Energy Midstates in 
Illinois unless Liberty Energy Midstates seeks Illinois 
Commerce Commission approval to receive specific services 
from identified Service Companies. 

* * * 
 

B. 

Condition 2: Each service provider will provide the Manager of Accounting 
of the ICC with a template of all allocation percentages used to charge 
Midstates pursuant to each applicable ASA.  Specifically, each template 
should account for 100% of each cost category being allocated, including 
the respective percentages allocated to other affiliates, as well as 
Midstates. The template should be provided within 60 days of closing the 
proposed transaction and should be updated annually, with a copy 
provided to the Manager of Accounting no later than March 31. 

Staff’s Proposed Condition 2 

 
Staff proposed the above stated Condition. (Staff IB, p. 29-30; Staff RB, pp. 17-

18) The ALJPO erred in rejecting Staff’s position with regard to this Condition that the 
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obligation should rest with the entity providing service to the Illinois utility—not the 

Illinois utility. (ALJPO, p. 57)  Staff maintains its position because the Illinois utility only 

sees the portion of costs that are allocated to it by various service providers.  The 

purpose of Staff’s proposed Condition is to provide the Commission with information to 

determine whether the costs that are allocated to the Illinois utility are in the public 

interest, and that the Illinois utility is not subsidizing other affiliates, in accordance with 

the requirements of Section 7-101 (2) and (3) of the Act.  Staff is concerned that if the 

obligation is put on the Illinois utility, the entities where the costs originate will not make 

the total costs and respective allocations for all the other entities available to the Illinois 

utility and the Commission, as indicated by Staff witness Pearce during cross-

examination (Staff Initial Brief, pp. 29 – 30).  Staff is also concerned that the Company, 

if queried for detail behind the costs allocated from affiliates higher up the organization 

chart, might claim that such information is beyond the Commission’s jurisdiction.  Staff 

believes that such a scenario is not only possible, but likely, given the Company’s 

unwillingness to provide an ASA between APCo and the Illinois utility (even though 

APCo can directly charge the Illinois utility for services under the CAM proposed by the 

Company (JA Exhibit 9.10, p. 5). Without a requirement that the service providers—not 

the Illinois utility—provide this information, the Commission may not be able to 

determine whether cross-subsidization is occurring at the Illinois utility level.  The 

Commission should also be mindful that the Company claims it will provide the 

information in a template, while simultaneously arguing that such transactions are 

beyond the Commission’s jurisdiction (JA Initial Brief, pp. 5 – 7). 

 
Proposed Language 
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(ALJPO, p. 57) 
 
 Staff proposes the following language:  
 

The Commission is not satisfied with the agreement expressed by 
the Joint Applicants to the condition, and therefore, adopts the language 
proposed by Staff. will incorporate it into the Order.  The Commission 
agrees with Staff

 

 the Joint Applicants however, that the obligation 
contained in this condition suggested by Staff should properly be on the 
Illinois utility, Liberty, rather than on the entity providing service to Liberty. 

* * * 
 
(ALJPO, Appendix A, p. 2) 
 

Appendix A attached to the ALJPO, should be amended as follows, consistent 

with Staff’s arguments on related issues as discussed herein: 

 
12.   Liberty Energy Midstates Each service provider shall provide the 

Manager of Accounting of the ICC with a template of all allocation 
percentages used to charge Midstates pursuant to each applicable 
ASA.  Specifically, each template should account for 100% of each 
cost category being allocated, including the respective percentages 
allocated to other affiliates, as well as Midstates.

 

  The template 
shall be provided within 60 days of closing the proposed 
transaction. 

III. Technical Corrections 

Staff notes two technical corrections that Staff believes are necessary to the 

ALJPO’s Section IV. Contested Issues, E. Commission Analysis and Conclusion: 

1) Language is needed to direct Midstates to amend Section V of CAM regarding the 
non-applicability to the Illinois regulated utility operations; and  

2) A conclusion or rationale needs to be added concerning the adoption of the JA’s 
alternative to Staff’s recommendation that the ASAs should include a list of 
additional receiving companies. 

 
Staff addresses each technical correction separately below and provides proposed  

language with regard to each. 
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A. 

 

Technical Correction 1 

The ALJPO accepts the JA’s arguments that Section V of the CAM should 

remain since the additional language suggested by the JA achieves the relief sought by 

Staff. (ALJPO, p. 56)  However, the ALJPO does not direct Liberty to revise the CAM for 

the JA’s suggested language. 

The ALJPO addresses Section V of the CAM as follows: 
 

The Commission notes that it appears that Section V of the CAM permits 
LUC’s regulated utilities to obtain services from a service company, as 
defined in the CAM and sets forth the manner in which charges for those 
services would be allocated.  Joint Applicants suggest that although 
Liberty will not receive services under Section V, other utilities in 
jurisdictions outside of Illinois receive services under this provision, 
therefore this section should remain.  Joint Applicants therefore suggested 
that additional language be included, to the effect that Section V of the 
CAM would not apply to Liberty in Illinois unless Liberty seeks 
Commission approval to receive specific services from identified service 
companies.  The Commission is satisfied, based on the arguments 
presented, that with the addition of the Joint Applicants suggested 
language, that the relief sought by Staff is essentially achieved, and that 
the modified Section V of the CAM should remain as part of the CAM.  
 
(ALJPO, p. 56, emphasis added) 
 

Furthermore, Staff is unaware that the JA suggested any additional language.  The 

proposed CAM, attached to the surrebuttal testimony of JA witness Mr. Peter Eichler, 

Exhibit 9.10, Section V. did not reflect any additional language.  Thus, if the 

Commission accepts the ALJPO’s conclusion that Section V should remain in the CAM, 

then the Commission’s Order should direct the JA to amend JA Exhibit 9.10 to include 

additional language and the Commission would approve the CAM (which is 

incorporated by reference in each ASA) as revised. 
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(ALJPO, Appendix A, Condition 15, p. 3) 
Proposed Language 

 
 Staff proposes the following language:  
 

15.  Section V of the CAM shall not apply to Liberty Energy Midstates in 
Illinois, unless Liberty Energy Midstates seeks Commission 
approval to receive specific services from identified Service 
Companies. 

 

Liberty Energy Midstates shall file with the 
Commission an amended CAM (JA Exhibit 9.10) within thirty days 
of the Commission’s Final Order which includes the following 
language in Section V:  

 

Section V. shall not apply to Liberty Energy Midstates 
in Illinois unless Liberty Energy Midstates seeks 
Illinois Commerce Commission approval to receive 
specific services from identified Service Companies. 

* * * 

 
Technical Correction 1 Alternative 

In the alternative, if the ALJPO did not intend that Liberty modify its CAM, then 

the ALJPO should be modified accordingly.  The JA’s IB states that the JA ‘proposed a 

condition that has the same effect in Illinois as if the provision had been removed.’ (JA 

IB, pp. 46-47)  That proposed condition states: 

Section V of the CAM shall not apply to Liberty Energy Midstates in Illinois 
unless Liberty Energy Midstates seeks Commission approval to receive 
specific services from identified Service Companies. 
(Id., 46) 
 

This language is reflected in Appendix A of the ALJPO as Condition 15, but it is not 

incorporated anywhere in the JA’s Exhibit 9.10, the CAM for which Commission 

approval is being sought in this proceeding. If Staff misunderstands the above quoted 

paragraph on Page 56 of the ALJPO that additional language was to be added to the 

CAM and that the ALJPO found a condition to be sufficient, Staff suggests that the 



11-0559 
Staff BOE 

 

21 
 

above quoted paragraph on Page 56 should be modified. This suggested proposed 

language is in the alternative to Staff’s Technical Correction 1 proposal that the 

Commission’s Order direct the JA to file an amended CAM with additional language.     

(ALJPO, p. 56) 
Proposed Language (Alternative) 

 
Staff proposes the following alternative technical correction to the ALJPO’s 

Section IV. Contested Issues, E. Commission Analysis and Conclusion: 

The Commission is satisfied, based on the arguments presented, that with 
the addition of the condition proposed by Joint Applicants suggested 
language, that the relief sought by Staff is essentially achieved, and that 
the modified Section V of the CAM should remain as part of the CAM 

 

such 
Condition is hereby reflected in Appendix A attached hereto, as item 15. 

* * * 
B. 

 

Technical Correction 2 

The second technical correction concerns the lack of a conclusion or rationale on 

the ALJPO’s adoption of the JA’s alternative to Staff’s recommendation that the ASAs 

should include a list of additional receiving companies so that it is apparent which 

entities are receiving services under each ASA. The ALJPO notes that the JA propose 

as an alternative that this information be provided on an annual basis in connection with 

the agreed provision of templates of allocation percentages. (ALJPO, p. 56)   Having 

made this statement, the ALJPO does not definitively indicate that Staff’s proposed 

revisions to the ASAs were not adopted in the ALJPO, or why the JA’s proposal is 

preferable to Staff’s recommendation.  Staff believes a rationale for this decision should 

be included in the Commission’s conclusion if the Commission accepts the proposal of 

JAs.  
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(ALJPO, p. 56) 
Proposed Language 

 
Staff proposes the following technical correction to the ALJPO’s Section IV. 

Contested Issues, E. Commission Analysis and Conclusion: 

The Commission also notes that the Joint Applicants propose that the 
rather than include in the ASAs a list of additional receiving companies, 
that this information be provided on an annual basis in connection with the 
agreed provision of templates of allocation percentages.

* * * 

 The Commission 
declines to adopt Staff’s recommendation, noting that all parties to the 
ASAs need not be identified. The Commission instead prefers to rely on 
the annual template of allocation percentages to stay apprised of parties 
to the ASAs. 

 

IV. Conclusion 

 
 WHEREFORE, Staff respectfully requests that the Commission’s order in this 

proceeding reflect all of Staff’s recommendations. 

 

       Respectfully submitted, 

       ____________________________ 

Megan C. McNeill 
Staff Counsel 
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