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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMEREN ILLINOIS COMPANY    ) 

d/b/a Ameren Illinois,     ) 

Petitioner       ) 

        ) Docket No. 12-0244 

Smart Grid Advanced Metering    ) 

Infrastructure Deployment Plan    ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

RESPONSE TO AMEREN’S MOTION TO STRIKE PORTIONS OF STAFF’S BRIEF 

 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of 

the State of Illinois (“the People” or the “AG”), pursuant to Part 200.190 of the Rules of 

Practice of the Illinois Commerce Commission (“the Commission”), 83 Ill.Admin.Code Part 

200.190 and the schedule established by the Administrative Law Judges, hereby file their 

Response to Ameren Illinois Company’s (“AIC”,  “Ameren” or “the Company”)  “Motion  to 

Strike Staff’s Proposed Rate Impact Modifications to the AMI Plan” in the above-captioned 

proceeding.  While the People’s Brief is not a subject of the Company’s Motion, the People 

seek leave to file this Response for the Commission’s consideration because the Motion filed 

by Ameren includes serious misstatements in fact and law about alleged due process 

violations.  In addition, if the relief sought by Ameren is granted by the Commission, it would 

create an unlawful precedent that is contrary to Illinois law for Commission assessments of 

evidentiary presentations by Staff and Intervenors.in contested cases before the Commission.   

AMEREN’S DUE PROCESS RIGHTS WERE NOT VIOLATED WHEN STAFF 

RECOMMENDED THAT THE COMMISSION ORDER THE COMPANY TO 

SUPPLY BILL IMPACT DATA AND SPECIFIC AMI COST DATA. 
 

Ameren complains that Staff’s Brief, for the first time, proposed “new modification[s]” to 

the AMI Plan, including (1) the disclosure of projected rate impact data for a typical residential 
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customer, and (2) the filing of historical AMI costs, projected AMI costs, AMI costs allocated to 

gas operations projected monthly rates and rate impacts.”  Ameren Motion at 3.  As a result, the 

Company opines, “Ameren Illinois did not have the opportunity to respond to this proposed Plan 

modification in rebuttal testimony and did not have the opportunity to test the merits of this 

proposed Plan modification in cross-examination of any party witness.”  Id.  Citing a string of 

inapposite Commission dockets involving Commission rejection of evidence submitted after the 

close of evidentiary proceedings, the Company argues that consideration of Staff’s bill impact 

and data filing recommendations would be “fundamentally unfair.”  Id. at 2, 4.  

Ameren’s complaint of due process violations should be rejected out of hand.  First, 

Illinois courts have made clear that the Commission assumes an active role in regulating utilities 

and assessing utility filings.  Under the comprehensive scheme set out in the Public Utilities Act, 

the Commission is to be an active participant.  People of the State of Illinois, ex rel. Hartigan v. 

Illinois Commerce Comm’n, 117 Ill.2d 120, 135 (1987).  (“The Commission is not merely an 

arbitrator between a utility seeking a rate increase and any parties who happen to oppose it. 

Rather, the Commission is an investigator and regulator of the utilities, and … it may not rely on 

intervening parties to contest a rate increase or to challenge the evidence offered by the utility.”)  

The General Assembly has equipped the Commission as an agency with a budget that enables it 

to employ economists, engineers, accountants and other experts to assist it in its regulatory 

mandate of investigating utility filings.  The Commission’s Staff (and indeed any intervening 

party) has the right to advise and request that the Commission order the filing of bill impact data 

and other regulatory data in dockets involving the requested expenditure of millions of dollars on 

investments for which ratepayers will be required to compensate the utility.   
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Second, a party’s or the Commission Staff’s request that a utility file bill impact data is 

common practice in any Commission proceeding involving requests for rate increases or 

approval of certain infrastructure investments and operating expense expenditures.  For example, 

in Article IX rate cases, the Administrative Law Judges routinely require the petitioning utility to 

file bill impact data, including rate impacts for low, average and above-average usage customers 

for each rate class after the close of the record and the issuance of a Proposed Order.  See, e.g., 

ICC Docket 11-0721, Commonwealth Edison Company’s Proposed Tariff and other Changes 

Pursuant to Section 16-108.5 of the Public Utilities Act, ALJs’ Post-Record Data Request of 

May 4, 2011.
1
  This is the case even though the Proposed Orders adopt revenue requirement 

levels that fall below the level requested by a utility in its proposed tariffs and evidentiary 

presentation.  These requests are in addition to a utility filing revenue and bill comparisons of 

proposed rate changes under Part 285 of the Commission’s Rules.  See 83 Ill.Admin.Code Part 

285.1015 (Revenue Comparisons of Present and Proposed Rates) and 83 Ill.Admin.Code Part 

285.5135 (Bill Comparisons). Clearly, at that point in time, utilities are not given the opportunity 

to protest or otherwise assert due process claims because no party specifically sought such 

information during the course of the case in testimony.  While these examples involve utility 

requests for rate changes, as opposed to approval of an AMI Plan, the facts are relevant here 

because that post-record request by the ALJ is not viewed as any kind of “fundamentally unfair” 

post-hearing evidentiary presentation or “new recommendations” not offered in testimony during 

the proceeding.  Ameren Motion at 4. 

                                                           
1
 See also ICC Docket No. 09-0263, Commonwealth Edison Company’s Petition to Approve an Advanced Metering 

Infrastructure Pilot Program and Associated Tariff s, ComEd Exhibit 5.02 (attachment to the Direct testimony of ComEd 

witness Martin Fruehe).  In this case, which involved the Commission’s approval of ComEd’s AMI Pilot, the ComEd itself 

provided bill impact data in its Direct case, as shown in ComEd Exhibit 5.02.    
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Indeed, the provision and Commission analysis of bill impact data is required under 

Illinois law before the Commission can approve a rate increase or rate restructuring.  Citizens 

Utility Board v. Illinois Commerce Comm’n, 276 Ill.App.3d 730, 736, 658 N.E.2d 1194 (1995). 

(The Commission could not meet its duty to “protect[ ] the interests of the ratepayers” [Citizens 

for a Better Environment v. Illinois Commerce Comm'n (1981), 103 Ill.App.3d 133, 142, 58 

Ill.Dec. 652, 430 N.E.2d 684], without taking into account the varying effect of rate restructuring 

on consumers.”) While this docket is not an Article IX rate increase or rate restructuring request, 

the Company has asked the Commission to approve an AMI investment plan involving the 

expenditure of hundreds of millions of dollars that ratepayers will be required to pay for in rates 

under Section 16-108.5 of the Act.  While the electric utilities may have successfully pushed for 

the General Assembly’s embrace of smart grid investments and formula rate regulation, they did 

not succeed in altering the Commission’s authority to regulate electric utilities.  Section 16-108.6 

of the Act(c) envisions Commission modification of AMI Plans.  220 ILCS 5/16-108.6(c). 

Certainly, a request by the Commission Staff or any other party that a utility provide bill impact 

data for planned investments that will be incorporated in customer rates pursuant to Section 16-

108.5 and 16-108.6 of the Act does not require a utility response in testimony as to why that 

request is inappropriate.   

In the Brief in this docket submitted by the State of Illinois, the People, like Staff sought 

the Commission to require the submission of bill impact data by Ameren, so that the 

Commission can have some idea at this juncture in the AMI investment process as to how much 

customers rates will change as a result of the plan put forth by Ameren.  The People’s Brief 

stated:   

Another factor impacting the Commission’s decision is the 

absence of bill impacts data associated with a combination gas and 
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electric digital meter deployment.  As noted above, the Company 

failed to calculate any bill impacts (let alone costs and savings) 

associated with the installation of gas meters should the company 

choose to follow through with a gas meter installation as part of its 

AMI plan.  Tr. at  130.  While Ameren claims that a joint 

installation of electric and gas meters would permit it to coordinate 

its business, billing, and customer processes simultaneously, the 

Company is asking the Commission to take a leap of faith about 

the unspecified costs and benefits of digital gas meters.   Tr. at 

137-138.   

Staff Cross Ex. 1 asked the Company to provide for each year, 

2012 through 2031, the annual increase in residential rates required 

to recover the costs related to the “Grand Total O&M/Capital” 

investment identified in the Plan’s Cost Summary, located on the 

bottom line of Table 8.2. of Ameren Ex. 2.1.  In its response, 

Ameren stated that it “has not performed an analysis of the 

potential annual increase in residential rates required to recover the 

specific costs related to the “Grand Total O&M/Capital” 

investment identified on the bottom line of Table 8.2.”  Staff Cross 

Ex. 1.  The Company also stated that “it also does not believe it 

was necessary to perform a rate impact analysis for purposes of the 

filing” and conducted no analysis of the impact on residential 

delivery service rates associated with AMI investment by Ameren 

Rate zone.  Id.; Tr. at 73.    

While Section 16-108.5 of the Act only requires participating 

formula rate utilities to file a report with the Commission on or 

before July 31, 2014 that sets forth the average annual increase in 

the average amount paid per kwh for residential eligible electric 

retail customers,  the Act renders the formula rate and 

infrastructure investment provisions inoperative if the average 

annual increase exceeds 2.5% as calculated pursuant to subsection 

(g), as of the date of the report, “and the utility shall no longer be 

eligible to annually update the performance-based formula rate 

tariff pursuant to subsection (d)” of Section 16-108.5.   

Presumably, the Commission shares an interest with ratepayers in 

evaluating what approval of the proposed AMI Plan would mean 

for electric delivery service rates under the assumptions and 

investment timeline provided by Ameren.  If the filed AMI Plan 

indicates that rates will increase to the extent that the Section 16-

108.5(g) formula rate and infrastructure investment expiration 

provisions is triggered, the Commission would be justified in 

requiring changes to the Plan to avoid the risks of partial 

deployment.  For example, should rates exceed the cost/kwh cap 

delineated in the statute, ratepayers could be left with a partially 

built AMI network and revenue responsibility for millions in costs 

without receiving the alleged benefits associated with smart grid 



6 
 

investments.  Given that the Commission is approving a Plan for 

the expenditure of approximately hundreds of millions in capital 

and O&M costs through 2031 associated with the installation of 

AMI technology, the Commission must assess potential bill 

impacts in its Plan review in this docket.   

 

AG Initial Brief at 28-29.  Neither the People’s nor Staff’s request for bill impact data is 

improperly timed.  Certainly neither the People nor Staff was obliged to make this request in pre-

filed testimony.  Ameren’s claim that its due process rights were violated is particularly hollow 

when one considers that Staff did through cross-examination, introduce its specific request for 

such data and the Company’s response to that request.  That Ameren chose to claim in that 

response that it did not have to supply such data under its view of Sections 16-108.5 and 16-

108.6 of the Act suggests that Ameren would state just that in any responsive testimony on the 

point.  Moreover, the fact that the Company did not have an opportunity to respond to these 

recommendations in a brief is more a function of the schedule to which Ameren agreed at the 

start of this docket – not any sort of due process infringement.  

Moreover, the necessity or appropriateness of Commission review of bill impact data in 

this proceeding is a legal argument, not typically developed or assessed in pre-filed testimony.  

Parties make legal arguments for the first time regularly in post-trial briefs.  Ameren’s claim that 

it was somehow robbed of an opportunity to assert its views on the necessity of bill impact data 

is simply off-base.  Ameren’s argument that a party must encapsulate requests for bill impact and 

other data in pre-filed testimony also arguably shifts the burden of proving the reasonableness of 

a utility filing to Staff and Intervenors – a legal theory specifically rejected by the Illinois 

Supreme Court.  Requiring intervenors to establish unreasonableness is no substitute for 

requiring proof of reasonableness.  Hartigan, 117 Ill.2d at 135-136.  Granting the relief sought 

by Ameren would constitute an analogous shift in the evidentiary burden on parties in 
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Commission dockets in which impacts on customer rates might be at issue, as it would require 

stakeholders who lack the monetary resources to sponsor witnesses (but nevertheless have an 

interest in the Commission’s consideration of bill impacts of utility proposals) to file testimony 

before arguing in briefs that rate impacts should be considered.  

Finally, it should be noted that requests for the filing of certain information do not 

constitute substantive “modifications” to the Ameren AMI Plan, as Ameren characterizes them.  

If Ameren provided every bit of data requested in Staff’s and the People’s briefs, its AMI Plan 

per se, would not change.   

CONCLUSION 

 WHEREFORE, for all of the reasons stated above, the People of the State of Illinois urge 

the Commission to deny Ameren’s Motion to Strike Staff’s Proposed Rate Impact Modifications 

to the AMI Plan. 

 

Respectfully submitted, 

 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 

 
Senior Assistant Attorney General 

Timothy O’Brien 

Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph St., 11th Floor 

Chicago, IL 60601 

Telephone (312) 814-3736 

Fax (312) 814-3212 

Email: tsobrien@atg.state.il.us 

Email: klusson@atg.state.il.us 

Dated:  May 9, 2012 
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