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 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with 83 Illinois Administrative Code 200.190 

and the schedule established by the Administrative Law Judge (“ALJ”), hereby 

submits this Response to Ameren Illinois Company’s (“Ameren” or the 

“Company”) Motion to Strike Staff’s Proposed Rate Impact Modification to the 

AMI Plan and states as follows: 

I. Procedural History 

On March 30, 2012, Ameren Illinois Company d/b/a Ameren Illinois 

(“Ameren” the “Company”) filed its Verified Petition for approval of its Smart Grid 

Advanced Metering Infrastructure (“AMI”) Deployment Plan (“AMI Plan”), 

pursuant to Section 16-108.6 of the Illinois Public Utilities Act (“Act”).  220 ILCS 
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5/16-108.6.  An evidentiary hearing was convened on April 26, 2012.  On May 3, 

2012, Staff and the other parties filed Post-Hearing Briefs.  On May 7, 2012, 

Ameren filed a Motion to Strike, claiming that “Staff’s recommendation requiring 

AIC to disclose projected customer rate impacts of AMI deployment was 

presented for the first time in Staff’s post-hearing brief, after the record was 

marked heard and taken.”  Motion, at 1.  Ameren claims that this denies Ameren 

due process, that it did not have the opportunity to respond in rebuttal testimony, 

nor did it have the opportunity to test the merits of this proposed Plan 

modification during cross-examination.  Motion, at 2-3.  For the reasons stated 

herein, Ameren’s Motion to Strike is without merit and should be denied.  

II. Argument 

Ameren incorrectly states that it was denied due process because Staff 

did not offer a witness or testimony on this issue.  However, Ameren’s actual 

complaint appears to be that Staff has offered a new argument, not new 

evidence.  The defects in Ameren’s objection are obvious:  parties need not tell 

their opponents what their arguments, properly grounded in record evidence, will 

be in briefs beforehand.  A brief is each party’s opportunity to summarize the 

record evidence as they interpret it and offer recommendations to the 

Commission.  Such is the nature of litigation.   

 Staff did not offer its opinion on Ameren’s lack of cost recovery information 

in a vacuum.  On the contrary, Ameren admits that the evidence upon which Staff 

based its argument referred to Ameren’s response to Staff’s Data Requests, and 

also to cross-examination of Ameren witness Craig Nelson.  Motion, at 3.  
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Ameren did not object to the introduction of these Data Request (“DRs”) 

responses into evidence, and should reasonably have known that Staff would 

likely comment upon them in its brief.  Tr., April 26, p. 128.  Otherwise, there 

would have been no purpose for their introduction into evidence.  Furthermore, 

Staff counsel cross-examined Mr. Nelson specifically on Ameren’s responses to 

these DRs, which Ameren also notes in its Motion.  Id., at 124-28.  Ameren 

counsel was at liberty to conduct re-direct examination if Ameren had further 

information it wanted to elicit from its witness on the subject.  It is disingenuous 

for the Company to now claim that it had no opportunity to respond – certainly 

the record included information on the subject of cost recovery, upon which Staff 

commented in its brief.  Staff’s recommendations follow from the evidence 

adduced during discovery and during the evidentiary hearing.  As Ameren states: 

“the due process requirements of administrative proceedings include ‘the 

opportunity to be heard, the right to cross-examine adverse witnesses, and 

impartial rulings on the evidence.’”  Motion, at 1, citations omitted.  Ameren was 

afforded every one of those requirements, as described above.  The Commission 

is free to accept or reject Staff’s recommendation.  The Commission bases its 

decisions upon the substantial evidence in the record; any reviewing court relies 

upon its technical expertise.  The People Ex. Rel. Hartigan v. Ill. Comm. 

Comm’n., 148 Ill. 2d 348, 381-82 (Ill. 1992). 

 Furthermore, Ameren’s arguments are contradicted by well-developed 

case law.    The situation here is analogous to a closing argument, where it is 

axiomatic that a party may make any argument based on the record evidence 
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and any reasonable inferences that may be drawn from that evidence.  See, e.g., 

People v. Runge, 234 Ill. 2d 68, 142; 917 N.E.2d 940; 2009 Ill. LEXIS 635 (2009); 

McDonnell v. McPartlin, 192 Ill. 2d 505, 524; 736 N.E.2d 1074, 2000 Ill. LEXIS 

830 (2000). As the Illinois Supreme Court noted in McDonnell:  

Whether a defendant may argue that the nonparty physician is 
negligent is governed by the same principles applicable to other 
arguments made in closing. The general rule is that a party is 
"privileged to discuss the evidence introduced and all reasonable 
inferences that may be drawn therefrom." Forest Preserve District 
v. Alton R.R. Co., 391 Ill. 230, 236, 62 N.E.2d 701 (1945). Only 
competent evidence, of course, will be considered in determining 
whether a given argument is proper. See Schaffner v. Chicago & 
North Western Transportation Co., 129 Ill. 2d 1, 19-20, 133 Ill. Dec. 
432, 541 N.E.2d 643 (1989). 
 
McDonnell v. McPartlin, 192 Ill. 2d at 524. 

 

Similarly, in the instant proceeding, Staff has presented arguments that are firmly 

grounded in the record evidence and reasonable inferences – indeed, compelling 

inferences - that can be drawn from that evidence.   Ameren’s Motion is, in short, 

a complete non-starter, which fails to recognize the basic distinction between 

evidence and argument. 

 

Ameren cites to Commission Orders in Docket Nos. 02-0170, 00-0260, 

92-0121 and 94-0066 in support of its arguments.  These decisions are 

inapplicable, here.  In Docket No. 02-0170, 2003 Ill. PUC LEXIS 682, Aug. 6, 

2003, at *35-36 the overarching issue was the weight to be given to a memo that 

was relied on as expert testimony by Nicor Gas Company (“Nicor”).  Order, 

Docket No. 02-0170, 2003 Ill. PUC LEXIS 682, Aug. 6, 2003, at *30.  The memo 

was written by an individual who was not made available at trial.  Id.  Nicor 

attached to its BOE, several months after the record had been marked heard and 

http://www.lexis.com/research/buttonTFLink?_m=ed54185b0f06d1a9827fd98454b99db7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%20505%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=78&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b391%20Ill.%20230%2c%20236%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzk-zSkAb&_md5=5385d840d4dfb6dcf2a152af264281e7
http://www.lexis.com/research/buttonTFLink?_m=ed54185b0f06d1a9827fd98454b99db7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%20505%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=78&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b391%20Ill.%20230%2c%20236%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzk-zSkAb&_md5=5385d840d4dfb6dcf2a152af264281e7
http://www.lexis.com/research/buttonTFLink?_m=ed54185b0f06d1a9827fd98454b99db7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%20505%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b129%20Ill.%202d%201%2c%2019%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzk-zSkAb&_md5=8da15389b951f0ec1984e12da2e4b3e2
http://www.lexis.com/research/buttonTFLink?_m=ed54185b0f06d1a9827fd98454b99db7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%20505%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b129%20Ill.%202d%201%2c%2019%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzk-zSkAb&_md5=8da15389b951f0ec1984e12da2e4b3e2
http://www.lexis.com/research/buttonTFLink?_m=ed54185b0f06d1a9827fd98454b99db7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b192%20Ill.%202d%20505%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b129%20Ill.%202d%201%2c%2019%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzk-zSkAb&_md5=8da15389b951f0ec1984e12da2e4b3e2
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taken, the resume of that individual to show his qualifications.  Id. at *35-36.  The 

Commission ruled that consideration of that evidence, without the opportunity to 

cross examine the individual as to the information contained therein, contravened 

due process.   Id., at *36.  In short, this case involved an attempt to improperly 

introduce evidence after the close of the record in a Reply Brief on Exceptions, 

not the argument of a position grounded in the evidentiary record, and discussed 

in a brief. 

Similarly, the pertinent issue in Docket No. 00-0260 concerned the 

development and review of audit standards and measures developed by a third-

party independent auditor related to the merger between Ameritech and SBC 

Communications, Inc. (“SBC”).  Order, Docket No. 00-0260, 2001 Ill. PUC LEXIS 

871, Sept. 12, 2001, at *1.  In that matter, the Commission ordered a separate 

proceeding involving the independent auditor to address merger related costs 

and savings issues.  Id., at *19-20.  The Commission found that as the docket 

would involve a review of standards that were developed by the independent 

auditor, logic and due process concerns required the participation of the 

independent auditor.  Id.  In short, the concern in the docket was with the 

evidence involved in that proceeding, i.e. the standards developed by the 

independent auditor, not with any position taken in a brief, based upon properly 

adduced evidence.  

In Docket No. 92-0212, ComEd sought a Certificate of Public 

Convenience and Necessity for the construction of a 138kV transmission line.  

Order, Docket No. 92-0121, 1995 Ill. PUC LEXIS 232, Apr. 12, 1995, at *2.  In 
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hearings, The Citizens Against Unsafe Electricity (“CAUSE”) argued an alternate 

plan that evidence showed was not the least cost alternative to ComEd’s plan.  

Id., at *25-26.  In its brief, CAUSE admitted such, and then offered a new 

construction proposal which it claimed was the best and least cost proposal.  Id.  

The Commission found that this violated due process because the proposal was 

offered after the close of evidence and was without support in the evidentiary 

record.  Id., at *26.  The Commission went on to conclude: 

The Hearing Examiners are required to formulate recommendations 
to the Commission based on the evidence presented into the 
record.  It would have the Hearing Examiners ignore the record and 
recommend to the Commission a course of action on a proposal 
which at this point is nothing more than speculation. 

Id. 
 
In short, the integral consideration in the Commission’s decision in Docket No. 

92-0121 was the lack of record evidence for CAUSE’s alternative proposal which 

rendered it mere speculation.  In contrast, in the instant proceeding, as Ameren 

admits, Staff’s position is grounded in the evidentiary record and supported by 

record evidence.  Motion, at 3-4.  In fact, Ameren admits in its Motion that Staff 

sent data requests exploring whether AIC would be willing to provide historical 

and projected customer impact of AMI investment, to which Ameren responded 

they would not.  Motion, at 4.  Indeed, Staff has recommended in its brief that 

Ameren provide this information, based on the evidence presented into the 

record, exactly as the Commission concluded was proper in Docket No. 92-0121.     

Likewise, in Docket No. 94-0066, the pertinent issue involved revisions 

first proposed by Staff in Staff’s brief.  Order, Docket No. 94-0066, 1995 Ill. PUC 

LEXIS 176, Feb. 23, 1995, at *268.  There the Commission found that the 
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revisions should be afforded no weight because they were not grounded in the 

evidentiary record and supported by record evidence.  Id., at *267-68.  In the 

instant proceeding, however, as has been noted, Ameren admits that Staff’s 

position is grounded in the evidentiary record and is supported by record 

evidence.  Motion, at 3-4.  Further, as the Order in Docket No. 94-0066 clearly 

indicates, at issue was the weight to be given to consideration of Staff’s proposed 

revisions, and not whether Staff’s proposed revisions should be stricken as 

improper.  Therefore, the decision in Docket No. 94-0066 is inapplicable here. 

Finally, Staff notes that Ameren certainly appears to find distasteful Staff’s 

argument that Ameren should have provided cost recovery information in its 

Plan.  However, nothing in Sections 16-108.5 or 16-108.6 of the Act prohibit the 

Commission from looking at the rate impacts of AMI deployment.  Further, 

Ameren waived its opportunity to appropriately respond to briefs by 

recommending against a reply brief, and agreeing to waive replies.  See, 

Ameren’s Motion to Set Case Schedule, ¶3; Tr., April 5, 2012, p. 7.  Ameren 

cannot now complain about the consequences of that decision, nor claim it is 

hindered or prejudiced by the shortened timeline.  Certainly Ameren could have 

responded in a Reply Brief to Staff’s recommendation, had there been an 

opportunity.  All parties are subject to the fact that they cannot respond to each 

others’ briefs before a Proposed Order is issued.  Ameren, just as all parties in 

this docket, will also have an opportunity to respond to any finding in the 

Proposed Order in its Brief on Exceptions.  Therefore, a motion to strike is an 
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inappropriate tool, in this case - simply because the recommendation is 

unpalatable does not make it unlawful.            

III. Conclusion 

WHEREFORE, for all the reasons set forth above, Ameren’s Motion 

should be denied. 

       Respectfully submitted, 
 
        __________________________ 
  

JESSICA L. CARDONI 
JOHN L. SAGONE 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312) 793-2877  
Fax:  (312) 793-1556 
jcardoni@icc.illinois.gov 
jsagone@icc.illinois.gov 
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