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PROPOSED ORDER 

 
By the Commission: 
 
I. PROCEDURAL BACKGROUND 
 
 On August 1, 2011, Atmos Energy Corporation (“Atmos”) and Liberty Energy 
(Midstates) Corp, (“Liberty”) (collectively, “Joint Applicants”) filed an Application 
(“Application”) with the Illinois Commerce Commission ("(“Commission")”) seeking 
approval under the Public Utilities Act (“Act”) (220 ILCS 5/101 et seq.) of the purchase 
by Liberty of Atmos’ Illinois natural gas utility operations and other relief. 
 
 In their Application, the Joint Applicants indicated that the reorganization would 
meet the requirements of Section 7-204(b)(1) through 7-204(b)(7) and 7-204(c) of the 
Act and submitted testimony from both Atmos and Liberty witnesses.  Staff of the Illinois 
Commerce Commission ("(“Staff")”) participated in this docket.  No petitions to intervene 
were filed in this proceeding.  On January 31, 2012, an evidentiary hearing was held at 
the Commission's offices at 527 E. Capitol, Springfield, Illinois. 
 
 To reflect the issues which were resolved by the parties, Staff and Joints 
Applicants entered into a stipulation, “Agreed Stipulation Between Joint Applicants and 
Staff,” (“Stipulation”) which is demonstrative of some of the issues and conditions which 
Staff and Joint Applicants have resolved. Following the evidentiary hearing, the parties 
filed Initial and Reply Briefs.  On April 13, 2012, the ALJ marked the record “Heard and 
Taken”.  A Proposed Order was served on the parties. 
 
II. INTRODUCTION 
 

A. Proposed Reorganization 
 
 On or about May 12, 2011, Atmos and Liberty entered into an Asset Purchase 
Agreement, (“Purchase Agreement”), which Purchase Agreement provides for the 
purchase by Liberty of Atmos’ natural gas utility operations in Illinois, Iowa and Missouri.  
The parties note that in Illinois, Atmos provides natural gas distribution service to 
approximately 24,000 customers. 
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 Liberty notes that its ultimate parent, Algonquin Power and Utilities Corp. 
(“Algonquin”), is a publicly traded corporation that owns and operates an approximately 
US$1.1 billion portfolio of renewable power electric generation and utility operations 
across North America.  The Joint Applicants suggest that as an experienced utility 
owner, Algonquin has developed a record of strong customer service, delivering safe 
and reliable power, water, and wastewater services to its customers. 
 
 The Joint Applicants argue that some of the benefits to this transaction include 
Algonquin's emphasis on local management and operation, which includes that 
functions related to customer service, human resources or that are regulator -facing 
should be performed in the service territory, as opposed to central operations.  The 
Joint Applicants state this will translate in to an immediate increase in desirable jobs 
being repatriated to Illinois.  Liberty is committed to reinvesting capital in Illinois to 
preserve Liberty's regulatory assets and to extend the availability of natural gas in 
Illinois. Adding local personnel will create quality jobs in Illinois and enhance customer 
experiences, including by staffing customer walk-in centers. Liberty suggests that 
Algonquin’s local emphasis will also increase the extent to which rates are based on 
costs incurred primarily at the local level and readily identifiable with the services 
provided. Moreover, Liberty Energy ((Midstates)) anticipates the potential for a close 
working relationship with the Commission following the closing of the proposed 
transaction. 
 

B. The Applicants and Related Parties 
 
 Atmos is a corporation duly organized and existing under the laws of the State of 
Texas and the Commonwealth of Virginia, with its principal offices located in Dallas, 
Texas; and is a public utility within the meaning of the Act. It is engaged in the business 
of distributing and selling natural gas in Illinois as well as in the States of Georgia, 
Tennessee, Virginia, Missouri, Mississippi, Iowa, Kansas, Texas, Louisiana, Colorado 
and Kentucky. Atmos provides natural gas in Illinois to approximately 24,000 customers 
located in six operating areas—Virden, Vandalia, Harrisburg, Metropolis, Salem and St. 
Elmo. 
 
 Liberty's ultimate parent, Algonquin, is a Canadian corporation whose stock is 
traded on the Toronto Stock Exchange. It has two business units: (a) a power 
generation unit that includes forty-five renewable power generating facilities and twelve 
high-efficiency thermal generating facilities located in six U.S. states and Canada, and 
(b) a utility services unit that owns and operates twenty regulated utilities located in five 
states that provide retail water, sewer and electric utility service.  
 
 Algonquin acquired its first regulated utility operations in 2001 and since then has 
acquired an additional nineteen different water, waste water and electric utilities serving 
a total of approximately 125,000 customers in the United States—approximately 47,000 
electric utility customers and approximately 75,000 water customers.  
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 As discussed, Liberty is an indirect subsidiary of Algonquin, and it will become a 
public utility within the meaning of the Act upon the closing of the Purchase Agreement. 
The Joint Applicants note that Algonquin conducts its regulated utility operations 
through subsidiaries. Algonquin’s regulated utilities businesses are organized under its 
wholly owned subsidiary Liberty Utilities (Canada) Corp. ("(“LUC"),”), a Canadian 
corporation, which owns Liberty Utilities Co.,. (“Liberty Utilities”), a Delaware 
corporation,  which in turn owns Liberty Energy Utilities Company (“("Liberty Energy”),"), 
which through subsidiaries currently provides electrical utility services to approximately 
47,000 customers. Liberty Energy is the immediate parent of Liberty.  LUCLiberty 
Utilities also owns Liberty Water Co., a Delaware corporation that provides, through 
operating subsidiaries, regulated water utility services to more than 75,000 customers 
with a portfolio of nineteen water treatment facilities. at the time the Application was 
filed. None of these entities are currently public utilities in Illinois. 
 

C. The Proposed Transaction 
 
 The Purchase Agreement provides for the transfer of Atmos’ Illinois, Iowa and 
Missouri natural gas distribution utility operations to Liberty.  The Joint Applicants note 
that the purchase price of the assets is approximately $124 million, subject to 
adjustment as set forth in the Purchase Agreement.  The Joint Applicants suggest that 
the purchase price is reasonable and is the result of arms’ length negotiations.  Liberty 
notes that it is not assuming any existing indebtedness under the Purchase Agreement.  
 
 As set forth in the Purchase Agreement, included in the assets to be transferred 
are all applicable governmental permits that may legally be transferred to Liberty.  
Accordingly, subject to Commission approval, the Joint Applicants state that Atmos 
plans to transfer all of the Certificates of Public Convenience and Necessity 
(“Certificates”) it holds in Illinois to Liberty pursuant to Sections 7-203 and 8-406 of the 
Act. The Applicants request authority for this transfer. 
 
 Following the consummation of the transactions contemplated by the Purchase 
Agreement, Liberty Energy (Midstates) will provide service to all of the utility customers 
Atmos currently provides service to in Illinois. The Applicants request approval for 
Atmos to permanently abandon the provision of natural gas service in all areas served 
by Atmos as of the closing of the Purchase Agreement. 
 
 The Joint Applicants state that Liberty requests that the Commission determine 
that its proposed capitalization complies with section 6-103, and requests approval of 
these equity and debt issuances pursuant to section 6-102.  Liberty indicates that 
pursuant to the requested financing, it will pay fees under section 6-108 based on the 
amounts authorized by the Commission (with the proportion attributable to Illinois based 
on the net gas plant allocated to Illinois divided by Liberty’s total net utility plant). Liberty 
requests that the Commission determine that its proposed capitalization complies with 
section 6-103. Liberty believes that allowing it flexibility to adapt its borrowings to market 
conditions in place nearer in time to the closing will improve its ability to obtain the most 
reasonable terms for the debt. Therefore Liberty requests that the Commission allow 
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Liberty the authority to issue the debt in amounts up to those to be requested in later 
filings or testimony on terms consistent with those indicated to the Commission herein 
and in later filings or testimony.  Liberty asserts it would ensure that the debt complies 
with any conditions set forth by the Commission in such an approval. 
 

D. Relief Requested 
 
 The Joint Applicants request the following findings and approvals from the 
Commission: 
 

1. approval under Sections 7-204 and 7-204A of the Act to engage in 
the proposed reorganization, through which Liberty will acquire the 
natural gas operations of Atmos; 

 
2. approval under Section 7-102 of the Act to the extent required; 
 
3. approval under Section 6-103 of the Act of Liberty’s initial 

capitalization; 
 
4. approval of the issuance of equity and long term secured debt 

pursuant to Section 6-102 of the Act; 
 
5. the Commission’s authorization pursuant to Section 7-101 of the 

Act for the entry by Liberty into four separate  AffiliatedAffiliate 
Services Agreements (“ASA”),, and the Commission’s authorization 
for Atmos to terminate its existing ASAAffiliate Services Agreement 
without the requirement to provide notice to the Commission or 
obtain any other approval; 

 
6. approval under Sections 7-203 and 8-406 of the Act to transfer to 

Liberty all of the Certificates of Public Convenience and Necessity 
held by Atmos or its predecessors; 

 
7. the Commission’s authorization for Atmos to abandon the provision 

of natural gas distribution in Illinois pursuant to Section 8-508;  
 
8. approval under Section 5-106 of the Act to maintain books and 

records outside of Illinois;  
 
9. the Commission exercise its authority under Section 9-201 to waive 

the 45 day notice requirement for filing of tariffs; and 
 
10. all other approvals and authority that may be granted by the 

Commission under applicable law that may be required, necessary 
or useful in connection with sale by Atmos and the purchase by 
Liberty, and the transactions contemplated by the Purchase 
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Agreement or the provisions and purposes thereof or described in 
the record. 

 
III. RESOLVED ISSUES 
 

A. Section 7-203 
 
 Section 7-203 of the Act requires that “No franchise, license, permit or right to 
own, operate, manage or control any public utility shall be assigned, transferred or 
leased, nor shall any contract or agreement with reference to or affecting any such 
franchise, license, permit or right be valid or of any force or effect whatsoever, unless 
such assignment, lease, contract, or agreement shall have been approved by the 
Commission.  Such permission shall not be construed to revive or validate any lapsed 
or invalid franchise, license, permit or right, or to enlarge or add to the powers and 
privileges contained in the grant of any franchise, license, permit or right, or to waive 
any forfeiture.”  
 
 Staff witness Brett Seagle recommends that the Commission approve the Joint 
Applicants' request for authority to transfer all applicable obligations from Atmos to 
Liberty at the close of the proposed transaction.  Mr. Seagle based his recommendation 
on his review of information contained in Section 5.9 of the Purchase Agreement.  
Section 5.9 of the Purchase Agreement, Schedule 5.9(a) contains a listing of Atmos’ 
environmental permits and obligations, all municipal and county franchises, supply 
contracts, maintenance and labor agreements, and any other relevant agreements that 
Atmos will transfer to Liberty at the closing of the proposed transaction.  Joint Applicant 
Exhibit 10.1 contains a complete listing of the Certificates of Public Convenience and 
Necessity Atmos intends to transfer to Liberty at the close of the proposed transaction.   
 
 The Commission finds that the evidence in the record supports Commission 
approval pursuant to Section 7-203 of the transfer of all of Atmos’ Illinois certificates of 
public convenience and necessityCertificates to Liberty upon closing of the proposed 
reorganization. 
 

B. Section 7-204(b)(1) 
 
 Subsection 7-204(b)(1) of the Act requires the Joint Applicants to demonstrate 
that “the proposed reorganization will not diminish the utility’s ability to provide 
adequate, reliable, efficient, safe and least-cost public utility service."  (220 ILCS 5/7-
204(b)(1)). 
 
 Staff witness Seagle recommends that the Commission find that the proposed 
reorganization will not diminish the Joint Applicants' ability to provide adequate, reliable, 
efficient, safe and least-cost public utility service.  Mr. Seagle testified that subject to 
certain conditions to which the Joint Applicants and Staff have agreed in the stipulation, 
specifically the Commission’s imposing the conditions recommended by Staff witness 
Richard Bridal on the topic of operation and maintenance budgets and capital 
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expenditure budgets, he recommends that the Commission find that the reorganization 
will not diminish Liberty’s ability to provide adequate, reliable, safe, and least-cost 
service. 
 
 The Commission finds that the Joint Applicants’ have accepted the conditions 
proposed by Mr. Bridal, with minor modifications that have been agreed to by both Staff 
and the Joint Applicants in the Stipulation.  Based on the evidence of record and in light 
of the Joint Applicants’ acceptance of the conditions proposed by Staff, the Commission 
finds that the requirements of Section 7-204(b)(1) have been satisfied. 
 

C. Section 7-204(b)(4) 
 
 Section 7-204(b)(4) of the Act requires that “the proposed reorganization will not 
significantly impair the utility’s ability to raise necessary capital on reasonable terms or 
to maintain a reasonable capital structure.” (220 ILCS 5/7-204(b)(4))   
 
 Joint Applicants state that following the proposed reorganization, all equity 
funding will be raised by Algonquin, the ultimate parent company of Liberty.  Joint 
Applicants note that Algonquin is a publicly-traded Canadian corporation with a 
reasonably strong capital structure comprising approximately 50% debt and 50% equity 
as of June 30, 2011.  Further, Joint Applicants state the $124 million purchase price for 
Atmos is only about 12% of Algonquin’s $1 billion in total assets, and note that 
Algonquin was able to issue 15.1 million shares of common stock and raise over $85 
million in equity in October 2011.  From those facts, Joint Applicants claim that Staff 
witness Janis Freetly concluded that Algonquin has sufficient access to the equity 
markets to raise necessary equity capital on behalf of Liberty.  
 
 Staff alleges that Ms. Freetly indicates that the ability of Liberty to issue sufficient 
debt capital through private placement on reasonable terms was not established, and 
while on its face, the financial forecast provided by Liberty in response to Staff Data 
Request JF-4.01 indicates adequate financial strength to obtain debt financing, Liberty's 
response did not include a sufficiently detailed description of forecast assumptions.  
Further, Staff states Liberty Utilities has no historical financial statements, therefore the 
reasonableness of that forecast cannot be assessed.  Finally, Liberty has no history of 
raising debt capital.  Given that, Ms. Freetly and the Joint Applicants agreed on two 
conditions that would demonstrate whether Liberty Utilities can raise the necessary 
debt. (Stipulation, Attachment A, p. 2)  Before the closing of the proposed 
reorganization, Staff indicates Liberty must file with the Chief Clerk (1) a letter from at 
least one credit rating agency stating its intention to assign a credit rating of BBB (low), 
BBB- or Baa3 or higher to the long-term debt to be issued by Liberty and loaned to 
Liberty through an intercompany note as described on Joint Applicants Ex. 6.3 ; and (2) 
a certified statement either from the chief executive officer or chief financial officer of 
Liberty that certifies that the Company received no oral or written statements from any 
credit rating agency stating an intention to assign the proposed debt issuance a credit 
rating below investment grade.   The letter and certification would indicate that Liberty 
can issue the proposed debt referenced above at reasonable cost. 
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 Further, in her rebuttal testimony, Ms. Freetly proposed that Liberty file a copy of 
a revolving credit facility with a principal amount of at least $60 million as evidence that 
Liberty Utilities will be able to provide Liberty with funds for working capital purposes.  
On January 19, 2012, Liberty Utilities entered into an agreement for an $80 million 
senior unsecured revolving credit facility.  In accordance with Ms. Freetly’s 
recommendation, the Company filed a copy of the revolving credit facility entered into 
by Liberty Utilities.  The effectuation of this agreement provides confidence that Liberty 
will have sufficient liquidity to meet its short-term obligations. 
 
 Staff states that Liberty must request approval of an intercompany agreement to 
incur debt under this facility pursuant to Section 7-101(c) of the Act, which applies to 
transactions between the utility and its affiliated interest.  In addition, approval under 
Section 6-102 is required if the term is longer than 12 months after the date of the 
issuance.  
 
 The Joint Applicants and Staff through a Stipulation have agreed to these 
conditions with certain modifications.  Under the Stipulated conditions, Liberty shall file 
prior to the closing of the proposed reorganization (1) a letter from a credit rating agency 
confirming that the proposed long-term debt is rated at BBB-/Baa3 or higher and (2) a 
certification from Liberty’s CEO or CFO that it received no oral or written statements 
from any credit rating agencies that the proposed debt issuance will be rated lower.  
 
 Staff witness Freetly also proposed that the Commission condition its finding by 
requiring a revolving credit facility with a principal amount of at least $60 million.  Joint 
ApplicantsApplicants’ witness Peter Eichler testified that Liberty Utilities entered into an 
agreement for an $80 million senior unsecured revolving credit facility.  The revolving 
credit agreement was submitted as Joint Applicant Exhibit 9.3. Joint Applicants believe 
that Ms. Freetly’s proposed condition has been satisfied by the filing of the revolving 
credit agreement. Liberty further indicates it will seek Commission approval of this 
revolving credit agreement and intercompany loan document in a separate docket. 
 
 Based on the evidence in the record, and in light of the Joint Applicants’ 
acceptance of the conditions proposed by Staff, the Commission finds that the proposed 
reorganization satisfies the criteria of subsection 7-204(b)(4) of the Act. 
 

D. Section 7-204(b)(5) 
 
 Section 7-204(b)(5) of the Act requires that the Commission must find, in order to 
approve a proposed reorganization, that, among other things, “the utility will remain 
subject to all applicable laws, regulations, rules, decisions and policies governing the 
regulation of Illinois public utilities.” (220 ILCS 5/7-204(b)(5))   
 
 Staff witness Darin Burk testified regarding the Joint Applicant’s obligations to 
comply with Federal pipeline safety standards codified under 49 CFR Sections 191, 
192, 193 and 199 and adopted by the Commission in 83 Ill. Adm. Code 590, the Illinois 
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Pipeline Safety Act, and the Public Utilities Act.  Liberty provided limited information and 
documentation to Mr. Burk regarding its plans to comply with the identified portions of 
the CFR, the Pipeline Safety Act and the Public Utilities Act.  Mr. Burk indicated that he 
had assigned a Senior Pipeline Safety Analyst to review the material provided by 
Liberty.   
 
 Mr. Burk further indicated that, following completion of that review, he will send a 
Notice of Amendment (“NOA”) to Liberty listing each item that needs to be addressed.  
Liberty will be advised in the NOA by what date they should respond outlining the steps 
they will take to address the issues identified in the NOA.  Mr. Burk recommended that 
the Commission should order Liberty, upon approval of the reorganization, to address 
all issues identified in the NOA sent following review of their safety plans and 
procedures and to complete its response by the date provided in the NOA.  Joint 
Applicant witness Eichler indicated that Liberty will address all issues identified during 
the plan and procedure review and subsequently conveyed via the NOA letter from the 
Commission’s Pipeline Safety Program.   
 
 The following condition has been agreed to by Joint Applicants and Staff:  
 

Liberty, following approval of the reorganization, shall address all issues 
identified during the plan and procedure review and subsequently 
conveyed via the NOA letter by the Pipeline Safety Program (“PSP”).  
Revised plans and procedures shall be provided to the PSP by the 
response date identified in the NOA letter and address all issues identified 
by that letter.  (Stipulation, Attachment A, p. 3) 

 
 Staff indicates that as it does not believe the Joint Applicants have satisfied all of 
the requirements of Section 7-204(b)(5), therefore Section 7-204(b)(5) is also 
addressed in the Contested Issues section of this Order. 
 

E. Section 7-204(b)(6) 
 
 Section 7-204(b)(6) of the Act states that “the proposed reorganization is not 
likely to have a significant adverse effect on competition in those markets over which 
the Commission has jurisdiction.” 
 
 Staff witness David Rearden concluded that the Commission should find that the 
proposed organization is not likely to have an adverse effect on competition in those 
markets over which the Commission has jurisdiction. Staff notes that the relevant 
market that the Commission has jurisdiction over is the retail transportation market, and 
that the Commission does not regulate the rates offered by competitive providers, but 
does approve the utility’s tariffs that govern transportation service.  The Commission 
also has jurisdiction to prevent some market abuses, and Staff opines that ratepayers 
are better protected when the retail market is more competitive. Staff notes that Atmos 
does not have transportation tariffs; therefore, the reorganization cannot have an 



 

9 
 

adverse effect on the competition in markets over which the Commission has 
jurisdiction.  
 
 The Commission agrees with Staff, and finds that the proposed reorganization is 
not likely to have a significant adverse effect on competition in the markets over which 
the Commission has jurisdiction. 
 

F. Section 7-204(b)(7) 
 
 Section 7-204(b)(7) states, “[i]n reviewing any proposed reorganization, the 
Commission must find that the proposed reorganization is not likely to result in any 
adverse rate impacts on retail customers.” (220 ILCS 5/7-204(b)(7))   
 
 Since the cost of capital is a component of a utility’s rates, and the cost of capital 
could increase with financial risk, then an increase in financial risk could increase a 
utility’s rates.  Following the reorganization, the utility’s capital structure will contain a 
higher proportion of common equity than Atmos Energy’s capital structure.  Although 
the Company indicates that they are not seeking approval of this proposed capital 
structure for ratemaking purposes, Staff indicates the Commission must consider 
whether the proposed capital structure, in conjunction with other components of the 
revenue requirement, is likely to result in any adverse rate impacts.  
 
 In order to avoid adverse rate impacts, Ms. Freetly recommended a condition, to 
which the Joint Applicants agreed, that essentially caps the common equity ratio for 
ratemaking purposes.  This condition requires that in the next rate proceeding, the pre-
tax cost of capital for Liberty will be set using no higher than the lower of (1) the pre-tax 
cost of capital that would have had if (a) its debt to equity ratio was the same as Atmos’ 
equity ratio as of September 30, 2011 (including short-term debt), and (b) the cost of its 
debt were the same as the cost of debt held by Atmos on September 30, 2011; and (2) 
the pre-tax cost of capital based on the actual capital structure of Liberty.   Staff asserts 
that imposing this condition provides assurance that the Company’s capital structure will 
not contribute to any adverse rate impact resulting from the proposed reorganization. 
 
 Staff witness Bridal made two recommendations in rebuttal testimony with 
respect to approval to the proposed transaction under Section 7-204(b)(7), which the 
Joint Applicants have accepted: 

 
1) Liberty shall submit a report to the Commission on e-Docket with a copy 

to the Manager of the Commission’s Accounting Department by March 
31, 2013 that provides the following: 

 
a. A comparison of Liberty’s 2012 projected budget for the 

Illinois utility operations (Joint Applicants Ex. 5.3 and ICC 
Staff Ex. 9.0 Attachment A) to the actual costs incurred by 
Liberty in operating the Illinois utility during 2012, with an 
explanation for each cost variation +/-15%; and 
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b. A comparison of the 2013 projected budget for the Illinois 

utility operations compared to the actual 2012 costs incurred 
by Liberty in operating the Illinois utility during 2012, with an 
explanation for each cost variation +/- 15%; and 

 
c. A conclusion as to whether the acquisition of the utility 

operations of Atmos in Illinois by Liberty resulted in an 
adverse rate impact.   

 
2) The items identified in Section 1.a.-1.c. above will also be reported 

by the President of Liberty during the annual appearance before 
the Commission which is referenced by Staff witness Seagle . 

 
With the conditions above, Staff believes the proposed transaction meets the 
requirements of Section 7-204(b)(7). 
 
 The Commission finds that, with the agreed conditions, the proposed 
reorganization meets the requirements of Section 7-204(b)(7). 
 

G. Section 7-204(c) 
 
 Section 7-204(c) of the Act requires the Commission to make certain findings 
regarding savings resulting from the proposed reorganization, and costs incurred in 
accomplishing the proposed reorganization.  Specifically, Section 7-204(c) of the Act 
states: 
 

The Commission shall not approve a reorganization without ruling on: (i) 
the allocation of any savings resulting from the proposed reorganization; 
and (ii) whether the companies should be allowed to recover any costs 
incurred in accomplishing the proposed reorganization and, if so, the 
amount of costs eligible for recovery and how the costs will be allocated. 
(220 ILCS 5/7-204(c), Emphasis added) 

 
As such, if the Commission should approve the proposed reorganization, it must make 
two separate findings under Section 7-204(c).   
 
 The Commission notes that the first required finding is determining how any 
savings resulting from the proposed reorganization should be allocated among the 
operating utility, its holding company, its affiliates, its stockholders, and its ratepayers.  
Staff’s recommendation is that all savings resulting from the proposed reorganization be 
flowed through to the costs associated with regulated intrastate operations for 
consideration in setting rates by the Commission.  The Joint Applicants have accepted 
Staff’s recommendation.   
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 The second required finding is two-fold: (a) determining whether the Joint 
Applicants should be allowed to recover any costs incurred  in accomplishing the 
proposed reorganization; and (b) if so, determining what amount of cost is eligible for 
recovery and how those costs should be allocated among the operating utility, its 
holding company, its affiliates, its stockholders, and its ratepayers.  Staff’s 
recommendation is that no costs incurred in accomplishing the proposed reorganization 
should be recovered from Illinois-jurisdictional ratepayers.  Because Staff recommends 
zero cost be recovered, there is no need for a Commission finding on the allocation of 
recoverable cost.  Staff’s recommendations include two points of clarification:  (1) 
“Costs incurred in accomplishing the proposed reorganization” include severance costs 
for any employees removed as part of the reorganization; and (2) Staff’s 
recommendation carries no presumption of recoverability of costs attributed or related to 
the reorganization.  The recoverability of any such costs, which may include costs of 
obtaining continuing services or investments to replace Atmos infrastructure, should be 
determined by the Commission in a future rate case.  The Joint Applicants have 
accepted Staff’s recommendation and clarifications.   
 
 In summary, in the event that the Commission should approve the proposed 
reorganization, Staff witness Bridal recommends, and the Joint Applicants agree, the 
Commission should also make the following rulings: 
 

1) All savings resulting from the proposed reorganization shall be 
flowed through to the costs associated with the regulated intrastate 
operations for consideration in setting rates by the Commission 
(Section 7-204(c)(i) of the Act); and 

 
2) Any costs incurred in accomplishing the proposed reorganization in 

this or any future proceeding shall not be recoverable through 
Illinois jurisdictional regulated rates (Section 7-204(c)(ii) of the Act). 

 
Based on the entirety of the evidence in the record, the Commission finds that 

Staff witness Bridal’s two recommended rulings (as set forth in Section IV.B.1.i-ii. 
above) should be adopted.  The recommendations by Staff witness Bridal reasonably 
provide that any allocation of savings should be flowed through directly to ratepayers 
and prohibit the recovery of costs incurred in accomplishing the reorganization, 
including severance costs.  The Commission agrees that potential recovery of costs 
attributed or related to the reorganization should be determined in a future rate 
proceeding. 

 
H. Section 6-102 

 
 The Joint Applicants have requested approval under Section 6-102 for approval 
to issue equity and long term debt to finance the proposed reorganization. Liberty 
estimates that it will issue a maximum of $67 million of its common stock to its parent, 
Liberty Energy in respect to its equity capitalization.  Since the proposed common stock 
issuance is to an affiliate, Joint Applicants note that Commission approval is needed 
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under Section 7-101.  Liberty notes that its long term debt will be issued by Liberty 
Utilities Co. through a private placement of unsecured notes that are passed through to 
Liberty in the form of an intercompany loan, and that approval of this intercompany loan 
is also required under Section 7-101.  Liberty estimates it would borrow a maximum of 
$55 million in long term debt in respect of its initial debt capitalization.  Liberty states 
that it provided a summary of the key terms of the proposed debt issuance in Exhibit 
6.3, while noting that final details such as interest rate and maturity will not be in place 
until immediately prior to closing.  
 
 Liberty notes that it has agreed to pay fees on the issuance of the equity and 
debt pursuant to Section 6-108 for the proportion attributable to Illinois (determined by 
the net gas plant allocated to Illinois divided by Liberty’ total net utility plant).  That 
proportion is approximately 26% and the calculation for the allocation percentage is set 
forth in Exhibit 9.5.  Based on a maximum authorization of $55 million in long term debt 
and $67 million in equity authorized by this Order, Liberty asserts it shall pay fees equal 
to $53,848.42 as calculated in Appendix B.  
 
 Liberty did not initially request approval for its revolving credit facility because the 
credit facility was not initially expected to have a term greater than 12 months; however 
the revolving credit facility entered into by Liberty Utilities Co. has a term in excess of 12 
months. Liberty and Staff have agreed that approval for the revolving credit facility 
should be addressed in a separate docket. 
 
 Based on the evidence in the record, the Commission concludes that the 
requested financing is necessary to effectuate the proposed reorganization and that it is 
in the public interest. Accordingly, the Commission finds that Liberty is authorized to 
issue the equity and long term debt described above to finance the proposed 
reorganization. In accordance with Section 6-101, Liberty shall place an Illinois 
Commerce Commission identification number on the face of the equity and long term 
debt for proper and easy identification. Liberty shall pay fees under Section 6-108 after 
it becomes aware of the final amounts of equity and debt to be issued. The Commission 
also approves the arrangements that Liberty has identified with Liberty Utilities Co. to 
effectuate these financing activities under Section 7-101 of the Act as we find them to 
be in the public interest. 
 

I. Section 9-201 
 
 Liberty is requesting authority to adopt the tariffs of Atmos immediately upon 
closing and requests that the Commission exercise its authority to waive the 45-day 
notice requirement for the filing of tariffs to assist with an orderly post-acquisition 
transition.  Rather than Liberty’Liberty’s replicating the tariffs of Atmos and identifying 
them as tariffs of Liberty, the Joint Applicants request the Commission waive the refiling 
of the tariffs and consent to the instantaneous transfer of their identity as Liberty’ tariffs, 
at the moment the transaction is effective.  Mr. Eichler noted that the Commission has 
previously allowed tariffs to be adopted without filing new tariffs in Docket No. 00-0261, 
Interstate Power Company's joint application for approval of merger and reorganization.  
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 The Commission notes however, that Section 9-102 of the Act requires every 
public utility to file with the Commission schedules showing all rates, charges, 
classifications, rules and regulations relating to any product, commodity or service 
provided by the utility.  It appears from the relief that the Joint Applicants are requesting, 
that Liberty would be operating as a public utility in the State of Illinois, without effective 
tariffs in its name on file with the Commission.  A review of Docket No. 00-0261 finds 
that the Commission, in that proceeding, authorized Interstate Power Company to file 
new tariffs, identical to the previous tariffs in effect prior to the reorganization, while 
granting a waiver of the 45-day notice requirement of Section 9-201 of the Act. 
 
 The Commission, therefore, shall require the Joint ApplicantsLiberty to file 
contemporaneously with the consummation of the reorganization, new tariffs identical to 
those currently in effect for Atmos, reflecting however the change to Liberty in each 
tariff.  The Commission does, however, exercise its authority to waive the 45-day notice 
requirement for these tariffs to go into effect, and finds that they should be effective 
upon filing. 
 

J. Other 
 
 Staff witness Seagle made two recommendations for conditions with respect to 
Commission approval of the proposed transaction, which the Joint Applicants have 
accepted.  Staff notes that these conditions are similar to the conditions that the 
Commission enacted in the recently approved AGL/Nicor reorganization, (Order, 
December 7, 2011, Docket No. 11-0046, Appendix A, Conditions 27 and 34): 
 

1) Liberty shall file a semi-annual compliance report on the 
Commission’s e-Docket system in this proceeding with a copy to 
the Manager of the Commission’s Accounting Department, 
reporting on Liberty’s progress toward satisfying each condition 
the Commission imposed on Liberty in this case beginning six 
months after the closing of the proposed reorganization and 
continuing until (1) for two years thereafter or (2) Liberty petitions 
the Commission and receives Commission approval to cease filing 
the required reports, whichever comes first. 

 
2) The President of Liberty shall appear before the Commission each 

year on an ongoing basis to report on Liberty’s progress toward 
and continuing compliance with the Commission’s Final Order in 
this case, until such time as Liberty is no longer required to file the 
semi-annual reports set forth in condition 1 above. 

 
 Staff also indicates that pursuant to Section 6-103 of the Act, in any 
reorganization, the Commission shall authorize the amount of capitalization of a public 
utility formed by a reorganization, which shall not exceed the fair market value of the 
property involved. (220 ILCS 5/6-103)  Liberty plans to record the acquisition at book 
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value and does not intend to seek recovery of goodwill or an acquisition premium, which 
will be paid for by and recorded on the books of Liberty. Liberty agreed to file a 
compliance report with a copy to the Manager of the Commission’s Finance Department 
following the proposed reorganization that describes Liberty's post acquisition capital 
structure and identifies the capital structure adjustments that result from the proposed 
reorganization.  In the event that the capitalization exceeds book value, Liberty is 
required to file a petition seeking Commission approval of the fair value study and the 
resulting capital structure for Liberty pursuant to Section 6-103 of the Act. 
 

K. 83 Ill. Adm. Code 505 
 
 Staff also recommends that the Commission find that the Joint 
ApplicantsApplicants’ proposed accounting of the transaction as adjusted by Staff 
witness Bonita Pearce is in compliance with 83 Ill. Adm. Code 505, the Uniform System 
of Accounts for Gas Utilities Operating in Illinois, if the Commission imposes the 
following conditions, as set forth below: 
 

1) Liberty shall accept the corrections to its preliminary journal entries as 
described in the rebuttal testimony of Staff witness Pearce (ICC Staff 
Exhibit 10.0, pp. 3 – 4, lines 64 – 76); and, 

 
2) Liberty shall file the final accounting entries (with the corrections noted 

herein), including the actual amounts recorded by Liberty within 60 
calendar days following the closing of the proposed transaction with the 
Chief Clerk of the Commission, with a copy of the filing to the Manager of 
the Accounting Department of the Commission. 

 
 The Joint Applicants have agreed to these conditions in the surrebuttal testimony 
of Mr. Eichler. 
 
 Additionally, Section 5-106 of the Act specifically requires that: 
 

Each public utility shall have an office in one of the cities, villages or 
incorporated towns in this State in which its property or some part thereof 
is located and shall keep in said office all such books, accounts, papers, 
records and memoranda as shall be ordered by the Commission to be 
kept within the State.  The address of such office shall be filed with the 
Commission.  No books, accounts, papers, records or memoranda 
ordered by the Commission to be kept within the State shall be at any time 
removed from the State, except upon such conditions as may be 
prescribed by the Commission. 
 
Each public utility shall be liable for, and upon proper invoice from the 
Commission shall promptly reimburse the Commission for, the reasonable 
costs and expenses associated with the audit or inspection of any books, 
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accounts, papers, records and memoranda kept outside the State.  (220 
ILCS 5/5-106) 
 
 Liberty has requested approval to maintain books and records outside of 

Illinois and has agreed to be liable to reimburse the Commission for any reasonable 
costs and expenses associated with an audit or inspection of information maintained 
outside Illinois. Liberty indicated its financial and accounting records will be maintained 
in Missouri and that the files will be maintained on the Company’s electronic database 
so that digital copies of all books and records will be available in Illinois and at the 
Commission’s request hard copies will be made available in Illinois as well.  The 
Applicants state that certain original source paper documents may be more efficiently 
maintained in locations other than Illinois.  Staff does not object to the 
CommissionCommission’s granting Liberty permission to keep its books and records 
outside of the State of Illinois. 

 
With regard to ICC Form 21, the Joint Applicants propose that itthey file two 

copies of ICC form 21for21 for 2012. Joint Applicants recommended that the 
Commission order:  
 

1) Atmos shall file an ICC form 21 for the period beginning January 1, 
2012 and ending on the date of closing of the Asset Purchase 
Agreement. 

 
2) Liberty shall file an ICC form 21 for the period beginning on the 

date of closing of the Asset Purchase Agreement and ending on 
December 31, 2012. The filing shall also include a simple 
consolidation of this form with Atmos’ form 21.   

 
Staff has indicated that it agrees with this proposal. 
 
IV. CONTESTED ISSUES 
 
 It appears to the Commission that the contested issues in this docket are 
centered on Liberty’s proposed Affiliated Service Agreements (“ASA”) and Cost 
Allocation Manual (“CAM”).  The parties appear to be in general agreement that the 
ASAs are necessary, and Liberty has adopted most of Staff’s recommendations for 
changes to them.  However, there remain a handful of changes recommended by Ms. 
Pearce that Joint Applicants allege are unduly burdensome, unsupported by the record, 
and not consistent with Illinois law.  
 

A. Section 7-204(b)(2) 
 
 Section 7-204(b)(2) of the Act requires that the Commission must find that  “the 
proposed reorganization will not result in the unjustified subsidization of non-utility 
activities by the utility or its customers.” 
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1. Joint Applicants 
 
 Joint Applicants assert that no party has suggested that the transaction as a 
whole does not meet this requirement, and claim that Algonquin’s corporate structure 
separates its regulated utilities and nonregulated businesses under separate 
subsidiaries, providing clear separation at the corporate level, while its operating 
philosophy keeps costs incurred, where reasonable, at the local level.  With respect to 
Section 7-204(b)(2), the more detailed analysis has principally focused on Liberty’s 
ASAs and CAM.  
 
 Liberty notes that it initially submitted an ASA as Joint Applicant Exhibit F to the 
Application as well as a Cost Allocation Manual as Joint Applicant Exhibit I.  The initial 
ASA was substantially in the form of the Atmos’ current ASA that had previously been 
approved by the Commission in Docket 04-0405.  Based on discussions with Staff, Joint 
Applicants note the initial ASA was completely rewritten with revised ASAs submitted to 
Staff on multiple occasions.  Pursuant to recommendations by Staff that a separate 
affiliate agreement be in place for each entity providing services, Liberty created 
separate affiliate agreements for each of the four entities that will provide services to it.  
The four entities that will provide services to Liberty are Algonquin, LUC, Liberty Utilities 
Co.,, and Liberty Energy Utilities (New Hampshire) Corp (“Liberty NH”).  Joint Applicants 
state that the latest versions of the ASAs and CAM were filed with the surrebuttal 
testimony of Mr. Eichler as Joint Applicant Exhibits 9.6 through 9.10.   
 
 Joint Applicants allege that the ASAs and CAM set forth all of the services to be 
provided under the ASAs and require costs to be allocated in a manner that is 
transparent, fair, and reasonable. Joint Applicants aver that the evidentiary record fully 
supports the required finding under Section 7-204(b)(2), noting that Mr. Eichler testified 
that Illinois ratepayers are fully protected from cross-subsidization because any covered 
transaction that involves Liberty is required to be conducted in accordance with the 
ASAs and CAM.  
 
 The Joint Applicants argue that the ASAs and CAM provide that Liberty will 
receive services from affiliated interests at the cost incurred by those affiliated interests 
to provide such services, and where services are provided to multiple entities, the ASAs 
and CAM set forth clear allocation procedures. As set forth in the CAM, Joint Applicants 
state that the founding principal of the Cost Allocation Manual is to “a) directly charge as 
much as possible to the entity that procures any specific service, and b) to ensure that 
inappropriate subsidization of unregulated activities by regulated activities and vice 
versa does not occur.”  
 
 Joint Applicants opine that the services to be provided to Liberty and the manner 
in which those costs will be allocated are clearly set forth in the ASAs, and because 
Liberty’s rates cannot include any of the charges under the ASAs until the Commission 
approves their inclusion in a rate case, Joint Applicants aver that the Commission can 
generally be assured that no unjust subsidization may occur. However, Joint Applicants 
note that there are also many checks and balances in the ASAs to both ensure that all 
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charges under the ASAs are fair and reasonable and to ensure that the Commission will 
be able to exercise all necessary regulatory oversight, even prior to analysis in a rate 
case.  
 
 Liberty notes it has voluntarily agreed to several safeguards suggested by Staff 
witnesses with respect to its ASAs, including agreeing to an annual internal audit for 
each of the ASAs, which exceeds the biennial audit requirement imposed by 
Commission rules; agreeing to provide a template of all allocation percentages used to 
charge Liberty pursuant to each of the ASAs, which will be updated annually; and 
preparing a billing report summarizing the monthly charges to Liberty under each of the 
ASAs, which will also be filed annually pursuant to each ASA.  Additionally, Liberty 
states that it will be conducting a full study of the cost of services provided under all the 
ASAs on a triennial basis.  Joint Applicants argue that these safeguards provide the 
Commission with detailed reports and information to ensure that Liberty is in compliance 
with the terms of its proposed ASAs and in particular that no unjustified subsidization of 
nonutility activities occurs. In addition, Mr. Eichler testified that Section 2.2 of the ASAs 
requires each providing company to charge all recipients, regardless of whether they 
are a party to the ASA, according to the CAM, thereby ensuring that costs are allocated 
among recipient companies in the same manner.   
 
 Joint Applicants indicate that the conditions proposed by Staff, in addition to what 
has been agreed to, in order for the Commission to make the required findings under 
Section 7-204(b)(2), are as follows: 
 

1) The Company be required to modify the ASA and CAM consistent 
with the proposed revisions as set forth in Attachments A through F 
of Staff witness Pearce's rebuttal testimony.  

 
2) Each service provider be required to provide the Manager of 

Accounting of the ICC with a template of all allocation percentages 
used to charge Liberty pursuant to each applicable ASA.  The 
template shall be provided within 60 days of closing the proposed 
transaction and shall be updated annually, with a copy provided to 
the Manager of Accounting no later than March 31. 

 
3) Each service provider be required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated 
to Liberty pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost 

of services provided under the applicable ASA on a triennial basis.  
A full study shall be required periodically to ensure that Liberty will 
be charged appropriately for the services it receives, with no over- 
or under-charging.   
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5) Each service provider be required to file annually by May 1 a billing 
report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
copy to the ICC’s Accounting Department Manager and to the 
Office of the Chief Clerk of the ICC.  The billing report shall 
summarize the monthly charges to Liberty from its affiliated service 
companies under each applicable ASA. 

 
6) Liberty, its affiliate LUC, and all of its affiliated service companies, 

such as Liberty Energy Utilities (New Hampshire) Corp. are 
prohibited from purchasing gas supply from an affiliated entity 
following the closing of the proposed transaction unless approval is 
petitioned for and granted by the Commission.  

 
a. Condition 1:  ASA and CAM 

 
 Joint Applicants allege that Staff witness Pearce has not set forth any rationale or 
explanation of the changes in the markups of the ASAs attached to her rebuttal 
testimony.  Ms. Pearce flatly recommended that the Commission require changes to the 
ASAs, or additional ASAs, without indicating the purpose of any change, or in what way 
the changes would relate to the statutory provisions she cited.  
 
 Joint Applicants assert that because there is no testimony that ties any particular 
change to any statutory provision, the Joint Applicants (and the Commission) cannot 
know if Ms. Pearce believes the individual changes relate to Section 7-204(b)(2), or to 
some other issue (or how they relate to either).  Moreover, the Joint Applicants suggest 
the Commission cannot know the reason why it is being asked to order changes to the 
proposed ASAs and CAM, based on the arguments of Staff.  Joint Applicants assert that 
neither Section 7-101 (nor any other Section of the Act) specifically requires the 
suggested changes and there are no Commission rules or policies that require these 
changes or conditions. Where there is no legal requirement for recommendations and 
no evidence to support them, Joint Applicants suggest the Commission would have no 
basis for imposing them.  
 
 The Joint Applicants state they have made numerous changes in response to 
Staff requests and have in fact reflected nearly all of the changes requested by Ms. 
Pearce.  The Joint Applicants claim to have ensured the ASAs prevent any cross-
subsidization as required by Section 7-204(b)(2).  
 
 The Joint Applicants assert it has complied with condition 1 with the exception of 
three instances as described below.   
 

a. That Liberty require its affiliates, LUC and Algonquin Power 
Company, to enter into an ASA between each other that is subject 
to Commission approval. 

 



 

19 
 

 In her rebuttal testimony, Ms. Pearce recommended that the Commission require 
Liberty to modify the ASA and CAM consistent with the proposed revisions attached to 
her testimony.  However, the Joint Applicants note that one of the attachments did not 
involve Liberty, but was rather between LUC (an indirect parent corporation of Liberty) 
and Algonquin Power Company ("(“APCo")”) (a sister company that is also owned by 
Algonquin).  To be clear, Liberty did not propose such an agreement, nor does one 
exist.  It is unclear to the Joint Applicants how Liberty can modify an agreement that 
does not exist and to which it is not a party. 
 
 Joint Applicants argue that Staff has presented no evidence on its rationale for 
requiring such an agreement; and that Staff has simply made a declarative statement 
that these changes to the ASAs should be accepted.  Liberty understands that Section 
7-101 requires approval of transactions between it and affiliated interests.  However, 
Joint Applicants opine that transactions between LUC and APCo are not subject to 
Section 7-101. Moreover, any charges to the public utility in Illinois from affiliated 
interests will be charged pursuant to the four draft ASAs filed by Liberty, which require 
cost-based charges and all necessary safeguards.  Should APCo provide a service to 
LUC, which cost is allocated to Liberty, Liberty will be required to prove the cost was 
prudently incurred, which would include at a minimum providing invoices and other 
source documentation, just as it would with a third party vendor that provides services to 
LUC and whose costs are allocated to Liberty.  Therefore, Joint Applicants aver there 
can be no unjust subsidization as a result of the relationships between LUC and APCo.  
 
 Joint Applicants opine that Staff has not identified any benefit from requiring an 
ASA between LUC and APCo, nor has it identified any harm that could occur from the 
absence of this agreement. Joint Applicants state there is no indication of what sort of 
transactions might be covered by such an agreement. Joint Applicants assert that the 
record contains no basis for requiring an agreement between these companies, and the 
Commission should decline to impose a requirement that LUC and APCo enter into an 
Agreement that is subject to Commission approval. 
 
 Joint Applicants assert that there is no justification, nor does the Act contemplate 
that the Commission would approve affiliate services agreements between entities that 
are not Illinois public utilities. Joint Applicants assert that Section 7-101, on its face, 
applies to transactions with a public utility rather than transactions among non-utility 
affiliates.  Joint Applicants indicate that the Commission has previously declined to 
approve a proposed Services Agreement between two non-utility affiliates stating that 
its jurisdiction over affiliated interests is limited to their transactions with a public utility.  
 
 Liberty notes that it is seeking Commission authorization for all of the covered 
transactions that it plans to conduct or may plan to conduct with affiliated interests 
though the approval of the ASAs.  Liberty acknowledges that it needs approval for 
transactions it conducts with affiliates or else they are of no effect in Illinois.  Liberty 
avers it has not sought approval of Ms. Pearce’s proposed ASA between LUC and 
APCo because Liberty is not a party to that ASA and will not receive or pay for services 
under that ASA.  Liberty is seeking approval of an ASA with LUC, as it will receive and 
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pay for services from LUC. Joint Applicants suggest that the ASA between Liberty and 
LUC contains all the safeguards mentioned elsewhere that apply to every one of the 
ASAs.  Joint Applicants also suggest that any charges that Liberty bears for services 
performed for it by LUC are subject to all of the safeguards in the ASA—full support for 
any charges, whether directly or indirectly incurred, must be provided. Joint Applicants 
assert that there should be no ASA between APCo and LUC subject to Commission 
approval.   
 

b. That Liberty modify the ASAs to require Liberty to include as parties 
a list of additional receiving companies to the ASAs. 

 
 Joint Applicants assert the ASAs proposed by Liberty are between Liberty, 
(which will be, upon the closing of the proposed transaction, the Illinois public utility) and 
the affiliated interests that will provide certain specified services to Liberty.  Joint 
Applicants suggest these ASAs are intended to cover all services that will be provided 
by an affiliated interest to the Illinois public utility.  Joint Applicants indicate that Staff 
witness Pearce proposed changes to the ASAs that would include as parties numerous 
other companies that are not Illinois public utilities and that are not providing services to 
Liberty.  Joint Applicants disagree with the inclusion of these parties, indicating that 
Section 7-101does101 does not contemplate approval of affiliate transactions that do 
not involve a public utility.  Joint Applicants assert that Liberty is not requesting approval 
of these transactions, because it is not a party to them. Mr. Eichler testified that the 
proposed ASAs differ from certain other shared services agreements that have been 
approved by the Commission because Liberty’s ASAs are not multidirectional.  In other 
words, Liberty will only receive services and not provide them.  Liberty understands that 
if it were to provide services to the various affiliates that Ms. Pearce listed on what was 
Schedule III to her markups of the ASAs, it would need to obtain Commission approval 
for those transactions (or provide them subject to an exception to Section 7-101), 
however Liberty has no plans to do so, therefore no such approval is required.  
 
 Joint Applicants argue Ms. Pearce did not indicate any rationale for the portion of 
her markup that would require Liberty to add these additional receiving companies to 
the ASAs. If it is merely for informational purposes, Liberty has stated that it is not 
opposed to informing the Commission of what entities receive similar services from 
companies that provide shared services to Liberty.  Joint Applicants propose that this 
information be provided on annual basis in connection with the agreed provision of 
templates of allocation percentages.  Liberty notes it has presented an example of the 
information it would provide in Joint Applicant Exhibit 9.10.   
 
 Joint Applicants urge the Commission to reject the proposal of Staff witness 
Pearce that the Commission require a list of other receiving companies under the CAM 
to be included as an exhibit to the ASA, and updated whenever the identities of 
receiving companies change.  The Joint Applicants indicate they have presented 
detailed testimony on why rejecting this requirement will not result in unjustified 
subsidization of non-utilities activities and does not reduce the ability of the Commission 
to identify the costs properly included for ratemaking purposes.  Mr. Eichler testified that 
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Illinois customers are completely protected from cross subsidization because any 
covered transaction that involves Liberty will be required to be conducted in accordance 
with the ASAs and the CAM.  Joint Applicants assert that the allocation methods and 
safeguards contained in the ASAs and CAM apply to every covered transaction 
pursuant to which an Illinois customer will bear a cost.  Joint Applicants assert further, 
that the reporting, auditing, and other obligations in the ASAs and the Commission’s 
own powers, are more than sufficient to ensure that the Commission has the information 
it needs to determine that the ASAs are being complied with and that all cost allocations 
are made in accordance with the Commission’s requirements, without requiring 
continual modifications to the ASAs to reflect changes in the Algonquin companies’ 
corporate structure.  Mr. Eichler testified that Section 2.2 of the ASAs makes clear that 
the affiliated interest providing services to Liberty is required to use the same 
methodology, as set forth in the CAM, to allocate costs to other affiliates, so there is no 
danger that different affiliates may be subject to a different cost allocation methodology.  
 
 Joint Applicants urge the Commission to reject Staff’s proposed condition that the 
Commission require Liberty to include as parties to the ASAs entities that are not 
receiving services from it or providing services to it, nor to continually update a list of 
affiliates that are also receiving services from other affiliates. Joint Applicants state that 
Liberty does not object to being required to include as an informational matter, a yearly 
report of its affiliates that receive shared services from entities with which Liberty has an 
ASA.  
 

c. That Liberty be required to modify the CAM attached to the ASAs to 
remove Section V. 

 
 Joint Applicants note that the markups of the ASAs and CAM proposed by Ms. 
Pearce in her rebuttal testimony had stricken Section V of the CAM.  Joint Applicants 
assert that Ms. Pearce has not set forth any rationale for striking Section V, but simply 
declared that the markups should be required and this was part of her markup. Joint 
Applicants state that it may not be necessary to get into too much detail regarding 
Section V of the CAM, because Liberty does not intend to receive any services under 
that section.  Joint Applicants indicate that Liberty has proposed a condition that has the 
same effect in Illinois as if the provision had been removed.  Liberty proposes the 
following condition: 
 

Section V of the CAM shall not apply to Liberty in Illinois unless Liberty 
seeks Commission approval to receive specific services from identified 
Service Companies.  

 
 Joint Applicants assert that Staff witness Pearce did not indicate any specific 
objection to Section V of the CAM.  Joint Applicants note that Section V permits LUC’s 
regulated utilities to obtain services from a service company as defined in the CAM, and 
sets forth the manner in which charges for those services would be allocated.  Mr. 
Eichler testified that the Joint Applicants’ cannot just simply remove Section V of the 
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CAM because although Liberty will not receive services under Section V, other utilities 
in jurisdictions outside of Illinois receive services under this provision.   
 
 Joint Applicants submit that although there was no indication of a reason to 
object to the CAM’s inclusion of Section V, by eliminating its effect in Illinois the 
question can be rendered moot, without causing difficulties in other jurisdictions. Joint 
Applicants assert that if no amounts are charged to Liberty under Section V of the CAM, 
it can have no effect on any subsidization or the ability to identify that costs are properly 
included for ratemaking purposes.  
 

b. Condition 2:  Cost Allocation Template 
 
 In response to Ms. Pearce’s proposed condition, Liberty has agreed to provide 
an annual detailed cost allocation template.  Liberty provided a sample of what the 
template would look like in Joint Applicant Exhibit 9.11. Ms. Pearce initially testified that 
she was uncertain based on the sample provided in Joint Applicant Exhibit 9.11 that 
100% of all of the costs under all of the ASAs would be included in the templates.  Ms. 
Pearce later agreed that Liberty has acknowledged that the actual annual template will 
need to include allocation percentages for all provider companies.  The Joint Applicants 
believe that this fully satisfied Ms. Pearce’s proposed Condition 2 on this point. 
 

c. Condition 3:  Audit Requirement 
 
 In response to Ms. Pearce’s proposed condition, the Joint Applicants have 
agreed to conduct an annual internal audit and included this requirement in each of the 
ASAs attached to Mr. Eichler’s surrebuttal testimony.  Ms. Pearce testified that because 
Liberty’s change to her proposed annual internal audit requirement shifted the burden to 
the utility instead of the providing company she was not clear whether Liberty’s 
requirement called for a single report or an individual report for each ASA.  Ms. Pearce 
made a clarification during cross examination that an annual internal audit of the 
charges under each ASA would satisfy her concerns.  Section 7 of Schedule II to each 
of the draft ASAs proposed by Liberty requires an internal audit of the charges covered 
by that specific ASA, thereby satisfying her clarified concerns.  Section 7-101(2) 
provides in pertinent part that prior to requesting “reports from the affiliated interest, the 
Commission shall first seek to obtain the information that would be included in such 
accounts, records, or reports from the public utility.”  
 
 The Joint Applicants believe Condition 3 proposed by Ms. Pearce has been 
satisfied. 
 

d. Condition 4:  Triennial Cost Study 
 
 In response to Ms. Pearce’s recommendation, Liberty agreed to conduct a 
triennial cost study and included this requirement in each of the ASAs attached to Mr. 
Eichler’s surrebuttal testimony.  Ms. Pearce initially testified that she had concerns with 
Liberty changing the burden to the utility instead of the provider.  As discussed above, 
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placing the burden on Liberty is consistent with Section 7-101(2). In cross-examination, 
Ms Pearce clarified that her concerns would be met if Liberty agreed to provide a cost 
study for the charges under each of the ASAs. Section 8 of Schedule II to each of the 
draft ASAs proposed by Liberty requires a cost study with respect to the charges under 
that ASA, thereby satisfying her clarified concern.  The Joint Applicants believe that this 
satisfies Ms. Pearce’s proposed Condition 4. 
 

e. Condition 5:  Billing Report 
 
 In response to Ms. Pearce’s recommendation, the Joint Applicants have agreed 
to file an annual billing report summarizing the monthly charges to Liberty from the 
provider companies and included this requirement in each of the ASAs attached to Mr. 
Eichler’s surrebuttal testimony.  Ms. Pearce again discussed concerns that this 
requirement was on the utility level.  However, as discussed above, this is consistent 
with Section 7-101(2).  Ms. Pearce clarified during cross examination that if Liberty 
agreed to provide a billing report with respect to the charges under each of the ASAs, 
that would satisfy her concerns.  Section 9 of Schedule II to each of the draft ASAs 
proposed by Liberty requires a billing report with respect to the charges under that ASA, 
thereby satisfying her clarified concern.  The Joint Applicants believe Condition 5 
proposed by Ms. Pearce has been met. 
 

f. Condition 6:  Gas Supply Purchases 
 
 The Joint Applicants submit they have also satisfied Condition 6 relating to gas 
supply purchases. Ms. Pearce testified during cross examination that her concern that 
Liberty not be allowed to purchase gas from an affiliated entity was satisfied by the 
inclusion of the following proposed condition in Joint Applicant Exhibit 9.1: 
 

Liberty is prohibited from purchasing gas supply from an affiliated entity 
following the closing of the proposed transaction unless approval is 
petitioned for and granted by the Commission or unless such approval is 
not required under applicable law.  

 
 The Joint Applicants opine that they have shown that there will be no unjust 
subsidization as a result of this transaction. Joint Applicants assert that in addition to 
structural separation, all covered transactions between Liberty and its affiliated interests 
are subject to a closely monitored, transparent ASA that operates to ensure that 
charges and allocations are made reasonably and in accordance with all legal 
requirements. 
 
 Liberty has agreed to nearly all of the recommendations proposed by Ms. Pearce 
with respect to the ASAs and CAM, having agreed to Conditions 2 through 6 with 
certain modifications, and having agreed to nearly all of the changes proposed by Ms. 
Pearce to the ASAs and CAM themselves with respect to Condition 1.  Joint Applicants 
suggest that the protections incorporated into the ASAs and CAM go beyond the 
general rules and regulations that the Commission has imposed on utilities through 
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rulemaking or general requirement, to safeguard the public interest in this regard. 
Liberty opines that it has been responsive to all of Ms. Pearce’s stated concerns, and 
any remaining changes that were included in markups have no support in the record. 
Joint Applicants note the Commission can be comfortable finding that there will be no 
unjust subsidization as required under Section 7-204(b)(2). 
 
 Joint Applicants note that Staff’s initial brief is concerned about potential cross-
subsidization that could occur due to charges from APCo being indirectly allocated to 
Liberty through LUC.  However, Joint Applicant assert that when Mr. Eichler was 
questioned whether there would ever be a situation where APCo provided services to 
another affiliate and allocated charges to that affiliate, and then some of those charges 
got allocated down to Liberty,  Mr. Eichler said “I can’t think of a situation where that 
would occur, no.”  Mr. Eichler went on to explain that assuming, however unlikely, that 
APCo provided a service to Algonquin, which then allocated costs to Liberty, the ASA 
between Liberty and Algonquin would protect the Illinois ratepayer from any cross-
subsidization.  Joint Applicants aver that the ASA would require Liberty to support any 
costs back to the genesis of the charge.   
 
 Joint Applicants allege the recordkeeping requirements of Section 2.1 of the 
ASAs require documentation going all the way back to the original source of costs, 
including invoices.  Mr. Eichler testified to the backup records that Liberty maintains for 
all allocations and in particular that these records have been sufficient to satisfy any 
information request it has received from regulators.  Joint Applicants indicated that 
Liberty has the ability to challenge allocated costs originating from APCo under any 
ASA.  Joint Applicants also assert that other “Safeguard Conditions,” meaning the 
conditions agreed to by the Joint Applicants relating to the annual internal audit, billing 
report, cost allocation percentage template, triennial cost study and prohibition on 
purchasing gas from affiliates, are in place, which ensures the Commission has 
adequate access to information to prevent cross-subsidization.  Joint Applicants state 
that any costs incurred under the ASAs must be shown to have been prudently incurred 
and will not be charged to any customer unless and until the Commission sees fit to 
approve the recovery of those costs in a rate case.  Joint Applicants aver that these 
protections prevent unjustified subsidization without requiring an ASA between LUC and 
APCo, and also provide the Commission with sufficient information to determine the 
costs appropriately included for ratemaking purposes.  Joint Applicants believe that 
Staff witness Pearce has never explained why she believes these ASA protections are 
not sufficient to protect Illinois ratepayers. 
 
 Joint Applicants indicate that Staff’s assertion that Liberty is asking the 
Commission to “approve transactions by an unidentified Service Company” under 
Section V of the CAM has no support in the record.  According to the Joint Applicants, 
Staff’s Initial Brief completely ignores that the Joint Applicants have proposed a 
condition that Section V of the CAM shall not apply to Liberty in Illinois.  Because 
Liberty’s proposed condition does not permit it to receive services under Section V of 
the CAM, Staff’s argument is moot.  
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 Additionally, Joint Applicants aver that Staff’s argument is based on a flawed 
premise, noting that the CAM has not been independently submitted for approval.  Joint 
Applicants assert that the CAM is an attachment to specific ASAs and as such 
describes how costs will be allocated under those specific ASAs, and is not a stand-
alone document that would authorize transaction not provided for under the ASA.   Joint 
Applicants allege there can be no harm to the public interest or risk of cross-
subsidization by not specifically identifying the CAM service companies, because 
Liberty cannot be charged under Section V of the CAM. 
 
 Joint Applicants opine that beside the practical reasons for not requiring Liberty 
to make changes to a section of the CAM that will have no effect in Illinois, there is 
simply no evidence in the record to support Staff’s argument.  Joint Applicants allege 
Staff witness Pearce did not testify as to anything regarding Section V of the CAM 
(other than attaching a markup that deletes Section V), therefore Staff’s position on the 
issue is without record support. 
 
 Joint Applicants also complain that Staff has chosen to wait until its Initial Brief to 
argue that Section V of Liberty’s CAM is not in the public interest.  The Commission has 
previously rejected the argument of a party that has failed to present any evidence and 
it should do so here.  While Liberty has, in fact, identified the entities that are Service 
Companies today, there is no purpose to be served by limiting transactions under the 
CAM that do not affect Illinois. Because of the Joint Applicants’ proposed condition, 
Section V has no effect in Illinois and the hypothetical effects mentioned, with no record 
support, in Staff’s brief are not valid. 
 
 While Staff asserts that each ASA should identify all parties to the agreement, 
Joint Applicants assert the ASAs do identify all parties to them, with the only receiving 
party under the ASAs being Liberty.  The only providing parties are Algonquin, LUC, 
Liberty Utilities Co. and Liberty Utilities (New Hampshire) Corp., each of which is the 
subject of a separate ASA with Liberty.  These are the only transactions that the 
Commission is being asked to approve, not transactions between non-Illinois utilities 
and other non-Illinois affiliates.  Joint Applicants suggest that Staff’s requirement, that all 
parties be identified, has been satisfied. Staff’s statement in its initial brief that it is not 
clear which entities are receiving services under the ASA besides Liberty is incorrect 
(and again lacks citation to any record evidence). Joint Applicants assert the ASAs are 
very clear and list the parties by name in the preamble.  
 
 The Joint Applicants argue they have addressed Staff’s desire to know what 
other entities may be receiving a particular service, and Liberty has agreed to provide 
the identity of other entities receiving services for which cost allocations are made as 
part of its yearly allocation percentage report that shows the calculation used to allocate 
costs under each ASA to Liberty.  As demonstrated on the sample Algonquin yearly 
allocation percentage report, submitted as Joint Applicants Exhibit 9.11, this report will 
show all of the entities that received services and contain all of the information 
necessary to ensure costs were allocated pursuant to the CAM.  As stated in Mr. 
Eichler’s surrebuttal testimony, Joint Applicants note Liberty has committed to providing 
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a yearly allocation percentage report for each entity providing services to Liberty, i.e., 
Algonquin, LUC, Liberty Utilities Co., and Liberty Energy Utilities (New Hampshire) 
Corp. 
 
 Moreover, the Joint Applicants have demonstrated that rejecting Staff’s 
recommendation will not result in cross subsidization or diminish the ability of the 
Commission to identify the costs properly included for ratemaking purposes. The 
affiliated interests that provide services to Liberty pursuant to the ASAs are required to 
use the same methodology, as set forth in the CAM, to allocate costs to other affiliates, 
thereby ensuring that costs are allocated among recipient companies in the same 
manner.   Additionally, Liberty has adopted Safeguard Conditions to prevent any cross 
subsidization and ensure costs can be properly identified for ratemaking purposes.  
Liberty asserts it has already incorporated most of the cost allocation principles 
proposed by Staff, albeit in different locations than proposed by Staff  
 
 Likewise, Staff proposed the following cost allocation principles be added to the 
CAM, but Liberty has moved portions of them to the ASA: 
 

Costs shall be charged to a party using either a direct charge or an 
allocation.  Any cost allocation methodology for the assignment of 
corporate and affiliate costs will comply with the following principles: 
 
1) For administrative services rendered to a rate-regulated subsidiary 

of LUC or each cost category subject to allocation to rate-regulated 
subsidiaries by LUC, LUC must be able to demonstrate that such 
service or cost category is reasonable for the rate-regulated 
subsidiary for the performance of its regulated operations, is not 
duplicative of administrative services already performed within the 
rate-regulated subsidiary, and is reasonable and prudent. 

 
2) LUC will have in place positive time reporting systems adequate to 

support the allocation and assignment of costs of executives and 
other relevant personnel to receiving parties. 

 
3) Parties must maintain records sufficient to specifically identify costs 

subject to allocation, particularly with respect to their origin. In 
addition, the records must be adequately supported in a manner 
sufficient to justify recovery of the costs in rates of rate-regulated 
receiving parties to this agreement to ensure that costs which 
would have been denied recovery in rates had such costs been 
directly incurred by the regulated operation are appropriately 
identified and segregated in the books of the regulated operation.  

 
 Specifically, Liberty has moved principle 1) to Schedule II of the ASAs and 
incorporated the concept of principle 3) into Section 2.1 of the ASAs.  Staff has 
presented no evidence why any of these principles should be in the ASAs instead of the 
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CAM (and vice versa). In fact it appears to the Joint Applicants that Staff does not 
understand that they are incorporated—Staff states (with no citation) that “it is not 
apparent that these principles are reflected in Liberty's proposed ASA and CAM, as they 
should be.” A simple look at the documents shows that they are.  For that matter, Staff 
has presented no evidence or legal support as to why any of the cost allocation 
principles should be included at all. Staff witness Pearce simply made a declarative 
statement that the proposed language should be adopted.  Joint Applicants assert there 
is no basis in the record for requiring Liberty to place the principles in a particular 
location, noting any of them are binding in either the ASA or CAM, or to even to include 
them at all. 
 
 Staff witness Pearce proposed Safeguard Conditionscertain conditions to the 
ASAs that Joint Applicants were under the impression they had adopted.  However, 
Staff’s initial brief suggests the requirements for Safeguard Conditionsthese conditions 
have not been met.  Joint Applicants suggest this confusion is a consequence of Staff 
failing to develop a sufficient evidentiary record that clearly describes the requirements 
and rationale of each condition she proposed. A declarative statement that a condition 
is required does not provide any guidance to the Joint Applicants (or the Commission) 
on the requirements of a condition, particularly where there are no statutory provisions 
or rules mandating imposition of the condition. As a result, the Joint Applicants argue 
they  have in good faith adopted conditions proposed by Staff, only to find out that Staff 
does not view a condition to be met due to a previously undisclosed reason. Despite 
these difficulties, the Joint Applicants believe they have met all of Staff’s requirements 
related to safeguards. 
 
 Joint Applicants note that Liberty has agreed to conduct an annual internal audit 
and included this requirement in each of the ASAs, and while Staff noted a concern that 
the requirement is on the utility level, Joint Applicants allege Staff has not presented 
evidence that it will be unable to obtain sufficient records or reports from Liberty.  Under 
the Commission’s own biennial internal audit requirement, Rule 506 places the burden 
on the public utility.  Ms. Pearce made a clarification during cross examination that an 
annual internal audit of the charges under each ASA would satisfy her concerns about 
the requirement being placed on the utility level.  Joint Applicants assert Section 7 of 
Schedule II to each of the draft ASAs proposed by Liberty requires an internal audit of 
the charges covered by that specific ASA, thereby satisfying Staff's clarified concerns.  
The Joint Applicants believe they fulfilled Staff’s recommendation for an annual internal 
audit based on the clarification of Ms. Pearce and statutory authority. 
 
 In response to Ms. Pearce’s recommendation regarding billing reports, the Joint 
Applicants have agreed to file an annual billing report summarizing the monthly charges 
to Liberty from the provider companies and included this requirement in each of the 
ASAs.  Joint Applicants note that Ms. Pearce discussed concerns that this requirement 
was on the utility level, but did not present evidence that the information could not be 
provided by Liberty.  Joint Applicants indicate that placing the requirement on the utility 
level is consistent with Section 7-101(2). Ms. Pearce clarified during cross examination 
that if Liberty agreed to provide a billing report with respect to the charges under each of 
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the ASAs, that would satisfy her concerns about the requirement being placed on the 
utility level.  Joint Applicants state that Section 9 of Schedule II to each of the draft 
ASAs proposed by Liberty requires a billing report with respect to the charges under 
that ASA, thereby satisfying her clarified concern.  Based on statutory authority and the 
clarifications of Ms. Pearce, the Joint Applicants believe this condition has been met. 
 
 Joint Applicants note that Liberty agreed to conduct a triennial cost study and 
included this requirement in each of the ASAs attached to Mr. Eichler’s surrebuttal 
testimony.  Ms. Pearce initially testified that she had concerns with Liberty changing the 
burden to the utility instead of the provider, but has not presented evidence that Liberty 
will be unable to provide the study.  As discussed above, placing the burden on Liberty 
is consistent with Section 7-101(2).  In cross-examination, Ms Pearce clarified that her 
concerns about the requirement being placed on the utility level would be met if Liberty 
agreed to provide a cost study for the charges under each of the ASAs.  Section 8 of 
Schedule II to each of the draft ASAs proposed by Liberty requires a cost study with 
respect to the charges under that ASA.  Accordingly, the Joint Applicants believe they 
have satisfied the requirement that the ASAs provide a cost study based on statutory 
authority and by meeting Staff’s clarification. 
 
 In response to Ms. Pearce’s proposed condition regarding a cost allocation 
percentage template, Liberty has agreed to provide an annual detailed cost allocation 
percentage template.  Ms. Pearce testified that she was uncertain based on the sample 
provided in Joint Applicant Exhibit 9.11 that 100% of all of the costs under all of the 
ASAs would be included in the templates.   Ms. Pearce later agreed that Liberty has 
acknowledged that the actual annual cost allocation percentage template will need to 
include allocation percentages for all provider companies.   Liberty herein 
confirmsconfirmed that all costs allocated to Liberty under each ASA will be included in 
the ASA reports, and the reports will show how these costs were spread amongst all the 
other affiliates as well. Accordingly, the Joint Applicants believe they have satisfied 
Staff’s condition requiring an annual allocation percentage template.  
 
 It is uncontested that Joint Applicants’ proposed condition prohibits Liberty from 
purchasing gas from an affiliate without Commission approval or exemption under 
applicable law.  Liberty also notes it has not requested approval to purchase gas from 
any affiliates.  Therefore, the Joint Applicants’ proposed condition prohibits purchase of 
gas from affiliates to the extent not allowed by Section 7-101.  It is not clear to the Joint 
Applicants what Staff’s remaining concerns about cross-subsidization are. Staff witness 
Pearce’s rebuttal testimony offers no guidance because it merely listed a proposed 
condition with no rationale provided.  Staff imputes a concern of cross-subsidization in 
its Initial Brief but that concern was not actually expressed in the testimony with respect 
to this requirement.  Similarly, Ms. Pearce gave no indication of any concerns with the 
Joint Applicants’ proposed condition during cross examination.  She agreed that this 
condition would satisfy her concerns on this point.  
 
 Joint Applicants contend that Staff’s Initial Brief contradicts Ms. Pearce’s 
testimony, indicating in the brief that Liberty had not adopted the condition exactly as 
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described by Ms. Pearce in her rebuttal testimony.   This is true, but Ms. Pearce was 
aware of this when she testified on cross-examination that the proposed condition was 
acceptable.  Joint Applicants are unclear as to the reason for this disagreement; 
however believe it may be that Staff believes that Commission jurisdiction should 
extend to non-Illinois utilities’ purchases of gas. To the extent that this addresses Staff’s 
concerns, Liberty is willing to extend the prohibition to state that neither Liberty, LUC nor 
Liberty Energy (New Hampshire) will purchase gas from an affiliated interest of Liberty 
to serve Illinois customers without Commission approval or unless such approval is not 
required under applicable law.  
 
 While Staff is also suggesting an additional Section 7-101 petition be required, 
Joint Applicants argue it is not necessary, and there is also no record basis for requiring 
an additional Section 7-101 petition to consider the effectiveness of the ASAs approved 
in this proceeding.  Joint Applicants complain that Staff argues in its Initial Brief for the 
first time that its proposed additional Section 7-101 petition is necessary to prevent 
cross-subsidization under Section 7-204(b)(2), however the Joint Applicants note there 
is no record evidence that ties the additional Section 7-101 petition to Section 7-
204(b)(2) of the Act.  Although Staff witness Pearce has testified that an additional 7-
101 proceeding should be required under Section 7-204(b)(3),  there is no explanation 
as to how such a proceeding would actually meet the requirements of Section 7-
204(b)(3).    
 
 Joint Applicants argue that the suggestion that another Section 7-101 petition be 
required, whether under Section 7-204(b)(2) or Section 7-204(b)(3), or Section 7-101, is 
not supported by the law, nor has Staff demonstrated any basis for the Commission to 
implement the requirement. Section 7-101 does not require an additional proceeding, 
and contemplates approving agreements on a prospective basis.  Joint Applicants aver 
that Staff has not presented any precedent of the Commission ever conditioning 
approval of an ASA with the requirement that a utility come in for an additional 7-101 
hearing to evaluate the effectiveness of an agreement.   
 
 While Staff suggests this second petition is necessary because Liberty has not 
accepted Staff’s proposed revisions to the ASAs and CAM and Liberty has not accepted 
Staff’s Safeguard Conditions or all of Staff’s proposed revisions to the ASAs and CAM, 
Joint Applicants assert the revisions are inconsistent with the Act, have no record 
support, and are not necessary to allow the Commission to approve the transaction or 
the ASAs and CAM.  Accordingly, these revisions are not a basis to require an 
additional 7-101 petition. 
 

2. Staff 
 
 Staff indicates that it is unable to recommend that the Commission make the 
finding pursuant to Section 7-204(b)(2) based on the Joint Applicants' proposal and, 
therefore, recommends the Commission deny approval of the proposed reorganization. 
Staff suggests that the reason that Algonquin seeks to acquire the utility operations of 
Atmos is to subsidize the unregulated operations held by Algonquin, including APCo.  
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Staff has identified what is viewed as the changes that needed to be made in the ASAs 
and CAM and offered the revised ASAs and CAM in its rebuttal testimony.  Staff asserts 
that Liberty did not adopt those changes and instead offered new revised ASAs and 
CAM in its surrebuttal testimony.  Staff indicates that if the intent of acquiring the 
regulated gas utility operations of Atmos was not to subsidize the unregulated 
operations of APCo, Liberty should have adopted the ASAs and CAM offered by Staff. 
 
 Staff recommends that in the event the Commission does approve the 
reorganization, the Commission should impose certain conditions to ensure that the 
proposed reorganization will not result in the unjustified subsidization of non-utility 
activities by the utility or its customers, as required by Section 7-204(b(()(2) of the Act.  
Staff believes that the Joint Applicants did not accept all of Staff’s proposed conditions, 
and suggests that many of the suggested conditions are relevant to more than one 
finding that the Commission would need to make in order to approve the proposed 
reorganization.  The discussion of each of Staff’s proposed conditions will follow the 
presentation of the various findings that the Commission is required to make. 
 
 Condition 1)  Liberty will accept the proposed revisions to the Affiliated 

Service Agreements (“ASA”) and Cost Allocation Manual (“CAM”) as set 
forth in ICC Staff Exhibit 10.0, Attachments A through F. 

 
 According to the surrebuttal testimony of Mr. Eichler, some of Staff’s revisions to 
the ASA and CAM were accepted, but not all. Additionally, Staff notes the revised ASAs 
included with Mr. Eichler’s surrebuttal testimony did not start with Staff’s proposed 
documents from ICC Staff Exhibit 10.0, Attachments A through F, and reflect Liberty’s 
changes in blackline.  BecauseStaff argued that because Liberty failed to 
provideintroduce blackline versions of its latest proposed ASAs and CAM into the 
record, and because some of Staff’s proposed revisions were accepted by Liberty but 
reflected in a different section of the ASA or CAM, Staff complainscomplained it was 
difficult to identify and describe all the differences between Staff’s proposed versions 
and those provided by Liberty in surrebuttal testimony.  Therefore, Staff suggests it is 
limited to discussing the more significant differences between the ASAs proposed by 
Staff in its rebuttal testimony, and the ASAs proposed by the Joint Applicants. 
 
 Staff states that the most significant of Staff’s revisions that Liberty did not accept 
include the following: 
 

a) There should be an ASA for the services provided by APCo; 
 
b) The CAM should clearly identify the “Service Companies”; 
 
c) Each ASA should identify all parties to the agreement; 
 
d) The principles of cost allocation should be incorporated into the 

ASAs; and 
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e) The principles of cost allocation should also be incorporated into 
the CAM. 

 
 Staff asserts that a separate ASA is necessary for each entity that provides 
services to affiliates that result in charges being billed to Liberty.  Staff notes the 
surrebuttal testimony of Mr. Eichler did not include a proposed ASA between APCo and 
LUC, as proposed by Staff.  Staff notes that APCo is a holding company as defined by 
FERC, and is the parent company for the unregulated operations of Algonquin.    
 
 Staff notes that the proposed CAM states:  
 

“From time to time, APCo may provide Engineering and Technical Labor 
to Liberty Utilities.  These charges plus an allocation for corporate 
overheads such as rent, materials, supplies, etc. are capitalized and 
directly charged to the relevant utility.”   

 
 Staff avers that charges plus an allocation for corporate overheads would be 
directly charged to the “relevant utility” which would include the regulated operations of 
Liberty.  Thus, Staff asserts that charges from the unregulated operations of APCo 
would be billed to the Illinois regulated operations of Liberty without safeguards to 
insure that Liberty did not subsidize the unregulated operations of APCo. In addition, 
Staff notes the CAM does not state how the allocation for corporate overheads would be 
derived.  By including this language in the CAM, Liberty is asking the Commission to 
approve transactions between the unregulated operations and the regulated operations 
without providing any indication as to how those charges would be determined or under 
what conditions those services would be provided.  Without an ASA that sets forth the 
parameters of the transactions that would be approved by the Commission, Staff opines 
that the Commission is unable to safeguard the public interest as required by Section 7-
101(3) of the Act.  
 
 Staff states that during cross-examination of Liberty witness Eichler, he was 
asked if the CAM provides that APCo may provide engineering and technical labor to 
LUC and he agreed that it does.  Mr. Eichler was also asked if that section of the CAM 
states “These“[t]hese charges plus an allocation for corporate overhead such as rent, 
materials, supplies, etc. are capitalized and directly charged to the relevant utility” and 
he answered yes.  Staff states Mr. Eichler was also asked if the Joint Applicants had 
sought approval for an ASA for charges from APCo to LUC and he affirmed they had 
not, because those are two Canadian companies that are non-utilities.  When Mr. 
Eichler was asked to confirm if that is the reason the Joint Applicants did not request 
approval of an ASA for these transactions, he indicates that as well as being Canadian 
companies, neither of those is a public utility, so for that reason, Joint Applicants didn't 
believe that approval is required. 
 
 In addition, Staff states the surrebuttal testimony of Mr. Eichler did not include an 
ASA for the provision of services by LUC to Algonquin and APCo, noting that LUC is the 
parent of Liberty DelawareUtilities which indirectly owns Liberty.  Moreover, through the 
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CAM, Staff suggests LUC provides many services to Liberty, which Staff states Mr. 
Eichler confirmed during cross examination.   
 
 Staff indicates Liberty’s proposed CAM states that LUC provides informational 
technology and some human resource services to APCo and Algonquin and directly 
charges costs for these services to APCo and Algonquin. However, when Mr. Eichler 
was asked during cross-examination if Liberty provided an ASA that seeks approval for 
charges from LUC to the ultimate parent Algonquin and its affiliates, he answered, “No. 
Again, that was deemed non-utility and we did not seek approvals for that”.  
 
 Staff witness Pearce expressed concerns that the ASAs provided by Liberty 
would not be sufficient to protect Illinois ratepayers from potential cross-subsidization 
that could occur because of the organization of some affiliates, whereby services and 
their related costs might be charged by one of the affiliates to another affiliate who 
would then allocate those costs to the Illinois utility, and those costs would not be 
covered by an ASA or readily identified at the utility level.  
 
 Staff opines that the proposed CAM also refers to services by a generic "“Service 
Company"” that has not been identified within the CAM and for which Liberty has not 
submitted an ASA setting forth the method of cost allocations or the manner in which 
costs will be charged to the entities receiving service.  By the inclusion of the following 
statement in the CAM, Staff suggests Liberty is requesting that the Commission 
approve future transactions without allowing the Commission to put appropriate 
safeguards to protect the public interest as required by Section 7-101 of the Act in 
place: 
 

Some of LUC’s regulated utilities may receive services such as: billing and 
customer service; operations and engineering; environment, health and 
safety, and security; finance information technology; regulatory; legal; and 
administrative services, e.g., rent, insurance, and office services, from a 
Service Company. 

 
 In response to questions under cross examination of Mr. Eichler, Liberty filed 
Exhibit 12.0, attached to its Initial Brief as Attachment C, which identified the Service 
Companies referred to in the CAM.  However, Staff argues the information in this 
document has not been incorporated into the CAM or any of the applicable ASAs.  
Further, Staff notes the identification of a generic “Service Company” in the CAM is not 
limited by the filed Exhibit 12.0, so unless the generic “Service Company” is identified in 
the CAM, Staff argues the Commission is being asked to approve transactions by an 
unidentified Service Company. 
 
 Staff asserts that each ASA should identify all parties to the agreement, and that 
those parties should be listed on a Schedule of each ASA.  Staff states that Liberty did 
not incorporate Staff’s proposal that all parties to the agreement be identified in each of 
the ASAs; therefore, it is not clear to Staff which entities are receiving services, other 
than Liberty, under each ASA.  Staff indicates that having all parties that receive 
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services from the entity providing services listed in the ASA is Staff’s remedy to 
identifying all affiliates who could receive services from the providing entity under each 
respective ASA.  Absent a list in the ASA or something comparable, Staff argues that 
the Commission will not know what other affiliates besides Liberty are receiving services 
from each entity, making it impossible to prevent cross-subsidization.  
 
 Staff notes that LUC provides services to entities other than Liberty, but that 
provision of services is not considered in the ASA for LUC as proposed by Liberty.  By 
the inclusion of this statement in the CAM that these services may be provided, Liberty 
is requesting the Commission’s approval of the transactions for which the Commission 
knows nothing about how the costs would be allocated to the unregulated entities 
receiving services.  TheStaff argues that the Commission cannot safeguard the public 
interest as required by Section 7-204 of the Act to insure that the unregulated 
operations do not subsidize the regulated operations without those transactions also 
being considered in the ASA.   
 
 Staff argues further that the principles of cost allocation should be incorporated 
into the ASAs, noting that the following language that sets forth the principles of cost 
allocation found in Section B. of the Illinois Rider should be incorporated into the ASAs, 
as exemplified in ICC Staff Exhibit 10.0, Attachments A and C through F: 
 

B. The following bases for charges shall apply to transactions entered 
into pursuant to the ASA: 

 
i. Costs charged and allocated pursuant to the ASA shall include 

direct labor, direct materials, direct purchased services associated 
with the related asset or services, and overhead amounts. 

 
ii. Tariffed rates or other pricing mechanisms established by rate 

setting authorities shall be used to provide all regulated services. 
 
iii. Services not covered by (ii) shall be charged by the providing party 

to the receiving party at fully distributed cost. 
 
iv.  For facilities and administrative services rendered to a rate-

regulated subsidiary of the Service Company, parties shall charge 
for services on the following basis: 

 
Services provided to a rate-regulated subsidiary of Service Company by 
another party shall be charged by the providing party to the receiving party 
at:  
 
(1) the prevailing price for which the service is provided for sale to the 
general public by the providing party (i.e., the price charged to non-
affiliates if such transactions with non-affiliates constitute a substantial 
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portion of the providing party’s total revenues from such transactions) or, if 
no such prevailing price exists,  
 
(2) an amount not to exceed the fully distributed cost (determined as 
provided in the CAM) incurred by the providing party in providing such 
service to the receiving party. 

 
 Staff opines that this language sets forth the basis for affiliate charges, as 
necessary to prevent cross-subsidization between regulated and unregulated utilities, 
as well as cross-subsidization between regulated utilities. Staff indicates it is not 
apparent that these principles are reflected in the proposed ASAs and CAM, as they 
should be.  In order for there to be no cross subsidization, all services provided by the 
entity must be subject to the same cost allocation principles, not just the Illinois 
regulated utility operations. 
 
 Staff suggests that the language below that sets forth the principles of cost 
allocation should also be incorporated into the CAM as reflected in Staff’s proposed 
revisions to Sections III through V of the CAM.  Staff Exhibit 10.0, Attachment B, 
Section III, items 2 and 3 contain principles for cost allocation to support identification of 
cost origin and support for the allocation method, as well as identification to prevent 
recovery of allocated costs that would not be recoverable in rates if they were directly 
charged to the entity.  Staff states that in order for there to be no cross-subsidization, all 
costs charged by the entity providing the services must be subject to the same cost 
allocation principles, and not just apply to the Illinois regulated utility operations.  Staff 
notes the language below is only adapted for LUC and would need to be adapted for 
each service provider. 
 

Costs shall be charged to a party using either a direct charge or an 
allocation.  Any cost allocation methodology for the assignment of 
corporate and affiliate costs will comply with the following principles: 
 
1) For administrative services rendered to a rate-regulated subsidiary 

of LUC or each cost category subject to allocation to rate-regulated 
subsidiaries by LUC, LUC must be able to demonstrate that such 
service or cost category is reasonable for the rate-regulated 
subsidiary for the performance of its regulated operations, is not 
duplicative of administrative services already performed within the 
rate-regulated subsidiary, and is reasonable and prudent. 

 
2) LUC will have in place positive time reporting systems adequate to 

support the allocation and assignment of costs of executives and 
other relevant personnel to receiving parties. 

 
3) Parties must maintain records sufficient to specifically identify costs 

subject to allocation, particularly with respect to their origin.  In 
addition, the records must be adequately supported in a manner 
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sufficient to justify recovery of the costs in rates of rate-regulated 
receiving parties to this agreement to ensure that costs which 
would have been denied recovery in rates had such costs been 
directly incurred by the regulated operation are appropriately 
identified and segregated in the books of the regulated operation. 

 
 Condition 2)  Each service provider must provide the Manager of 

Accounting of the ICC with a template of all allocation percentages used 
to charge costs to Liberty pursuant to each applicable ASA.  Specifically, 
each template should account for 100% of each cost category being 
allocated, including the respective percentages allocated to other 
affiliates, as well as Liberty. The template should be provided within 60 
days of closing the proposed transaction and should be updated 
annually, with a copy provided to the Manager of Accounting no later than 
March 31. 

 
 It appears to Staff that the Joint Applicants accepted Staff’s proposed condition, 
provided that the obligation would be on the utility, not the entity providing services to 
Liberty.  Staff indicates it is unsure whether Liberty’ proposal to provide a template of all 
the allocation percentages used to charge Liberty pursuant to each of the ASAs is 
satisfactory, with Staff expressing the concern that Staff would want to see for each 
service provider the costs that are being allocated to the utility, and how those were 
spread amongst all the other affiliates as well.  Staff also expressed a desire to see how 
all the costs were being allocated, that they would comprise the portion that was flowing 
down to the regulated utility, not just the calculation of the percentage that went to the 
utility.  In response to questioning, Staff witness Pearce indicated that she would want 
to know that 100 percent of all the costs and how they are being charged to all the 
affiliates according to all the ASA would be included on the templates, and based on her 
review of Joint Applicants Exhibit 9.11, she indicated that it was not clear to her that this 
is the case.  
 
 Condition 3)  Each service provider must perform an annual internal audit 

of compliance with the ASA that includes tests of costs allocated to Liberty 
pursuant to the applicable ASA, including compliance with the processes 
outlined in the ASA and including a review of the allocation factors and the 
calculation of each to verify that they are updated and calculated in 
accordance with the respective ASA.,, as stated in the Illinois Rider 
attached to the ASA. 

 
 According to the surrebuttal testimony of Mr. Peter Eichler, Liberty accepted 
Staff’s proposed condition, provided that the obligation would be on the utility, not the 
entity providing services to Liberty.  During cross-examination, Staff witness Pearce was 
referred to Joint Applicants Exhibit 9.7, the Illinois Rider, and in particular to paragraph 7 
thereof, which requires an internal audit of the charges covered by the ASA during the 
preceding calendar year to be provided to the Manager of the Accounting Department of 
the Commission no later that July 1 of each calendar year.  Staff witness Pearce 
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indicated concerns that the annual internal audit would need to be conducted by the 
entity that provided the services, not the utility that received the service. In that way, the 
charges being allocated down to the utility could be audited. Ms. Pearce further 
indicated that the annual internal audit should be performed on the charges under each 
of the ASAs. 
 
 Condition 4)  Each service provider must conduct a full study of the cost of 

services provided under the applicable ASA on a triennial basis.  Staff 
claims that a full study is necessary periodically to ensure that Liberty will 
be charged appropriately for the services it receives, with no over- or 
under-charging. The cost of services study shall be provided to the 
Accounting Department Manager no later than July 1 of the year following 
the initial three-year period, according to provisions of the Illinois Rider 
attached to the ASA. 

 
 According to the surrebuttal testimony of Mr. Peter Eichler, Liberty accepted 
Staff’s proposed condition, provided that the obligation would be on the utility, not the 
entity providing services to Liberty.  During cross-examination, Staff witness Pearce was 
asked if that would satisfy her concerns on the point of triennial cost studies.  Staff 
states Ms. Pearce clarified that the obligation should rest with the entity providing the 
services, to ensure that the allocators are reasonable for the portion that’s going to the 
Illinois utility.  Upon further questioning, Staff notes Ms. Pearce agreed that a cost study 
for the charges under each of the ASAs would address her concerns.  
 
 Condition 5)  Each service provider must file annually by May 1 a billing 

report on the ICC’s e-Docket system in Docket No. 11-0559 with a copy 
to the Commission’s Accounting Department Manager and to the Office 
of the Chief Clerk of the Commission, and the billing report should 
summarize the monthly charges billed to Liberty and each of the 
affiliated companies by each service provider under the applicable ASA. 

 
 Staff notes that according to the surrebuttal testimony of Mr. Peter Eichler, 
Liberty accepted Staff’s proposed condition, provided that the obligation would be on 
the utility, not the entity providing services to Liberty.  During cross-examination, Staff 
witness Pearce was asked if that would satisfy her recommendation that the utility 
provide a billing report to the Commission.  She clarified that the obligation should rest 
with the entity providing the services, to ensure that the allocators are reasonable for 
the portion that’s going to the Illinois utility.  Upon further questioning, she agreed that a 
billing report with respect to the charges under each of the ASAs would address her 
concerns.  
 
 Condition 6) The Commission enter as a condition of approval of the 

reorganization that neither Liberty nor its affiliate LUC nor any of its 
affiliated service companies, such as Liberty Energy Utilities (New 
Hampshire) Corp. (“Liberty New Hampshire”) may purchase gas supply 
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from an affiliated entity following the closing of the proposed transaction 
without petitioning the Commission for authority. 

 
 According to the surrebuttal testimony of Mr. Peter Eichler, Liberty agreed that it 
is prohibited from purchasing gas supply from an affiliated entity following closing of the 
proposed transaction, unless such approval is not required under applicable law.  
During cross-examination, Staff witness Pearce was asked if that condition would 
satisfy her concerns that Liberty not be allowed to procure gas supply from an affiliated 
entity without approval and she indicated it would.   
 
 However, Staff states that its proposed condition would also prohibit affiliates of 
Liberty, including LUC and Liberty New Hampshire from purchasing gas supply from an 
affiliated entity, therefore Staff believes its concerns regarding potential cross-
subsidization through gas purchases from an affiliate of Liberty has not been fully 
addressed by Liberty's condition.  Staff indicates that further confusion as to Liberty's 
response to this condition results from the Joint Applicants indicating in Exhibit 9.2 
which indicates that this provision was  “Accepted with clarification that the condition 
applies to the extent prohibited by applicable law.”  Based on the fact that Liberty did not 
accept Staff’s proposed condition, as referenced in the rebuttal testimony of Staff 
witness Pearce, it is Staff’s view that this condition has not been accepted. 
 
 Condition 7)  That the Commission direct that Algonquin and its affiliates 

should be required to submit a petition under Section 7-101 of the Act for 
the Commission to consider the effectiveness of the ASAs approved in 
this proceeding prior to filing any request for an increase in rates, but in 
any case no later than September 30 of the year following the first full 
calendar year subsequent to closing the proposed transaction.  Staff 
states the petition should indicate the costs recovered from Liberty for 
each accumulated calendar year through each ASA, and the allocated 
common costs from each service provider should be supported by 
exemplar allocation percentages for each service provided and must 
include all allocation percentages to the various entities to account for 
100% of the allocated costs.  The direct charges to the various affiliates 
billed by each service company should also be included.  After reviewing 
the results, the Commission may consider modifications to the ASAs. 

 
 Staff notes that Liberty does not accept this condition, because in Liberty's view, 
such a requirement would be unduly burdensome, particularly where the Commission 
retains all of its oversight powers over Liberty and where additional reporting and other 
conditions provide the Commission with additional access to information regarding the 
costs incurred by Liberty. 
 
 Staff supports this condition because Liberty did not accept Staff’s proposed 
revisions to the CAM and ASAs, and because Liberty did not accept Staff’s conditions 
regarding the internal audit; annual billing report; cost allocation template; and triennial 
cost of service study.  Instead, Staff notes, Liberty modified Staff’s proposed conditions 
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to place the obligation on the utility, not on the affiliated entity providing the services 
pursuant to the respective ASA.  
 
 Staff believes this condition is necessary, mainly because Liberty did not accept 
all of Staff’s proposed conditions to preclude potential cross-subsidization, especially 
Staff’s proposed revisions to the CAM and ASA set forth in ICC Staff Exhibit 10.0, 
Attachments A through F.  Staff argues the ultimate parent of Liberty, Algonquin, has an 
organization structure which includes various levels of service providers and affiliates 
who may provide services for which Liberty ultimately is charged, either directly or 
indirectly.  Staff notes the CAM and ASAs proposed in Staff Exhibit 10.0, Attachments A 
through F, may not include all the necessary provisions to preclude potential cross-
subsidization.  As Staff witness Pearce indicated during cross-examination, her intent 
with this recommendation is to allow the Commission to consider the effectiveness of 
the ASAs approved in this proceeding prior to the filing of a request for an increase in 
rates.  Ms. Pearce acknowledged that even though there might be an approved ASA in 
place, the Commission is not obligated to allow recovery of any charges for ratemaking 
purposes, but this condition would provide an opportunity to assess if everything that’s 
approved in this proceeding effectively protects the Illinois ratepayers.  
 

B. Section 7-204(b)(3) 
 
 Section 7-204(b)(3) of the Act requires that the Commission must find that  “the 
costs and facilities are fairly and reasonably allocated between utility and non-utility 
activities in such a manner that the Commission may identify those costs and facilities 
which are properly included by the utility for ratemaking purposes.” 
 

1. Joint Applicants 
 
 Joint Applicants suggest that the evidence in the record demonstrates that the 
requirements of 7-204(b)(3) have been met.  Joint Applicants indicate that Liberty is 
focused on providing utility services; non-utility services are generally provided by 
separate subsidiaries, which provides for a clear separation at a basic corporate level.  
Additionally, Joint Applicants suggest that the emphasis on local presence that Liberty is 
proposing results in improved regulatory transparency. Joint Applicants claim that local 
emphasis increases the extent to which rates are based on costs incurred primarily at 
the local level and therefore these costs are more readily identifiable with the services 
provided.  Lastly, Joint Applicants state that in accordance with Illinois law, transactions 
between the utility and the non-utility affiliated interests are subject to considerable 
regulatory oversight and statutory requirements.  Liberty states it has demonstrated its 
ability to meet those requirements by proposing ASAs that not only comply with all 
applicable rules, but also include numerous mechanisms beyond those required by the 
Commission or the Act, to ensure transparency and fairness. 
 
 In addition to the Commission’s existing requirements on utilities generally, Joint 
Applicants note itLiberty has included requirements for an annual internal audit, monthly 
billing summaries, templates of costs, and triennial cost studies.  Joint Applicants aver 



 

39 
 

these mechanisms provide the Commission with a wealth of information even in 
advance of any ratemaking proceeding.  Additionally, Joint Applicants state Section 2.1 
of the ASAs details significant recordkeeping requirements taken from language 
proposed by Ms. Pearce.  Joint Applicants note that Section 2.1 requires records to be 
maintained for each department and division of the Provider Company in order to 
accumulate all costs of doing business and to determine the cost of service.  Joint 
Applicants suggest these costs include wages and salaries of employees and related 
expenses such as insurance, taxes, pensions, and other employee welfare expenses, 
rent, light, heat, telephone, supplies, and other housekeeping costs.  Joint Applicants 
note that Mr. Eichler testified that in the other jurisdictions where Algonquin’s 
subsidiaries operate it has been able to respond to all requests for information regarding 
affiliate transactions.  Joint Applicants opine that Mr. Eichler testified to the level of 
detailed information found in Algonquin’s records related to cost allocations, including 
the date of a transaction, a description of the transaction, the amount, and invoices.   
 
 Joint Applicants note that the Commission must approve any allocations before 
they have an effect on rates in the context of a rate case, where Liberty will have the 
responsibility to prove that its costs were prudently incurred and reasonably allocated 
before recovering them.  
 
 Joint Applicants note that Staff has recommended that the Commission make the 
required Section 7-204(b)(3) finding provided that the following conditions are imposed: 
 

1) The Company is required to modify the ASA and CAM consistent 
with Staffs proposed revisions as set forth in Attachments A 
through F.  

 
2) Liberty is required to provide the Manager of Accounting of the ICC 

with a template of all allocation percentages used to charge Liberty 
pursuant to the ASA.  The template shall be provided within 60 
days of closing the proposed transaction and shall be updated 
annually, with a copy provided to the Manager of Accounting no 
later than March 31.  

 
3) Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated 
to Liberty pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost 

of services provided under the applicable ASA on a triennial basis.  
A full study is required periodically to ensure that Liberty will be 
charged appropriately for the services it receives, with no over- or 
under-charging. 

 
5) Each service provider is required to file annually by May 1 a billing 

report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
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copy to the ICC’s Accounting Department Manager and to the 
Office of the Chief Clerk of the ICC.  The billing report shall 
summarize the monthly charges to Liberty from its affiliated service 
companies under each applicable ASA. 

 
6) Algonquin and its affiliates are required to submit a petition under 

Section 7-101 of the Act for the Commission to consider the 
effectiveness of the ASAs approved in this proceeding prior to filing 
any request for an increase in rates, but in any case no later than 
September 30 of the year following the first full calendar year 
subsequent to closing the proposed transaction.  The petition shall 
indicate the costs recovered from Liberty for each accumulated 
calendar year through each ASA.  The allocated common costs 
shall be supported by exemplar allocation percentages for each 
service provided and must include all allocation percentages to 
account for 100% of the allocated costs; the direct charges to the 
various affiliates billed by each service company shall also be 
included.  After reviewing the results, the Commission may 
consider modifications to the ASAs.  

 
 With the exception of condition 6, Liberty opines that the conditions proposed by 
Staff are the same as the conditions proposed by Staff with respect to Section 7-
204(b)(2). To briefly recap the Joint Applicants’ position on these conditions, the Joint 
Applicants have agreed to most of changes suggested by Ms. Pearce in condition 1.  
The Joint Applicants believe they have satisfied condition 2 regarding a cost allocation 
template, condition 3 regarding an audit, condition 4 regarding a cost study, and 
condition 5 regarding a billing report. 
 
 The Joint Applicants disagree with condition 6, and also continue to disagree with 
certain changes recommended in condition 1. 
 
 Joint Applicants argue that Staff has not set forth any rationale or explanation of 
the changes in the markups of the ASA and CAM, so there is no clear indication that 
they are actually tied to Section 7-204(b)(3), or in what way they may relate to Section 
7-204(b)(3). Furthermore, Joint Applicants aver that there is no indication how any of 
the provisions in the ASAs proposed by Liberty would affect Section 7-204(b)(3), or 
even whether any individual change does affect that Section. As was the case with 
Section 7-204(b)(2), the Joint Applicants have addressed the concerns Ms. Pearce 
stated in her testimony and more importantly have ensured that the ASAs and CAM 
comply with Section 7-204(b)(3) by providing transparency on how costs will be 
allocated.   
 
 Joint Applicants note that Staff proposed a requirement without stating any basis 
for the Commission to implement the requirement, by recommending that the 
Commission order Algonquin and its affiliates to submit a petition under Section 7-101 
to consider the effectiveness of the ASAs approved in this proceeding.  
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 The Joint Applicants note they are seeking approval of the ASAs under Section 
7-101 in this proceeding, and have amply demonstrated that this approval is warranted. 
As indicated, these ASAs and the associated conditions include numerous safeguards 
and oversight mechanisms that go beyond the requirements that the Commission and 
Illinois law imposes on public utilities generally.  Joint Applicants aver that these 
safeguards provide the Commission with the necessary information to evaluate the 
effectiveness of the ASAs, particularly where the Commission retains all oversight 
powers over Liberty.  Joint Applicants suggest that even Staff witness Pearce 
acknowledged that the Commission has many other mechanisms in place to modify or 
revoke an ineffective ASA.  Given all of these controls, informational requirements, and 
mechanisms, Joint Applicants argue it is wasteful to require a second proceeding to 
evaluate an agreement that has already been approved. 
 
 Moreover, Joint Applicants argue that Section 7-101 applies to proceedings to 
approve an agreement on a prospective basis, and does not contemplate multiple 
approvals of the same agreement, nor does it contain standards for a post-agreement 
review of transactions under approved agreements. Joint Applicants suggest this would 
be an altogether new type of proceeding under an inapplicable statute. 
 
 Joint Applicants assert that Staff has presented no evidence describing why this 
condition should be imposed or what potential harm could occur it if were rejected. 
Additionally, Joint Applicants note that Staff witness Pearce was unable to identify 
another instance where such a condition has been imposed.  With no evidence to 
support a need for this new proceeding, and no statutory basis for its conduct, Joint 
Applicants suggest the Commission should not include this requirement. This is 
particularly true where, as here, the utility has voluntarily exceeded the Commission’s 
requirements to ensure its ability to evaluate the effectiveness of the ASAs. 
 
 The Joint Applicants submit that they have shown that costs and facilities are 
fairly and reasonably allocated between the utility and non-utility activities in such a 
manner that the Commission may identify those costs and facilities which are properly 
included by the utility for ratemaking purposes, as required by Section 7-204(b)(3). In 
addition to structural separation and philosophy of local control, all covered transactions 
between Liberty and its affiliated interests are subject to a closely monitored, 
transparent ASA that operates to ensure that charges and allocations are made 
reasonably and in accordance with all legal requirements. 
 
 In addition, Joint Applicants suggest it has agreed to nearly all of the 
recommendations proposed by Ms. Pearce with respect to the ASAs and CAM, having 
agreed to conditions 2) through 5) on this point with certain modifications, and having 
agreed to nearly all of the changes proposed by Ms. Pearce to the ASAs and CAM 
themselves with respect to condition 1). Joint Applicants opine that the protections 
incorporated into the ASAs and CAM go beyond the general rules and regulations that 
the Commission has imposed on utilities through rulemaking or general requirement, to 
safeguard the public interest in this regard. Liberty has been responsive to all of Ms. 
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Pearce’s stated concerns, and her remaining recommendations included in markups, as 
well as the requirement for a new Section 7-101 proceeding, have no support in the 
record or law. 
 
 Joint Applicants complain that Staff’s initial brief presents no evidence regarding 
the requirements of Section 7-204(b)(3) other than a statement that it cannot make the 
required finding.  While Staff refers to its discussion regarding Section 7-204(b)(2), it’s 
Initial Brief makes no mention of how that discussion relates to the standards of Section 
7-204(b)(3), if at all.  Joint Applicants, however, have presented a wealth of information 
demonstrating that “costs and facilities are fairly and reasonably allocated between the 
utility and non-utility activities in such a manner that the Commission may identify those 
costs and facilities which are properly included by the utility for ratemaking purposes.”   
 
 Joint Applicants argue that Liberty has a clear separation on the corporate level 
from non-utilities, which operate out of separate subsidiaries, noting that Liberty's focus 
on local emphasis increases the extent to which rates are based on costs incurred 
primarily at the local level and therefore these costs are more readily identifiable with 
the services provided.  In addition to the Commission’s existing requirements on utilities 
generally, Joint Applicants suggest it has also included "the “Safeguard 
Conditions."”decribed earlier.  Joint Applicants note the ASAs and CAM contain detailed 
requirements for cost allocation, as well as record-keeping and reporting that allow for 
easy identification and separation of costs. Joint Applicants suggest all of these provide 
the Commission with an abundance of information for a rate proceeding.  Joint 
Applicants opine that Mr. Eichler testified to the level of detailed information found in 
Algonquin’s records related to cost allocations, including the date of a transaction, a 
description of the transaction, the amount, and invoices, and state that nothing in Staff’s 
initial brief addresses any alleged failures by the Joint Applicants to meet the Section 7-
204(b)(3) requirements. 
 

2. Staff 
 
 Staff indicates it is unable to recommend the Commission make the finding 
pursuant to Section 7-204(b)(3) based on the Joint Applicants' proposal and, therefore, 
recommends the Commission deny approval of the proposed reorganization.  In the 
event the Commission does approve the reorganization, Staff recommends that the 
Commission impose certain conditions as set forth earlier in order to make this finding.  
 
 Staff reasserts its earlier arguments in support of its position of Section 7-
204(b)(3). 
 

C. Section 7-204(b)(5) 
 
 Section 7-204(b)(5) of the Act requires the Commission must find that  “the utility 
will remain subject to all applicable laws, regulations, rules, decisions and policies 
governing the regulation of Illinois public utilities.” 
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1. Joint Applicants 
 
 Joint Applicants suggest that the application and testimony make clear that upon 
the closing of the proposed transaction, Liberty will remain subject to all applicable laws, 
regulations, rules, decisions and policies governing the regulation of Illinois public 
utilities.  Joint Applicants argue that no party has disputed that, and note that Ms. 
Pearce indicated that she had not identified any such laws that would be inapplicable to 
Liberty, and that she had no reason to believe that it would not be subject to all of those 
laws.  Accordingly, the Joint Applicants argue they have fully satisfied the requirements 
of Section 7-204(b)(5).  Joint Applicants suggest that Staff witness Pearce’s 
recommendations under Section 7-204(b)(5) are based on a fundamental 
misunderstanding of the statute and the Commission’s prior authority and should not be 
given any weight. 
 
 Joint Applicants state that Ms. Pearce testified that her recommendation 
regarding Section 7-204(b)(5) was based on an interpretation that the Commission’s 
finding must consider whether Liberty will be able to comply with all applicable laws, 
regulations, rules, decisions, and policies governing the regulation of Illinois public 
utilities.  Based on this interpretation, the Joint Applicants note that Ms. Pearce 
recommended the Commission make the required finding under Section 7-204(b)(5) if 
the following conditions were imposed: 
 

1) The Company is required to modify the ASA and CAM consistent 
with my proposed revisions as set forth in Attachments A through F. 

 
2) Liberty is required to provide the Manager of Accounting of the ICC 

with a template of all allocation percentages used to charge Liberty 
pursuant to the ASA.  The template shall be provided within 60 
days of closing the proposed transaction and shall be updated 
annually, with a copy provided to the Manager of Accounting no 
later than March 31. 

 
3) Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated 
to Liberty pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost 

of services provided under the applicable ASA on a triennial basis.  
A full study is required periodically to ensure that Liberty will be 
charged appropriately for the services it receives, with no over- or 
under-charging. 

 
5) Each service provider is required to file annually by May 1 a billing 

report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
copy to the ICC’s Accounting Department Manager and to the 
Office of the Chief Clerk of the ICC.  The billing report shall 



 

44 
 

summarize the monthly charges to Liberty from its affiliated service 
companies under each applicable ASA.  

 
6) Atmos Energy Corporation shall remain liable for all outstanding 

over-recovered purchased gas adjustment charges related to open 
dockets for reconciliation periods ending prior to closing of the 
proposed transaction.  

 
7) Liberty, its affiliate LUC, and all  of its affiliated service companies, 

such as Liberty Energy Utilities (New Hampshire) Corp. are 
prohibited from purchasing gas supply from an affiliated entity 
following the closing of the proposed transaction unless approval is 
petitioned for and granted by the Commission. 

 
8) Liberty shall file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois 
Commerce Commission with a copy to the Manager of the 
Accounting Department of the Commission within fifteen (15) 
calendar days of the receipt of all regulatory approvals required for 
the proposed transaction to take effect.  If the proposed transaction 
has not been consummated within 60 calendar days of the date of 
the Order in this proceeding, I further recommend that a status 
report be required to be filed with the Chief Clerk with a copy to the 
Manager of Accounting, and further status reports every 90 
calendar days until the executed copy of the final purchase 
agreement has been filed.  

 
 Joint Applicants note that many of the conditions proposed by Ms. Pearce 
overlap with her proposed recommendations in Sections 7-204(b)(2) and (3). As 
previously discussed, the Joint Applicants have agreed to nearly all (but not all) of the 
changes suggested by Ms. Pearce in her markups in condition 1.  As indicated above, 
the Joint Applicants believe that the requirements of conditions 2 (cost allocation 
template), 3 (annual audit), 4 (triennial cost study), 5 (billing report), and 7 (prohibition 
on gas supply purchases) have been satisfied.  The Joint Applicants have also agreed 
to condition 6 with minor modifications that have been agreed to by both Staff and the 
Joint Applicants, and have agreed to condition 8 as set forth by Ms. Pearce  
 
 The Joint Applicants note that they proposed modifications to Condition 6, 
suggesting the following language: 
 

[a]s a regulatory matter, Liberty shall be liable for all outstanding over-
recovered purchased gas adjustment charges, and shall be entitled to all 
outstanding under-recovered purchased gas adjustment charges, related 
to open dockets for reconciliation periods ending prior to closing of the 
proposed transaction.  
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 Joint Applicants state that Staff witness Pearce testified that her concerns about 
purchased gas adjustment charges were satisfied by the Joint Applicants’ proposed 
modifications to condition 6.  
 
 The Joint Applicants do not agree with certain parts of condition 1) relating to 
modifications to the ASAs and CAM, and note that the Joint Applicant’s earlier 
arguments with respect to those modifications are applicable to this issue as well. In 
addition, Joint Applicants assert that Staff’s interpretation of the standard required by 
Section 7-204(b)(5) is legally incorrect, and claim Staff did not actually raise any issue 
of noncompliance. Therefore, Joint Applicants suggest Ms. Pearce’s recommendations 
as to Section 7-204(b)(5) should not be adopted. 
 
 Joint Applicants aver that Staff’s interpretation of Section 7-204(b)(5) is not 
supported by either the plain meaning of the statute or prior Commission precedent. 
Staff’s interpretation of Section 7-204(b)(5) as requiring a finding on whether a utility will 
be able to comply with applicable laws and rules is one that the Commission has 
previously declined to adopt.  Joint Applicants note that in Docket No. 98-0555, In re 
SBC Communications, Inc. et. al., the Commission rejected Staff’s argument that a 
pattern of non-compliance would amount to a failure to meet the requirements of 
Section 7-204(b)(5).  Instead, the Commission found “that other sections of section 7-
204 grant the Commission authority to ensure that public utilities are fully compliant with 
its directives.”  
 
 In construing a statute, Joint Applicants note that courts generally find that the 
surest and most reliable indicator of legislative intent is the statutory language itself, 
which is to be given its plain and ordinary meaning.  By its plain language, Joint 
Applicants opine that Section 7-204(b)(5) only requires that all applicable laws, 
regulations, rules, decisions  and polices governing the regulations of Illinois public 
utilities remain applicable to Liberty following the reorganization. Joint Applicants note 
that the Commission has interpreted Section 7-204(b)(5) consistent with the plain 
meaning of the statute and in particular as requiring the Commission to “ensure that the 
proposed reorganization does not inappropriately shelter or otherwise remove a utility’s 
activities from regulatory scrutiny by this Commission (e.g., by somehow shifting 
regulated functions to an unregulated affiliate).”  Joint Applicants state that all parties to 
this case have agreed that Liberty will remain subject to the jurisdiction of the 
Commission and to all laws, regulations, rules, decisions, and policies to the same 
extent after the reorganization as before the reorganization. Joint Applicants aver that 
as in Docket No. 98-0555, other statutory provisions provide the Commission with 
authority to ensure compliance, and the Commission should not deviate from the plain 
meaning of Section 7-204(b)(5), or the approach it has applied in previous proceedings. 
 
 Joint Applicants also argue that in addition to applying an incorrect legal 
standard, Staff has also not raised the issue of noncompliance.  Joint Applicants note 
that Staff has presented no evidence of any law that Liberty will be unable to comply 
with.  In addition, the recommendations of each Staff witness assume that if the 
Commission ordered a condition or requirement that it would be complied with.  
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Although the parties are in disagreement regarding whether the Commission should 
adopt a subset of those recommendations in this order, there is no indication or 
allegation that Liberty will fail to comply with whatever conditions the Commission 
adopts.  
 
 Section 7-204(b)(5) sets forth a straightforward standard that requires the 
Commission to find that “the utility will remain subject to all applicable laws, regulations, 
rules, decisions, and policies governing the regulation of Illinois public utilities.”  No 
party has disputed that Liberty will remain subject to these laws, and even Ms. Pearce 
indicated that she had not identified any such laws that would be inapplicable to Liberty, 
and that she had no reason to believe that it would not be subject to all of those laws.  
Accordingly, the Joint Applicants have fully satisfied the requirements of Section 7-
204(b)(5).  
 

2. Staff 
 
 Staff indicates that it is unable to recommend the Commission make the finding 
pursuant to Section 7-204(b)(5) based on the Joint Applicants proposal and therefore 
recommends the Commission deny approval of the proposed reorganization. In the 
event the Commission does approve the reorganization, Staff recommends that the 
Commission impose certain conditions as set forth below in order to make this finding. 
 
 Staff reasserts its earlier mentioned conditions, as well as the following: 
 

1) Liberty will remain liable for all outstanding over-recovered 
purchased gas adjustment charges related to open dockets for 
reconciliation periods ending prior to closing of the proposed 
transaction;  

 
2) Liberty must file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois 
Commerce Commission with a copy to the Manager of the 
Accounting Department of the Commission within fifteen (15) 
calendar days of the receipt of all regulatory approvals required for 
the proposed transaction to take effect.  If the proposed transaction 
has not been consummated within 60 calendar days of the date of 
the Order in this proceeding, a status report should be filed with the 
Chief Clerk with a copy to the Manager of Accounting, and further 
status reports every 90 calendar days until the executed copy of the 
final purchase agreement has been filed.  

 
 Staff notes that the Joint Applicants proposed a modification to Condition 1) 
above noting that Liberty, instead of Atmos, will be responsible as a regulatory matter 
for outstanding charges under prior dockets.   Staff accepts this modification as a 
necessary practical matter, understanding that if the proposed transaction is approved, 
Liberty will assume the customer billing function and would, therefore, be the party in 
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position to issue any refunds related to prior overcharges or to collect amounts due 
related to outstanding charges under prior dockets.  
   
 Staff states that it agrees that the Joint Applicants accepted Condition 2) in the 
surrebuttal testimony of Mr. Peter Eichler.   
 

D. Section 7-101 
 
 Section 7-101 of the Act sets forth the Commission’s jurisdiction over 
transactions with affiliated interests.  In accordance with Section 7-101 the Joint 
Applicants proposed ASA and CAM must be adequate to safeguard the public interest.  
 

1. Joint Applicants 
 
 Joint Applicants state that the essential standard of approval under Section 7-101 
of the Act, which governs certain transactions between affiliated interests, is that the 
agreement must be in the public interest.  To uphold that standard, the Joint Applicants 
note the Commission may disapprove the agreement or “condition [its] approval in such 
a manner as it may deem necessary to safeguard the public interest.”  Joint Applicants 
submit the evidence in the record supports a finding that the ASAs are in the public 
interest.  
 
 Joint Applicants state that the ASAs and CAM provide that Liberty will receive 
services from affiliated interests at the cost incurred by those affiliated interests to 
provide such services, noting that whenever possible, the agreements provide for direct 
charges to the entity that procures a service. Joint Applicants note that Mr. Eichler 
testified that the services subject to the ASAs replace services currently provided by 
Atmos through an affiliated agreement and that the ASAs are necessary to the provision 
of reliable and cost efficient gas.  Joint Applicants suggest the parties appear to be in 
agreement that the ASAs are necessary for the provision of utility service, and with the 
general approach of the ASAs and CAM and no party has seriously disputed whether 
they are in the public interest. 
 
 Joint Applicants assert that the ASA include many checks and balances to both 
ensure that all charges under the ASAs are fair and reasonable, and to ensure that the 
Commission will be able to exercise all necessary regulatory oversight.  For example, 
Joint Applicants note that Liberty has agreed to an annual internal audit, which Joint 
Applicants suggest exceeds the biennial audit requirement imposed by Commission 
rules.  Joint Applicants state Liberty has also agreed to provide a template of all 
allocation percentages used to charge Liberty pursuant to the ASAs, which will be 
updated annually.  Joint Applicants note Liberty has also agreed to provide a billing 
report summarizing the monthly charges to Liberty, which will also be filed annually 
pursuant to each ASA.  Additionally, Liberty will be conducting a full study of the cost of 
services provided under the ASAs on a triennial basis.  Joint Applicants submit that all 
of these safeguards provide the Commission with detailed reports and information to 
ensure that Liberty is in compliance with the terms of its proposed ASAs. 
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 The Joint Applicants note that Staff witness Pearce recommended the 
Commission find the proposed ASAs and CAM meet the requirements of Section 7-101 
if the following conditions are imposed by the Commission: 
 

1) The Company is required to modify the ASA and CAM consistent 
with my proposed revisions as set forth in Attachments A through F. 

 
2) Liberty is required to provide the Manager of Accounting of the ICC 

with a template of all allocation percentages used to charge Liberty 
pursuant to the ASA.  The template shall be provided within 60 
days of closing the proposed transaction and shall be updated 
annually, with a copy provided to the Manager of Accounting no 
later than March 31. 

 
3) Each service provider is required to perform an annual, rather than 

biennial audit that includes certain specific tests of costs allocated 
to Liberty pursuant to the applicable ASA. 

 
4) Each service provider is required to conduct a full study of the cost 

of services provided under the applicable ASA on a triennial basis.  
A full study is required periodically to ensure that Liberty will be 
charged appropriately for the services it receives, with no over- or 
under-charging. 

 
5) Each service provider is required to file annually by May 1 a billing 

report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
copy to the ICC’s Accounting Department Manager and to the 
Office of the Chief Clerk of the ICC.  The billing report shall 
summarize the monthly charges to Liberty from its affiliated service 
companies under each applicable ASA.  

 
6) Atmos Energy Corporation shall remain liable for all outstanding 

over-recovered purchased gas adjustment charges related to open 
dockets for reconciliation periods ending prior to closing of the 
proposed transaction.  

 
7) Liberty, its affiliate LUC, and all of its affiliated service companies, 

such as Liberty Energy Utilities (New Hampshire) Corp. are 
prohibited from purchasing gas supply from an affiliated entity 
following the closing of the proposed transaction unless approval is 
petitioned for and granted by the Commission. 

 
8) Liberty shall file the executed copy of the Asset Purchase 

Agreement and the executed ASA with the Chief Clerk of the Illinois 
Commerce Commission with a copy to the Manager of the 
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Accounting Department of the Commission within fifteen (15) 
calendar days of the receipt of all regulatory approvals required for 
the proposed transaction to take effect.  If the proposed transaction 
has not been consummated within 60 calendar days of the date of 
the Order in this proceeding, I further recommend that a status 
report be required to be filed with the Chief Clerk with a copy to the 
Manager of Accounting, and further status reports every 90 
calendar days until the executed copy of the final purchase 
agreement has been filed. 

 
9) The new utility shall be liable to reimburse the Commission for any 

reasonable costs and expenses associated with an audit or 
inspection of books and records maintained outside Illinois.   

 
10)  Liberty shall file the final accounting entries (with the corrections 

noted herein), including the actual amounts recorded by Liberty 
within 60 calendar days following the closing of the proposed 
transaction with the Chief Clerk of the Commission with a copy of 
the filing to the Manager of the Accounting Department of the 
Commission.   

 
 As previously discussed, the Joint Applicants have agreed to most of changes 
suggested by Ms. Pearce in condition 1.  The Joint Applicants believe they have fully 
satisfied conditions 2 (cost template), 3 (annual audit), 4 (triennial cost study), 5 (billing 
report), 6 (PGA clause liability), and 7 (gas supply purchases from affiliates) as set forth 
above.  Conditions 8 through 10 have been accepted by the Joint Applicants in 
testimony.   
 
 With the clarifications noted in this section, the Joint Applicants believe the 
issues in this section are resolved except for certain parts of condition 1) relating to 
changes to the ASAs and CAM. Joint Applicants opine that Staff has not identified in the 
record any specific concerns relating to Section 7-101 and has instead listed a set of 
conditions that Ms. Pearce declares should be required without providing any analysis 
of how they relate to the statute, or identifying any benefits from accepting the 
recommendations. The Joint Applicants’ analysis under Section 7-101 is substantially 
similar to that of Section 7-204 and therefore the more detailed arguments in Sections 
III.A.2 are incorporated by reference. 
 
 Joint Applicants state that it modified the ASAs in accordance with Ms. Pearce’s 
requests to separate what had been a single ASA into four ASAs, one for each of the 
affiliated interests that will provide services to Liberty.  By separating out the 
Agreements, Joint Applicants aver that the identity of the entity providing services to 
Liberty is clear, and state Liberty is not providing services to any entity under any of the 
ASAs.  Joint Applicants indicate that each ASA sets forth a detailed listing of the 
services covered by the ASA in Section 1.2, and believe that this fully satisfies Ms. 
Pearce’s concerns on this point. 
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 In regard to Staffs requirement that Liberty be a signer of the ASA, Joint 
Applicants state that Liberty will be a signer to the ASAs in the latest draft filed by the 
Joint Applicants, which it believes Staff witness Pearce acknowledged.  Accordingly, the 
Joint Applicants do not believe this requirement remains at issue. 
 
 Joint Applicants note Ms. Pearce also made a recommendation regarding 
language in Schedule II to the ASAs setting forth the scope of the agreement.  The Joint 
Applicants note that the language proposed by Ms. Pearce has been adopted, with a 
slight modification, such that it states that each agreement “shall be limited in their 
application to transactions that affect Liberty costs subject to the regulatory oversight of 
the Illinois Commerce Commission (“ICC”) and shall remain in effect until otherwise 
ordered by the ICC.”  Joint Applicants indicate that Ms. Pearce testified that this 
satisfied her concern expressed in her testimony.  
 
 In response to StaffsStaff’s request that there by a separate agreement for each 
entity that provides services, Joint Applicants aver that there have been filed separate 
agreements for each of the entities that provide services to it, these being Algonquin, 
LUC, Liberty Utilities Co., and Liberty NH.  As previously discussed in other sections, an 
agreement between APCo and LUC was not filed.  Setting aside the issue of Ms. 
Pearce’s inclusion in her markups of an agreement between APCo and LUC, the Joint 
Applicants believe the issue of separating each of the ASAs involving Liberty has been 
addressed as requested by Staff witness Pearce. 
 
 In regard to StaffsStaff’s request for annual internal audits of charges covered by 
the ASAs during the preceding calendar year, Joint Applicants note Liberty has agreed 
to an annual internal audit. 
 
 Joint Applicants complain that Staff has not presented evidence that the 
proposed ASAs and CAM are not in the public interest, as required by Section 7-101, 
but rather has simply declared that Ms. Pearce's changes and conditions should be 
accepted without delving into any rationale.  Joint Applicants opine that this 
unsupported statement does not rebut the Joint Applicants’ showing that Liberty 
proposed ASAs and CAM are in the public interest, noting that Mr. Eichler testified that 
the services subject to the ASAs replace services currently provided by Atmos through 
an affiliated agreement, and that the ASAs are necessary to the provision of reliable and 
cost efficient natural gas.  In addition to direct charging whenever possible, Joint 
Applicants note there are included many checks and balances in the ASAs to both 
ensure that all charges under the ASAs are fair and reasonable and to ensure that the 
Commission will be able to exercise all necessary regulatory oversight.  
 
 Joint Applicants state that these checks and balances include an annual internal 
audit, a template of all cost allocation percentages used to charge Liberty pursuant to 
the ASAs, a billing report summarizing the monthly charges to Liberty, and a full study 
of the cost of services provided under the ASAs on a triennial basis.   Joint Applicants 
suggest that all of these "“Safeguard Conditions"” provide the Commission with detailed 
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reports and information to ensure that Liberty is in compliance with the terms of its 
proposed ASAs. 
 
 Joint Applicants also note that in Staff's Initial Brief, Staff does not bother to 
indicate how most of the conditions proposed by Ms. Pearce relate to Section 7-101; the 
discussion merely references the other portions of Staff’s Initial Brief.  However, Joint 
Applicants opine that the portions of the brief cited relate to Section 7-204(b)(2), rather 
than the public interest standard applicable to Section 7-101.  Joint Applicants argue 
that the only reference tying Staff’s conditions to Section 7-101 that Joint Applicants 
were able to find in the record is a general statement made by Ms. Pearce that the 
public interest is protected if there are adequate safeguards to satisfy the requirements 
of Section 7-204.  Joint Applicants opine that the totality of the evidence shows that they 
have satisfied the requirements of Section 7-204, and accordingly, the Joint Applicants 
recommend that the Commission find that the proposed ASAs and CAM are in the 
public interest and should be approved under Section 7-101. 
 

2. Staff 
 
 Staff states that Ms. Pearce expressed concerns related to Liberty's proposed 
ASA and CAM, and she therefore recommended the Commission make this finding 
subject to certain conditions, should the Commission approve the reorganization.  Staff 
notes that these conditions are essentially the same for each of the contested issues. 
 
 Staff states that Section 7-101 of the Act sets forth the Commission’s jurisdiction 
over transactions with affiliated interests, and note that in accordance with Section 7-
101 Liberty's proposed ASA and CAM must be adequate to safeguard the public 
interest.  Staff notes that the Commission, in its recent Order approving the Nicor/AGL 
reorganization, stated the following:  
 

Our analyses, above, regarding subsidization and cost allocation, is also 
applicable here in the broader context of the public interest.  Subsidization 
of a non-utility affiliate is not in the interests of the general public, the 
involved utility or the utility’s customers.  Fair and reasonable cost 
allocation among utility and non-utility activities, to facilitate proper 
ratemaking, serves those interests.   
 
(Order, Docket No. 11-0046, December 7, 2011, p. 56) 

 
 The Joint Applicants argue that the evidence supports a finding that the ASAs 
are in the public interest, however, Staff witness Pearce has expressed concerns 
related to Liberty's proposed ASA and CAM.  In connection with the findings pursuant to 
Sections 7-204(b) (2),(3) and (5) and to ensure proposed ASA and CAM are adequate 
to safeguard the public interest, Staff recommends the Commission impose the 
following condition, in the event the proposed transaction is approved: 
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Algonquin and its affiliates shall be required to submit a petition under 
Section 7-101 of the Act for the Commission to consider the effectiveness 
of the ASAs approved in this proceeding prior to filing any request for an 
increase in rates, but in any case no later than September 30 of the year 
following the first full calendar year subsequent to closing the proposed 
transaction.  The petition shall indicate the costs recovered from Liberty 
for each accumulated calendar year through each ASA.  The allocated 
common costs from each service provider shall be supported by exemplar 
allocation percentages for each service provided and must include all 
allocation percentages to the various entities to account for 100% of the 
allocated costs.  The direct charges to the various affiliates billed by each 
service company shall also be included.  After reviewing the results, the 
Commission may consider modifications to the ASAs. 

 
 Staff notes that the Joint Applicants have indicated they do not accept this 
condition for the following reasons: 
 

a) The ASAs and CAM proposed by the Joint Applicants contain 
numerous safeguards and oversight mechanisms that go beyond 
the requirements imposed on public utilities generally; 

 
b) These safeguards provide the Commission with the necessary 

information to evaluate the effectiveness of the ASAs, particularly 
where the Commission retains all oversight powers over Liberty; 

 
c) Section 7-101 applies to proceedings to approve an agreement on 

a prospective basis; it does not contemplate multiple approvals of 
the same agreement, nor does it contain standards for a post-
agreement review of transactions under approved agreements; 
and, 

 
d) The Joint Applicants contend this would be an altogether new type 

of proceeding under an inapplicable statute.  
 
Staff strongly disagrees with the Joint Applicants for the following reasons. 
 
 First, Staff states it is not aware that Section 7-101 precludes a Commission 
review of existing ASAs.  In fact, Staff notes the Commission has found otherwise in its 
recent Order that approved the Section 7-204 reorganization of Northern Illinois Gas 
and AGL, where the Commission held that: 
 

Subsection 7-204A(b) gives the Commission discretionary power to review 
any such contract or arrangement “in the same manner as it may review 
any other public utility and its affiliated interest.”  In our view, this latter 
clause invokes, inter alia, the powers residing in Section 7-101 (quoted 
above), including the broad power to safeguard the public interest.     
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Further, our administrative regulations declare that “[t]ransactions between 
a gas utility and its affiliated interests shall not be allowed to subsidize the 
affiliated interests.”[4]  This provision applies to the OA, and any dealings 
pursuant to its terms and conditions, whether or not there is a pending 
reorganization request.   
 
With particular regard to reorganization requests, inter-affiliate contract 
approval is not specifically addressed by statute.  However, subsection 7-
204(f) provides that “[i]n approving any proposed reorganization pursuant 
to this Section, the Commission may impose such terms, conditions or 
requirements as, in its judgment, are necessary to protect the interests of 
the public utility and its customers.”[5] Subsection 7-204(f) does not 
exempt any component of utility operations from its purview.  The 
Commission therefore concludes that the power to impose merger 
conditions extends to a utility’s inter-affiliate agreements, such as the OA 
here, and to utility conduct under the terms of those agreements [6]. 

 
(Order, Docket No. 11-0046, December 7, 2011, p. 44) 
 
 Staff notes the Commission frequently reviews affiliate agreements that are 
proposed by long-established utilities operating in Illinois.  For example, Staff states the 
recent Commission rate order for  North Shore Gas Company and The Peoples Gas 
Light and Coke Company, Docket Nos. 11-0280 and 11-0281 (consol.), entered 
January 10, 2012 concluded the following: 
 

The Commission agrees with Staff and finds that the Utilities have not 
properly interacted with their affiliates as evidenced by our conclusions in 
the above related sections.  Staff’s proposal for further Commission 
investigation of the Utilities’ interactions with their affiliates is warranted 
and in the public interest.  We believe the investigation is necessary to 
prevent ratepayers from continuing to subsidize the affiliates.  . . . Thus, 
the Utilities are required within 90 days of the Order in this case to file a 
petition and testimony demonstrating that the Utilities’ affiliate interactions 
are in compliance with the STA and the Master AIA.  Additionally, the 
petition and testimony must address any jurisdictional issues with the 
Master AIA agreement pending in Wisconsin.  Finally this petition and 
testimony must provide full cost justification for the repair rates charged to 
ratepayers as well. 
 

(Order, Docket Nos. 11-0280 and 11-0281 (consol.), January 10, 2012, p. 98) 
 
 Staff indicates that another example is the Commission rate order for Northern 
Illinois Gas Company d/b/a Nicor Gas Company for Docket No. 08-0363 entered March 
25, 2009 that included the following Finding: 
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(14) Nicor shall file a petition with 120 days of the date of a final Order in 
this proceeding seeking either re-approval of its current Operating 
Agreement or approval of a new affiliated interest transaction agreement; 
this petition shall address the criteria expressed by Staff, as is set forth in 
section XIV(C) herein; and it shall be supported by verified testimony;  
 

(Order, Docket No. 08-0363, March 25, 2009, pp. 183-184) 
 
Specifically, Staff notes that Section 7-101(3) states in part: 
 

If it be found by the Commission, after investigation and a hearing, that 
any such contract or arrangement is not in the public interest, the 
Commission may disapprove such contract or arrangement.  Every 
contract or arrangement not consented to or excepted by the Commission 
as provided for in this Section is void. 
 

 (220 ILCS 5/7-101(3) 
 
 Because Section 7-101 provides for Commission disapproval of contracts or 
arrangements that are not in the public interest, Staff believes it stands to reason that 
the law does not preclude a review of existing affiliate agreements for the very purpose 
of determining whether they function according to the public interest.  Additionally, Staff 
suggests that the aforementioned ‘“safeguards in the ASAs and CAM that provide the 
Commission with the necessary information to evaluate the effectiveness of the 
ASAs’ASAs” would serve little purpose if it became apparent that the ASAs were not 
effective and the Commission were not allowed to revisit the existing affiliate 
agreements. 
 
 Finally, Staff suggests that the ASAs and CAM that were proposed in ICC Staff 
Exhibit 10.0, Attachments A through F, may not include all the necessary provisions to 
preclude potential cross-subsidization.  Moreover, Staff states that the ultimate parent of 
Liberty, Algonquin, has an organizational structure which includes various levels of 
service providers and affiliates who may provide services for which Liberty ultimately is 
charged, either directly or indirectly.  As Staff witness Pearce indicated during cross-
examination, that her intent with this recommendation is to allow the Commission to 
consider the effectiveness of the ASAs approved in this proceeding prior to the filing of 
a request for an increase in rates.  Ms. Pearce acknowledged that even though there 
might be an approved ASA in place, the Commission is not obligated to allow recovery 
of any charges for ratemaking purposes, but this condition would provide an opportunity 
to assess whether everything that has been approved in this proceeding effectively 
protects Illinois ratepayers.  However, Staff believes that the Joint Applicants appear to 
view the approval process somewhat backwards from Staff, as evidenced in the 
following assertion in the Joint ApplicantsApplicants’ Initial Brief: 
 

Because (Liberty’s) rates cannot include any of the charges under the 
ASAs until the Commission approves their inclusion in a rate case, the 
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Commission can generally be assured that no unjust subsidization may 
occur.   

 
 Staff notes that the primary objective of ASA approval is to prevent cross-
subsidization from occurring; evaluation of resultant costs for rate recovery is 
secondary. Accordingly, Staff strongly supports this condition if the proposed 
transaction is approved. 
 

E. Commission Analysis and Conclusion 
 
 The Commission will first note that it has chosen to address the contested issues 
in this matter in a single conclusion, in part because the parties have indicated that the 
recommendations for each of the contested issues are for the most part the same, and 
the parties have in fact referenced earlier portions of their Briefs throughout their 
arguments. 
 
 From the Commission's review of the arguments, it appears that Staff is 
recommending that the Commission not grant authority for the proposed reorganization, 
while Liberty believes it has shown that the proposed reorganization has satisfied the 
statutory requirement, that it is in the best interest of the public that the reorganization 
should be granted.   
 
 The Commission notes that in addition to the conditions that Liberty has agreed 
to, it appears that Staff is requesting, should the Commission grant the reorganization, 
that additional conditions be imposed on the reorganization, in order to satisfy Section 
7-204(b)(2), Section 7-204(b)(3), Section 7-204(b)(5) and/or Section 7-101of the Act.  
The Commission will address each of these proposed conditions; however the 
Commission will not attempt to re-state each of the party's arguments on each issue, 
but will generally rely on the stated positions as laid out elsewhere in this Order. 
 

Condition 1: The Company is required to modify the ASA and CAM 
consistent with the proposed revisions as set forth in Attachments A 
through F of Staff witness Pearce's rebuttal testimony.  
 
It appears to the Commission that based on the Briefs and the arguments of the 

parties, that the Joint Applicants believe that they have satisfied this condition, except 
for three subsets of this condition.  These include Staff's request that Liberty require two 
of its affiliates, LUC and APCo to enter into an ASA between the two of them that is 
subject to Commission approval; that Liberty modify the ASAs to include as parties a list 
of additional receiving companies to the ASAs; and that Liberty be required to modify 
the CAM to remove Section V. 

 
The Joint Applicants object to each of these conditions, noting that neither LUC 

nor APCo is an Illinois utility, and in fact neither is a public utility.  Joint Applicants 
question how it can modify an agreement that does not exist, and to which it is not even 
a party.  Liberty also complains that Staff has presented no rationale or evidence for 



 

56 
 

requiring such an agreement, nor has it identified any benefit that will occur from having 
an ASA between LUC and APCo. 

 
Joint Applicants also complain that Staff is proposing to include in the ASAs 

numerous other companies that are not Illinois public utilities, and which in fact are not 
providing services to Liberty.  Joint Applicants argue it hasthat they have shown that 
rejecting this requirement will not result in any unjustified subsidization of non-utility 
activities, and that it will not reduce the Commission's ability to identify the costs 
properly included for ratemaking purposes. 

 
Joint Applicants note that Section V permits LUC’s regulated utilities to obtain 

services from a service company as defined in the CAM, and sets forth the manner in 
which charges for those services would be allocated.  Joint Applicants complain that 
they cannot simply remove Section V of the CAM, because although Liberty will not 
receive services under Section V, other utilities in jurisdictions outside of Illinois receive 
services under this provision. 

 
Staff expresses concern that the ASAs provided by Liberty might not be sufficient 

to protect Illinois ratepayers from potential cross-subsidization that could occur because 
of the organization of some affiliates, and that certain charges could be allocated to the 
Illinois utility, which costs would not be covered by an ASA or readily identified at the 
utility level. 

 
Staff suggests further that language on this issue of cost allocation needs to be 

incorporated into the ASAs and the CAM, arguing that the suggested language would 
set forth the basis for affiliate charges, and would aid in preventing cross-subsidization 
between companies.   

 
The Commission is satisfied, based on the totality of the evidence presented by 

the parties, that it is not necessary for approval in this proceeding to require the Joint 
Applicants to provide an ASA between APCo and LUC.  The Commission notes that it 
appears from the evidence presented that Liberty will have sufficient ASAs with its 
affiliated interests, which, combined with the suggested cost allocation language, will be 
satisfactory to minimize the risk of cross-subsidization, which language it appears the 
Joint Applicants have accepted. 

 
The Commission also notes that the Joint Applicants propose that the rather than 

include in the ASAs a list of additional receiving companies, that this information be 
provided on an annual basis in connection with the agreed provision of templates of 
allocation percentages. 

 
 The Commission notes that it appears that Section V of the CAM permits LUC’s 
regulated utilities to obtain services from a service company, as defined in the CAM and 
sets forth the manner in which charges for those services would be allocated.  Joint 
Applicants suggest that although Liberty will not receive services under Section V, other 
utilities in jurisdictions outside of Illinois receive services under this provision, therefore 
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this section should remain.  Joint Applicants therefore suggested that additional 
language be included, to the effect that Section V of the CAM would not apply to Liberty 
in Illinois unless Liberty seeks Commission approval to receive specific services from 
identified service companies.  That language is adopted and set forth in Condition 15 of 
Appendix A to the Order.The Commission is satisfied, based on the arguments 
presented, that with the addition of the Joint Applicants suggested language, that the 
relief sought by Staff is essentially achieved, and that the modified Section V of the 
CAM should remain as part of the CAM.  

 
Condition 2: Each service provider is required to provide the Manager of 
Accounting of the ICC with a template of all allocation percentages used to 
charge Liberty pursuant to each applicable ASA.  The template shall be 
provided within 60 days of closing the proposed transaction and shall be 
updated annually, with a copy provided to the Manager of Accounting no 
later than March 31. 
 
Joint Applicants state itLiberty has agreed to provide an annual detailed cost 

allocation template, noting that it provided a sample of what the template would look 
like.  Liberty acknowledges that the actual annual template would need to include 
allocation percentages for all provider companies, and suggest that they have satisfied 
Staff's proposed condition.  Staff notes that it appears the Joint Applicants accepted the 
suggested language on cost allocation, provided that the obligation would be on the 
utility, not the entity providing services to Liberty.  Staff also expresses concern with 
how all the costs are being allocated, not just the calculation of the percentage that went 
to the Illinois utility. 

 
The Commission is satisfied with the agreement expressed by the Joint 

Applicants to the condition, and will incorporate it into the Order.  The Commission 
agrees with the Joint Applicants however, that the obligation contained in this condition 
suggested by Staff should properly be on the Illinois utility, Liberty, rather than on the 
entity providing service to Liberty. 

 
Condition 3:  Each service provider is required to perform an annual, 
rather than biennial audit that includes certain specific tests of costs 
allocated to Liberty pursuant to each applicable ASA, each annual audit to 
be provided to the Manager of the Accounting Department of the 
Commission no later than July 1 of each calendar year. 
 
The Commission notes that the Joint Applicants have agreed to conduct an 

annual internal audit, and note it has been included in each ASA.  Although Staff 
indicated it was initially unclear whether 100% of all costs under the ASAs would be 
included in the templates, it appears to the Commission that Staff has acknowledged 
that the actual annual template will need to include actual allocation percentages for all 
provider companies, which it appears Liberty has agreed to.  Staff however suggests 
that Liberty has accepted this condition with the understanding that the obligation would 
be on Liberty, and not on the entities providing services to Liberty.  Staff suggests that 

E
X

C
E

P
TIO

N
 A

 



 

58 
 

the audit needs to be conducted by the entity providing the services, that way the 
charges being allocated down to the utility could be audited. 

 
As the Commission understands this issue, Liberty considers this issue settled, if 

it performs the annual internal audits and reports the results to the Commission 
annually, while Staff suggests that the internal audit should be performed by each entity 
providing services to Liberty under the ASAs.  The Commission is satisfied with the 
annual internal audit condition being imposed on Liberty, with the understanding that it 
will perform a separate audit for each entity providing services, and to provide the 
results of that audit as suggested by Staff. 

 
Condition 4: Each service provider is required to conduct a full study of 
the cost of services provided under the applicable ASA on a triennial 
basis.  A full study shall be required periodically to ensure that Liberty will 
be charged appropriately for the services it receives, with no over- or 
under-charging.   
 
Joint Applicants note that Liberty has agreed to perform a triennial cost study, 

and this condition is included in each ASA executed for this proceeding.  Joint 
Applicants note that Staff initially indicated it had concern with Liberty changing the 
burden of the audit to Liberty, rather than the provider of services.  Liberty states that 
Staff indicated it would be satisfied if Liberty provided a cost study for the charges 
under each of the ASAs.  Liberty indicates it agrees with that condition, and considers 
this matter settled. 

 
Staff however indicates that during cross-examination, Ms. Pearce clarified that 

the obligation should rest with the entity providing the services, to ensure that the 
allocators are reasonable for the charges to the Illinois utility.  Staff notes Ms. Pearce 
then agreed that a cost study for the charges under each of the ASAs would address 
her concerns. 

 
The Commission considers, based on the statements of the parties, and the 

conditions previously imposed, that the Joint Applicant's suggestion is satisfactory.  
The Commission understands that this condition will require Liberty to conduct a full 
study of the cost of services provided under each ASA on a triennial basis, with the 
understanding that the triennial study will address the charges under each of the ASAs. 

 
Condition 5: Each service provider is required to file annually by May 1 a 
billing report on the ICC’s e-Docket system in Docket No. 11-0559 with a 
copy to the ICC’s Accounting Department Manager and to the Office of the 
Chief Clerk of the ICC.  The billing report shall summarize the monthly 
charges to Liberty from its affiliated service companies under each 
applicable ASA. 
 
Liberty notes that it has agreed to file an annual billing report summarizing the 

monthly charges from the provider companies, and have included this requirement in 
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each of the ASAs in this docket.  Liberty indicates that while Ms. Pearce initially 
expressed concern this was on the utility level, she indicated during cross-examination 
that if Liberty agreed to provide a billing report with respect to the charges under each of 
the ASAs, this would satisfy her concerns; therefore the Joint Applicants consider this 
condition met.  It appears to the Commission that Staff is in agreement on this condition; 
therefore it will be included in the Order in this proceeding.   

 
Condition 6:  Liberty shall be liable for all outstanding over-recovered 
purchased gas adjustment charges, and shall be entitled to all outstanding 
under-recovered purchased gas adjustment charges, related to open 
dockets for reconciliation periods ending prior to closing of the proposed 
transaction.  
 
It does not appear to the Commission that there is any dispute between the 

parties that the above condition is appropriate if the reorganization is approved, 
therefore the Commission will include this condition in the Order in this docket. 

 
Condition 7:  Liberty, its affiliate LUC, and all of its affiliated service 
companies, such as Liberty Energy Utilities (New Hampshire) Corp. are 
prohibited from purchasing gas supply from an affiliated entity following 
the closing of the proposed transaction unless approval is petitioned for 
and granted by the Commission. 
 
Joint Applicants suggest that this condition be modified so that Liberty is 

prohibited from purchasing gas supply from an affiliated entity unless Commission 
approval is granted or unless such approval is not required under applicable law.  The 
Joint Applicants suggest that this will prevent any unjust subsidization, and note that all 
transactions with affiliated interests are subject also to the ASAs. 

 
Staff however argues that Liberty's proposal would not alleviate Staff's concerns 

regarding potential cross-subsidization; therefore Staff suggests that its conditions 
should be adopted. 

 
Based on the Commission's review of the evidence, it appears that the language 

suggested by Liberty is more appropriate in this matter.  The Commission, however 
believes that the additional condition of prohibiting either the purchase or sale of gas by 
Liberty to an affiliate is appropriate without prior Commission approval, and necessary 
to protect against cross-subsidization.  In regard to Staff's suggestion, the Commission 
finds it is not clear that it has the power, or if it did that it should exercise that power, to 
ban the sale of natural gas supply between affiliated, non-Illinois companies, some of 
whom are not even public utilities.  The Commission is satisfied that the condition 
imposed is sufficient to protect Illinois ratepayers from potential harm. 

 
Condition 8:  Liberty shall file the executed copy of the Asset Purchase 
Agreement and the executed ASA with the Chief Clerk of the Illinois 
Commerce Commission with a copy to the Manager of the Accounting 
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Department of the Commission within fifteen (15) calendar days of the 
receipt of all regulatory approvals required for the proposed transaction to 
take effect.  If the proposed transaction has not been consummated within 
60 calendar days of the date of the Order in this proceeding, I further 
recommend that a status report be required to be filed with the Chief Clerk 
with a copy to the Manager of Accounting, and further status reports every 
90 calendar days until the executed copy of the final purchase agreement 
has been filed. 
 
Condition 9:  The new utility shall be liable to reimburse the Commission 
for any reasonable costs and expenses associated with an audit or 
inspection of books and records maintained outside Illinois.   
 
Condition 10:  Liberty shall file the final accounting entries (with the 
corrections noted herein), including the actual amounts recorded by 
Liberty within 60 calendar days following the closing of the proposed 
transaction with the Chief Clerk of the Commission with a copy of the filing 
to the Manager of the Accounting Department of the Commission.   
 
It appears to the Commission that the parties are in agreement as to the 

appropriateness of each of these conditions, therefore each will made a condition of the 
proposed reorganization, and incorporated into the Order in this proceeding. 

 
Condition 11:  Algonquin Power & Utilities Corp. and its affiliates should be 
required to submit a petition under Section 7-101 of the Act for the 
Commission to consider the effectiveness of the ASAs approved in this 
proceeding prior to filing any request for an increase in rates, but in any 
case no later than September 30 of the year following the first full calendar 
year subsequent to closing the proposed transaction.  The petition should 
indicate the costs recovered from Liberty for each accumulated calendar 
year through each ASA.  The allocated common costs from each service 
provider should be supported by exemplar allocation percentages for each 
service provided and must include all allocation percentages to the various 
entities to account for 100% of the allocated costs.  The direct charges to 
the various affiliates billed by each service company should also be 
included.  After reviewing the results, the Commission may consider 
modifications to the ASAs. 

 
 Staff notes the Commission frequently reviews affiliate agreements that are 
proposed by long-established utilities operating in Illinois, and notes several 
proceedings where the Commission has in fact required review of affiliate agreements.  
Staff indicates it does not believe that Section 7-101 precludes a Commission review of 
existing ASAs, and in fact notes the Commission has found otherwise in its recent Order 
that approved the Section 7-204 reorganization of Northern Illinois Gas and AGL, 
Docket No. 11-0046.  
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 Because Section 7-101 provides for Commission disapproval of contracts or 
arrangements that are not in the public interest, Staff believes it stands to reason that 
the law does not preclude a review of existing affiliate agreements for the very purpose 
of determining whether they function according to the public interest.  Additionally, Staff 
suggests that the safeguards in the ASAs and CAM that provide the Commission with 
the necessary information to evaluate the effectiveness of the ASAs, would serve little 
purpose if it became apparent that the ASAs were not effective and the Commission 
were not allowed to revisit the existing affiliate agreements. 
 
 The Commission notes that the Joint Applicants have indicated they do not 
accept this condition, claiming that the ASAs and CAM proposed by the Joint Applicants 
contain numerous safeguards and oversight mechanisms that go beyond the 
requirements imposed on public utilities generally; and that these safeguards should 
provide the necessary information to evaluate the effectiveness of the ASAs.  The Joint 
Applicants also complain that Section 7-101 applies to proceedings to approve an 
agreement on a prospective basis; and it does not contemplate multiple approvals of the 
same agreement, nor does it contain standards for a post-agreement review of 
transactions under approved agreements.  The Joint Applicants contend this would be 
an altogether new type of proceeding under an inapplicable statute, and that it has put 
in place sufficient checks and balances to comply with the Commission rules and 
regulations. 
 
 The Joint Applicants state that these checks and balances include an annual 
internal audit, a template of all cost allocation percentages used to charge Liberty 
pursuant to the ASAs, a billing report summarizing the monthly charges to Liberty, and a 
full study of the cost of services provided under the ASAs on a triennial basis.   Joint 
Applicants claim all of these conditions provide the Commission with detailed reports 
and information to ensure that Liberty is in compliance with the terms of its proposed 
ASAs. 
 
 The Commission notes that Section 7-101 contemplates that the Commission 
approve designated affiliate transactions prior to their taking effect.  The Commission 
does not believe that Section 7-101 creates a mechanism by which the Commission 
would examine a utility’s affiliated interest transactions that occurred in the past. While 
the Commission agrees with Staff that continued oversight is necessary, particularly 
where transactions between utilities and their affiliates are involved, the Commission 
finds that there are already present the necessary mechanisms and controls to protect 
ratepayers.  As indicated by the Joint Applicants, these transactions will be subject to 
considerable oversight and review on the basis of voluntary commitments by the utility, 
including reporting and audit requirements, cost study requirements, and other 
safeguards that go well beyond those required by Commission rules or the Act.  
Furthermore, the Commission notes that approval of the ASAs in this docket does not 
constitute approval for ratemaking purposes, and Liberty will need to justify these 
expenses, and any allocations, before making any recoveries from Illinois ratepayers. 
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 Accordingly, the Commission declines to impose a requirement that Liberty file 
another petition under Section 7-101 to revisit the ASAs approved in this docket. 
 
 The Commission therefore finds, based on the totality of the evidence, the 
Stipulation of Conditions entered into by the parties, and the conditions on the 
reorganization imposed by this Order, that the proposed reorganization should be 
approved, and the parties granted permission to finalize their proposed transaction.  
The Commission believes that each statutory condition has been satisfied by the Joint 
Applicants as laid out in this Order, and that the conditions imposed by the Commission 
are sufficient to protect ratepayers affected by this transaction. 
 
V. FINDINGS AND ORDERING PARGRAPHSPARAGRAPHS 
 
 The Commission, having given due consideration to the entire record herein and 
being fully advised in the premises, is of the opinion and finds that: 
 

(1) Atmos is a corporation duly organized and existing under the laws of the 
State of Texas and the Commonwealth of Virginia engaged in the 
business of distributing and selling natural gas in Illinois and as such is a 
public utility within the meaning of the Act;  

 
(2) Liberty Energy (Midstates) is a Missouri corporation that will become a 

public utility with the meaning of the Act upon closing of the 
reorganization; 

 
(3) the Commission has jurisdiction over the parties hereto and the subject 

matter herein; 
 
(4) the recitals of fact set forth in the prefatory portion of this Order are 

supported by the record and are hereby adopted as findings of fact; 
 
(5) an Appendix (“Appendix A”) should be attached to this order and fully 

incorporated into this Order; it should contain the Required Conditions of 
Approval established by the Commission in this Order, which conditions 
for approval of the proposed reorganization and the other relief granted in 
this Order; 

 
(6) pursuant to Section 7-204 of the Act, and subject to the conditions 

established in this order (enumerated in Appendix A), the Commission 
finds that: 

 
a) the proposed reorganization will not diminish Liberty Energy 

(Midstates) ability to provide adequate, reliable, efficient, 
safe and least-cost public utility service; 
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b) the proposed reorganization will not result in the unjustified 
subsidization of non-utility activities by the utility or its 
customers; 

 
c) costs and facilities are fairly and reasonably allocated 

between the utility and non-utility activities in such a manner 
that the Commission may identify those costs and facilities 
which are properly included by the utility for ratemaking 
purposes; 

 
d) the proposed reorganization will not significantly impair the 

ability of Liberty Energy (Midstates) Utilities to raise capital 
on reasonable terms or to maintain a reasonable capital 
structure; 

 
e) the utility will remain subject to all applicable laws, 

regulations, rules, decisions, and policies governing the 
regulation of Illinois public utilities; 

 
f) the proposed reorganization is not likely to have a significant 

adverse effect on competition on those markets over which 
the Commission has jurisdiction; and 

 
g) the proposed reorganization is not likely to result in any 

adverse rate impacts on retail markets; 
 
(7) any savings resulting from the propose reorganization shall be flowed 

through to the costs associated with the regulated intrastate operations for 
consideration in setting rate by the Commission; and no costs incurred in 
accomplishing the proposed reorganization in this or any future 
proceeding shall be recoverable through Illinois jurisdictional regulated 
rates; 

 
(8) there is no presumption for or against recoverability of costs attributed or 

related to the reorganization. The recoverability of any such costs, which 
may include costs of obtaining continuing services or investments to 
replace Atmos information technology and other infrastructure, should be 
determined by the Commission in a future rate case; 

 
(9) following the closing of the reorganization, Atmos will cease to exist as a 

public utility in Illinois; the public convenience and necessity require the 
continued operation of the existing gas facilities currently owned and 
operated by Atmos in Illinois; therefore, it is appropriate to authorize the 
following: 
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(a) the discontinuance by Atmos of public utility service in Illinois, such 
discontinuance to be effective upon closing of the reorganization, 
pursuant to Section 8-508; 

 
(b) the issuance of a certificate of public convenience and necessity to 

Liberty Energy (Midstates) pursuant to Section 8-406(a) of the Act, 
to be effective upon closing of the proposed reorganization; 

 
(c) the issuance to Liberty Energy (Midstates) of certificates of public 

convenience and necessity that are identical to the certificates of 
public convenience and necessity previously issued by this 
Commission to Atmos pursuant to Section 7-203; such transfer to 
be effective at the time of closing of the proposed reorganization; 

 
(d) a waiver pursuant to Section 9-201 of the Act of the 45-day notice 

requirement for the filing of tariffs by Liberty Energy (Midstates), 
upon the filing of tariffs identical to the tariffs in force for Atmos prior 
to the consummation of the reorganization, except for the identity of 
the utility, those tariffs filed to be effective upon filing; 

 
(10) the proposed reorganization will not be inconsistent with Section 6-103 of 

the Act, insofar as that statute applies to the subject matter of this 
proceeding; 

 
(11) a waiver pursuant to Section 5-106 of the Act is authorized, such waiver to 

be effective upon closing of the proposed reorganization; 
 
(12) the evidence demonstrates that the proposed reorganization should 

reasonably be granted, and that the public will be convenienced thereby, 
in accordance with Section 7-102 of the Act; 

 
(13) the four ASAs entered into evidence as Joint Applicant Exhibits 9.6 

through 9.9 should be approved, and are in the public interest, in 
accordance with Section 7-101 of the Act; 

 
(14) Liberty Energy (Midstates) should be authorized to issue up to 

$55,000,000 in long-term debt through intercompany loan, and up to 
$67,000,000 in common stock to its parent, pursuant to 6-102 of the Act; 
these issuances are in the public interest and should be approved in 
accordance with Section 7-101 of the Act; 

 
(15) Liberty Energy (Midstates) shall pay fees in accordance with Section 6-

108 of the Act on the issuances described in paragraph (14) at a rate of 24 
cents per one hundred dollars of long term debt for the proportion 
attributable to Illinois, and at a rate of 12 cents per one hundred dollars of 
long term equity for the proportion attributable to Illinois, such fee 
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calculated in accordance with Appendix B; these fees shall be paid to the 
Commission within thirty days of this order; 

 
(16) in accordance with Section 6-101 of the Act, Liberty Energy (Midstates) 

should cause the following identification number to be place on the face of 
any long-term debt authorized pursuant to the Order in this proceeding: Ill. 
C.C. No. 6586; and shall cause the following identification number to be 
place on the face of any common stock issued pursuant to the Order in 
this proceeding: ILL. C.C. No. 6587. 

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
Joint Applicants’ request to engage in the reorganization, through which the (Midstates) 
Utilitiesassets of Atmos Energy Corporation will be transferred by Atmos Energy 
Corporation to Liberty Energy (Midstates) is hereby approved, subject to the condition 
adopted in this Order, under Section 7-204, Section 7-204A and Section 7-102. 
 
 IT IS FURTHER ORDERED that any savings resulting from the reorganization 
shall be flowed through to the costs associated with the regulated intrastate operations 
for consideration in setting rates by the Commission ratepayers and any costs incurred 
in accomplishing the proposed reorganization, including severance costs for any 
employees removed as part of the reorganization, in this or any future proceeding shall 
not be recoverable through Illinois jurisdictional regulated rates. 
 
 IT IS FURTHER ORDERED that Liberty Energy (Midstates) capitalization is 
approved pursuant to Section 6-103. 
 
 IT IS FURTHER ORDERED that the four ASAs set forth in Joint Applicant 
Exhibits 9.6 through 9.9 are hereby approved under Section 7-101. 
 
 IT IS FURTHER ORDERED that Liberty Energy (Midstates) is authorized under 
Section 6-102 and 7-101 to issue $55,000,000 in long term debt through an 
intercompany loan and issue $67,000,000 of common stock. 
 
 IT IS FURTHER ORDERED that Liberty Energy (Midstates) shall pay fees in 
accordance with Section 6-108 of the Act on the issuances described in paragraph (14) 
at a rate of 24 cents per one hundred dollars of long term debt for the proportion 
attributable to Illinois, and at a rate of 12 cents per one hundred dollars of long term 
equity for the proportion attributable to Illinois, as set forth in Appendix B; these fees 
shall be paid to the Commission within thirty days of service of this Order. 
 
 IT IS FURTHER ORDERED that Liberty Energy (Midstates) shall cause the 
following identification number to be place on the face of any long-term debt authorized 
pursuant to the Order in this proceeding: Ill. C.C. No. 6586; and shall cause the 
following identification number to be place on the face of any common stock issued 
pursuant to the Order in this proceeding: Ill. C.C. No. 6587. 
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 IT IS FURTHER ORDERED as follows: 
 

(a) Atmos shall discontinue the provision of public utility service in 
Illinois, effective upon closing of the reorganization; 

 
(b) Liberty Energy (Midstates) is granted a certificate of public 

convenience and necessity pursuant to Section 8-406(a) of the Act, 
to transact business, effective upon closing of the proposed 
reorganization; 

 
(c) for the (Midstates) Utilities’its Illinois service territory, Liberty Energy 

(Midstates) is hereby issued certificates of public convenience and 
necessity identical to the certificates of public convenience and 
necessity that were issued to Atmos, effective at the time of closing 
of the proposed reorganization; and 

 
(d) a waiver pursuant to Section 9-201 of the Act of the 45-day notice 

requirement for the filing of tariffs by Liberty Energy (Midstates), 
upon the filing of tariffs identical to the tariffs in force for Atmos 
Energy prior to the consummation of the reorganization, except for 
the identity of the utility, those tariffs filed to be effective upon filing; 

 
 IT IS FURTHER ORDERED that a waiver to maintain books and records outside 
of Illinois is hereby granted pursuant to Section 5-106 of the Act. 
 
 IT IS FURTHER ORDERED that all other approvals and authority that may be 
granted by the Commission under applicable law that may be required, necessary or 
useful in connection with the proposed reorganization and the transactions 
contemplated by the Purchase Agreement or the provisions and purposes thereof or 
described in the record is hereby granted. 
 
 IT IS FURTHER ORDERED that all motions, petitions, objections, and other 
matters in this proceeding which remain unresolved are disposed of consistent with the 
conclusions herein. 
 
 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
 
DATED: April 25May 9, 2012 
 
Briefs on Exceptions must be received by May 9, 2012. 
Briefs in Reply to Exceptions must be received by May 16, 2012. 
 

J. Stephen Yoder 
Administrative Law Judge 
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