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THE ILLINOIS POWER AGENCY'S MOTION TO STRIKE CERTAIN PORTIONS OF 
THE VERIFIED BRIEF ON EXCEPTIONS OF CHICAGO CLEAN ENERGY, LLC 

("CCE") AND CCE'S CORRECTED ATTACHMENT B 

The Illinois Power Agency ("IPA") by its attorneys, hereby respectfully moves the 

Administrative Law Judge, pursuant to Section 200.190 of the Illinois Commerce Commission's 

("ICC" or "Commission") Rules of Practice, 83 Ill. Adm. Code 200.190, for entry of an order 

striking certain portions of the Verified Brief on Exceptions of Chicago Clean Energy, LLC 

("CCE") Regarding the April 24, 2012 Proposed Order on Rehearing ("PO on Rehearing") and 

the Corrected Attachment B ("Attachment") filed on May 1, 2012 and May 2, 2012 respectively. 

In support of the Motion, the IPA states as follows: 

I 	ARGUMENT 

CCE's Attachment and references to it in CCE's BOE is simply an attempt to improperly 

introduce improper factual information from the former Director of the IPA at this Exceptions 

phase of rehearing. Additionally, CCE's efforts to introduce witness testimony at this late stage 

in the Rehearing process, assuming such testimony would have ever been proper in the first 
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place, provides no reasonable opportunity for any party or Staff to adequately offer evidence in 

explanation or rebuttal. For example, former Director Mr. Pruitt states: 

I had close and on-going interaction with the legislative staff as a stakeholder 
in developing the underlying legislation that enabled the Chicago Clean 
Energy ("CCE") Project that is the subject of the captioned proceeding. 

Attachment at 1 (emphasis added). There is, however, no chance for any party to offer an 

explanation or rebuttal as to what "on-going interaction with the legislative staff' means. 

Instead, CCE attempts to present new statements of fact during the Exceptions period. 

In another example, Mr. Pruitt states: 

I was involved in the negotiation and mediation of the draft sourcing 
agreements, per the procedure set forth in 220 ILCS 5/9-220(h) ("Act"). Through 
personally attended mediation sessions, discussions with outside counsel and 
mediators retained to facilitate the negotiations, and review of written materials, I 
had a detailed understanding of the proceedings. I was personally involved in 
drafting the IPA memo that was ultimately published on October 11, 2011. 

Id. at 1-2 (emphasis added). Additionally, Mr. Pruitt states that: 

the issues related to the projected annual output and the billing determinants were 
matters that were resolved after lengthy discussion and negotiation, much focus 
and attention, and careful consideration of the involved statute and underlying 
legislative intent. The analysis and specific terms in the final draft sourcing 
agreement regarding both the projected annual output and the billing deteiminants 
were drafted with great care to reflect the intentional outcomes of the IPA 
mediation process that I oversaw while Director of the Illinois Power Agency. 

Id. at 5 (emphasis added). 

In Mr. Pruitt's affidavit, it is not clear what it means for him to have been involved in the 

"mediation of the draft sourcing agreements" or what relevance there is to "reflect the intentional 

outcomes of the IPA mediation process that [Mr. Pruitt] oversaw"' when there was no agreement 

on an issue such as with the billing determinants. Also, Mr. Pruitt compares the similarities of 

Black's Law defines mediation as, "A method of nonbinding dispute resolution involving a neutral third party who tries 
to help the disputing parties reach a mutually agreeable solution." Blacks' Law Dictionary Ninth Edition. 
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the Power Holdings mediation, which is a different transaction with its own unique set of facts, 

to this proceeding. Id. at 4. As well, even if Mr. Pruitt's affidavit was timely filed (which it 

certainly was not) his interpretation of "underlying legislative intent" is improper legal opinion 

testimony. 

Mr. Pruitt was not the Director of the IPA at the time the final draft sourcing agreement 

was submitted to the Commission, and his discussion about consistency of results between the 

CCE and Power Holdings mediations is irrelevant. 2  Additionally, Mr. Pruitt's testimony: 1) as 

the former director of the IPA that was involved in the procurement process at issue in this case 

is improper; and 2) precludes the parties from offering evidence in explanation or rebuttal and 

should be deemed un-timely. 

A. 	Mr. Pruitt's Statements Related to the IPA Directed Mediation Process is Improper 
Under the Statutes Related to the Procurement Ethics and Disclosure 

Mr. Pruitt was the former Director of the IPA. Mr. Pruitt's affidavit implies that he was 

privileged to certain information, or confidential information only by virtue of his position as the 

former Director. Also, the information Mr. Pruitt obtained through his position regarding the 

procurement process that he "oversaw" involves the same issues on Rehearing in this case. 

Section 50-50 under the Procurement Ethics and Disclosure, Insider information, states that: 

[I]t is unlawful for any current or former elected or appointed State official or 
State employee to knowingly use confidential information available only by 
virtue of that office or employment for actual or anticipated gain for 
themselves or another person. 

30 ILCS 500/50-50 (emphasis added). Mr. Pruitt's affidavit is improper because he has 

knowingly provided or used confidential information available only to Mr. Pruitt by virtue of his 

role as Director of the WA, which information is being used by CCE for economic gain. 

2 	
The Commission's rules of evidence at 83 III. Code Part 200.610 (a) states, "In all proceedings subject to 

this Part, irrelevant, immaterial or unduly repetitious evidence shall be excluded. [5 ILCS 100/10 -40]" 
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In addition, Section 50-30(a) under Procurement Ethics and Disclosure, Revolving Door 

Prohibition, states in part: 

Chief procurement officers, State purchasing officers, procurement compliance 
monitors, their designees whose principal duties are directly related to State 
procurement, and executive officers confirmed by the Senate are expressly 
prohibited for a period of 2 years after terminating an affected position from 
engaging in any procurement activity relating to the State agency most 
recently employing them in an affected position...This subsection applies only 
to persons who terminate an affected position on or after January 15, 1999. 

30 ILCS 500/50-30 (emphasis added). Mr. Pruitt as the former Director of the IPA, and as Chief 

Procurement Officer of the IPA (as of October 5, 2011), may not "engage in any procurement 

activity related to the State agency most recently employing them." Yet, here he is filing an 

affidavit in the CCE case related to SNG procurement less than seven month after he left his 

position as the Director. 

CCE, in their RBOE on Rehearing, cites to certain statements made by Mr. Pruitt, for 

example: 

Mr. Pruitt's Affidavit confirms that as a means of reaching consensus in the 
IPA-led mediation, Chicago Clean Energy offered to agree to recover less than 
the 100% cost recovery to which the IPA believed it Chicago Clean Energy was 
entitled under the Act. (See id. at 1141 6-7.) Mr. Pruitt contrasts that result with 
the result in the Power Holdings mediation, which resulted "full cost recovery 
for Power Holdings" notwithstanding the opt-out decision of Peoples Gas and 
North Shore Gas. (Id. at ¶ 7.) Mr. Pruitt concludes: 

As the foregoing reflects, the issues related to the projected annual output and the 
billing determinants were matters that were resolved after lengthy discussion and 
negotiation, much focus and attention, and careful consideration of the involved 
statute and underlying legislative intent. The analysis and specific terms in the 
final draft sourcing agreement regarding both the projected annual output and the 
billing determinants were drafted with great care to reflect the intentional 
outcomes of the IPA mediation process that I oversaw while Director of the 
Illinois Power Agency.(/d. at ¶ 9.) 

This confirms that no scrivener's error relating to cost recovery resulted from the 
IPA-led mediation. 
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CCE BOE at 12-13. 

The Testimony that Mr. Pruitt engages on CCE's Attachment, relates to 

procurement matters involving information that Mr. Pruitt was privy to by way of his 

position as the former Director of the IPA. Therefore, such testimony and CCE's 

references to it is improper under Sections 50-50 and 50-30. 30 ILCS 500/50-50; 30 

ILCS 500/50-30. 

B. 	The Affidavit and CCE's References to the Attachment Are Untimely. 

CCE's own detailed chronology makes clear that they were well aware of the scriveners 

error that the IPA made regarding billing determinants and utility cost allocation by January 3, 

2012. CCE BOE on Rehearing at 20. Yet, while the issue of billing determinants and utility cost 

allocation was an important issue on Rehearing (CCE Application for Rehearing dated February 

9, 2012) and CCE knew of the IPA's scrivener's error on this issue, they did not file testimony 

from Mr. Pruitt with their Comments on Rehearing (dated April 9, 2012), or Reply Comments on 

Rehearing (dated April 16, 2012). Instead, CCE waited one hundred and twenty days (120) 

days, or until the eleventh hour as they have done both literally and figuratively throughout this 

case, at the Exceptions period of Rehearing, to file improper, irrelevant, and untimely testimony 

that must be stricken. The Commission's rules do not permit CCE to attempt to introduce at the 

Exceptions period on Rehearing, facts on which the Commission may rely upon in reaching a 

decision. 

II. CONCLUSION 

For the reasons discussed herein the IPA respectfully requests that the following 

irrelevant, improper, and inappropriate statements of fact found in CCE's BOE on Rehearing and 

Corrected Attachment B be stricken: 
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• Page 1, first bullet point that states, "Attachment B — Affidavit of Mark J. Pruitt" 

• Page 3, the sentence toward the end of the first paragraph that states, "This fact is 
confirmed by the Affidavit of Mark J. Pruitt, the former Director of the IPA, which is 
attached hereto as Attachment B. 

• Page 12, second full paragraph starting with "Any doubt about this..." and ending on the 
middle of Page 13, ending with "...position that the IPA took at the time of the 
mediation." 

• Page 15, the sentence at the beginning of the second that states, "Even setting aside the 
affidavit of Mr. Pruitt, which provides important context of events prior to the instant 
proceeding. 

• Corrected Attachment B 

Wherefore, the Illinois Power Agency respectfully requests that the entire CCE Corrected 

Attachment B and CCE's references to it in their BOE on Rehearing be stricken and for such 

other and further relief as is deemed appropriate. 

Dated: May 8, 2012 	 Respectfully Submitted, 

One of its attorneys 
Henry T. Kelly, Esq. 
Michael R. Borovik, Esq. 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Chicago, IL 60606 
312-857-2350 
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