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ILLINOIS POWER AGENCY'S VERIFIED BRIEF IN REPLY TO STAFF AND THE  
PARTIES' EXCEPTIONS TO THE CALJ'S PROPOSED ORDER ON REHEARING 

The Illinois Power Agency ("IPA") by its attorneys, respectfully submits its Verified 

Brief in Reply to Staff and the Parties' Exceptions to the Chief Administrative Law Judge's 

("CALJ") Proposed Order on Rehearing, issued on April 24, 2012 ("CALJ PO on Rehearing"), 

pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce Commission (" 

ICC" or "Commission"), 83 Ill. Adm. Code 200.830, and in accordance with the schedule 

established by the Chief Administrative Law Judge ("CALJ") on April 24, 2012. 

The IPA did not file Brief's on Exceptions on Rehearing because the CALJ PO applied 

the relevant facts in this case to the applicable law. Therefore, the IPA supports the Proposed 

Order as written, with the correction to Appendix A as identified by Nicor in their Exceptions 

and described herein. The IPA will, however, address CCE's mistaken and misplaced arguments 

regarding the CALJ PO's allocation of costs. The IPA's position, consistent with the CALJ PO, 

is that Chicago Clean Energy ("CCE") should be allowed to recover 84% of its costs from the 

utilities under the terms of the Sourcing Agreement. 
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Also, despite CCE's arguments to the contrary, the Commission should not enlarge or 

take away from the properly identified list of scrivener's and typographical errors identified in 

the CALJ PO. Thus, the IPA supports the CALJ PO regarding the identification of scrivener's 

and typographical errors. The IPA stands on its previous positions regarding all other issues not 

discussed in this Reply Brief on Exceptions on Rehearing ("RBOE"). Lastly, the IPA has 

contemporaneously filed a Motion to Strike ("Motion") certain irrelevant, untimely, and 

improper testimony made by CCE in their Corrected Attachment A ("Attachment") as well as 

any reference CCE makes to this testimony in their Brief on Exceptions on Rehearing. The IPA 

shall make no reference to such testimony and believes the Commission should grant the IPA's 

Motion and disregard the Attachment as well as any references made to it. 

I. 	Response to CCE Exceptions 

CCE spends a significant portion of its brief asserting that CCE should recover 95.45% of 

its costs instead of recovering 84% of the costs as determined in the CALJ PO and supported by 

the WA, Staff, Nicor, and Ameren. CCE rejects the IPA's contention that a scrivener's error 

occurred regarding this issue. In support of their position, CCE argues about the timing of when 

the subject scrivener's error was identified by the IPA. Additionally, CCE complains that since 

the scrivener's error was in their opinion simplistic and occurred in more than on place in the 

Sourcing Agreement it was not plausible to be determined as a scrivener's error. Also, CCE 

does not believe that the IPA is in the best position to give advice on what is a scrivener's error. 

A. 	CCE Exception # 1: Recovery of 84% of its Costs from the Utilities Under 
the Sourcing Agreement (CCE BOE at 5-23) 

CCE provides a detailed six page chronology to demonstrate that no scrivener's error 

occurred because the WA did not timely identify that it intended CCE to recover 84% of its costs 

from the utilities instead of 95%. CCE BOE on Rehearing at 5-23. In essence, CCE argues that 
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the 84 days that passed from when the IPA submitted the October 11, 2011 final draft Sourcing 

to the Commission and the IPA filed its Reply Brief on Exceptions was too long for the error to 

be considered a scrivener's error. Ironically, CCE had no concerns about timing when the IPA, 

as the scrivener, agreed with CCE regarding two additional scrivener's errors that CCE identified 

in its April 16, 2012 Reply Comment's on Rehearing. 

Additionally, CCE argues that because the error occurred in two sentences in the 

Sourcing Agreement as well as in Schedule 5.2A and Schedule 5.2B, it was not plausible to be a 

scrivener's error. CCE BOE on Rehearing at 22. Additionally, CCE does not know how it is 

possible that "such a fundamental economic term of the contract could be totally 

miscommunicated but apparently not recognized for months" Yet, while nobody likes to admit 

making mistakes or errors such as scriveners errors, this docket contains similar errors made by 

Staff and the Parties including an error to the fuel adjustment (CALJ PO at 30), and what looks 

like an inadvertent error that occurs on two different pages to the Appendix in the CALJ PO 

regarding cost allocation.' Nicor BOE on Rehearing at 3-4. Consequently, there is ample 

confirmation within this docket that others have made errors similar to the scrivener's error the 

IPA made regarding cost allocation. 

On the one hand, CCE believes that the Commission should disregard Staff's contention 

that the IPA is in the best position to provide the Commission advice on scrivener's errors 

regarding the cost allocation issue. CCE BOE on Rehearing at 22. On the other hand, CCE 

believes the Commission should look to Staff to determine whether several other matters were in 

Scrivener's error or clerical error is defined as: 

[a]n error resulting from a minor mistake or inadvertence, esp. in writing or copying something on 
the record, and not from judicial reasoning or determination. Among the boundless examples of 
clerical errors are omitting an appendix from a document; typing an incorrect number; mis-
transcribing a word; and failing to log a call. A court can correct a clerical error at any time, even 
after judgment has been entered. Black's Law Dictionary, Ninth Edition. 
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fact scrivener's errors. To support its argument on the issues outside of cost allocation, CCE 

opines that, "[n]one of these corrections [that CCE argues for] are opposed by Staff; in fact, on 

all but five of the seventeen listed, Staff is supportive of the change (and takes no position on the 

other five)" Id. at 27. The Commission should not look to Staff for the scrivener's errors CCE 

supports, but disregard Staff's position, whenever they are in disagreement with CCE. 

The Commission got it right on 84% being the proper cost allocation to the utilities 

stating: 

The Commission believes that of all the parties to this proceeding, the IPA 
is in the best position to provide the Commission advice on scrivener's errors. 
The IPA, as the mediator between CCE and the utilities has no vested interest in 
the term and conditions of the Sourcing Agreement. Additionally, the 
Commission strongly believes the IPA is in the best position to advise the 
Commission what it intended to include in the Sourcing Agreement, particularly 
with regard to issues where there were, or are, disagreements. 

The Commission finds that consistent with the principle of cost causation, 
Nicor and Ameren should jointly be responsible for no more that 84% of the costs 
associated with CCE's facility. To be clear, the Commission also concludes that 
individually, Nicor and Ameren's cost responsibility should not exceed 42% of 
the capital or operating costs associated with CCE's facility. The Commission 
also concludes that this is what the IPA intended for the Sourcing Agreement to 
accomplish and that Schedules 5.2A and 5.2B contained scrivener's errors. The 
Commission rejects CCE and EDI's arguments to the contrary. 

CALJ PO at 29. 

The Commission should adopt the CALJ PO language regarding this issue and 

modify the Appendix as identified by Nicor in its RBOE on Rehearing and described 

below. 

B. 	CCE Exception #3: Scrivener's and Typographical Errors (CCE BOE at 26- 
27) 

CCE argues that the CALJ PO failed to correct several additional typographical and 

scrivener's errors. CCE believes the CALJ PO failed to make the corrections because it relied 
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on the IPA to identify the appropriate errors. CCE adds that it relies on the previous discussions 

it made in its Comments on Rehearing and looks to Staff's support or lack of objection to its 

position as evidence that they were correct in identifying certain additional scrivener's errors. 

Accordingly, CCE opines, "[a] number of corrections to typographical and scrivener's errors 

identified by CCE and supported by Staff remain uncorrected. CCE BOE on Rehearing at 26. 

The IPA believes that the typographical and scrivener's errors that CCE identifies in its 

Exceptions on Rehearing and Comments on Rehearing do not qualify as typographical or 

scrivener's errors and should be rejected. CCE BOE on Rehearing at 26-27; CCE Comments on 

Rehearing at 46-60. Instead, the IPA supports the typographical and scrivener's errors that were 

identified in the CALJ PO as the only ones that should be corrected and adopted by the 

Commission. CALJ PO at 44. 

H. 	Response to Nicor Gas Company ("Nicor Gas") Exceptions #7 and #9: Corrections 
to Appendix to Correct Arithmetic Logic Errors 

Nicor appears to have identified an inadvertent error found on page 1 and page 2 of the 

Appendix to the All PO. The error on the Appendix, similar to the scrivener's error made by 

the IPA regarding utility cost allocation, has the effect of lowing the number in the denominator 

of the cost calculation formula which would lead to over recovery by CCE or the utilities paying 

for more than 84% of the costs. In support of their position, Nicor states that it: 

agrees with the Proposed Order's correct conclusion that Nicor Gas and Ameren 
"should jointly be responsible for no more that 84% of the costs associated with 
CCE's facility." PO at 29. However, Nicor Gas is concerned that the Proposed 
Order fails to achieve the result it intends and believes certain corrections to the 
Appendix are needed. 

Nicor BOE at 2. 

Nicor goes on to add that if the logic errors found on page 1 and 2 of the Appendix to the 

CALJ PO are not corrected, the result will be at the utility customers will end up paying 
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hundreds of millions of dollars more then the Commission intends for the SNG produced at the 

CCE facility. Id. at 3. Nicor goes on to provide a succinct explanation of the error and how to 

correct the problem. Id. at 2-5. The IPA concurs with Nicor's identification of the error and its 

recommendation for resolution found on the Appendix at Nicor RBOE, Exhibit A - Appendix at 

1; Exception 7 Row N: 

N 	Volume Approved for Pricing Purposes (MMBtu) - J x  M 	407-1-54-7760 Computed 
L / M 	 47,799,714  

and as found on the Appendix at Nicor RBOE, Exhibit A - Appendix at 2; Exception 9 Row F 
and G: 

F 	Volume Approved for Pricing Purposes (MMBtu/year) - B X E 
	

/10,151,760 
D / E 
	

47,799,714 

G 	Commission-Approved O&M Charge ($/MMBtu) = A / F 	2,09 1.758 

Therefore, the IPA supports that the above mentioned edits to the Appendix of the CALJ 

PO should be adopted by the Commission to assure that the utilities are not paying for more than 

84% of the costs consistent with the CALJPO at 28-31. 

CONCLUSION 

Wherefore, the Illinois Power Agency respectfully requests that the Proposed Order 

remain unchanged, except for the limited suggested modifications as described herein, be 

adopted by the Commission. 
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Dated: May 8, 2012 	 Respectfully Submitted, 

By: 

One of its attorneys 
Henry T. Kelly, Esq. 
Michael R. Borovik, Esq. 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Chicago, IL 60606 
312-857-2350 
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VERIFICATION 

I, Michael R. Borovik, being first duly sworn, depose and state that I have read the IPA's 

Verified Brief In Reply To Staff And The Parties' Exceptions To The CALJ's Proposed Order On 

Rehearing, and know the contents thereof, and that the statements contained therein are true and 

correct to the best of my knowledge and belief 

Michael R. Borovik 

Subscribed and sworn to before me, this 8th day of May, 2012. 
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