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THE SOURCING AGREEMENT 

 

 The Staff of the Illinois Commerce Commission (the “Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits this Reply to Briefs on Exceptions on 

Rehearing to the Chief Administrative Law Judge’s Proposed Order (“CALJPO”), in the 

above-captioned matter.  Staff’s Reply Brief on Exceptions is limited to a small portion 

of the exceptions made by other parties in the case.  Staff’s disinclination to address 

other exceptions should not be construed as an endorsement of same.  

I. Reply to Nicor concerning billing determinant 

 Nicor argues that: 

[T]here are arithmetic logic errors on Page 1 and Page 2 of the Appendix 
to the Proposed Order that, if not corrected, will result in the utilities and 
their customers paying hundreds of millions of dollars more than the 
Commission intends for SNG produced at the CCE facility.  The errors are 
the use of the wrong formula and figure on Line N in the Formulae For 
Calculating Capital Recovery Charge on Page 1 of the Appendix and the 
use of the wrong formula and figure on Line F resulting in an incorrect 
figure on Line G in the Formulae For Calculating O&M Recovery Charge 
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on Page 2 of the Appendix.  These lines are intended to reinforce the fact 
that the utilities are only responsible for 84% of the capital costs and O&M 
costs.  However, they reflect an arithmetic logic error because they 
actually have a very different effect – they reduce the number of billing 
determinants to an amount that is less than the projected annual output 
and thus increase the unit prices to a level that would result in the utilities 
paying virtually 100% of the capital costs and O&M costs of the CCE 
facility rather than 84%, as intended in the Proposed Order.  Included in 
Nicor Gas’ Exhibit A is a revised Appendix that corrects for these 
arithmetic logic errors in Exception Nos. 7 and 9. 

Nicor BOE at 3-4. 

Staff concurs with Nicor’s analysis and supports the proposed corrections to the 

Proposed Order’s Appendix.  In particular, Nicor proposes that the Commission amend 

both pages of the Proposed Order’s Appendix so that the Volume Approved for Pricing 

Purposes is set equal to the Purchase Responsibility (MMBtu/Year) (rather than the 

Projected Output of the Plant) divided by (rather than multiplied by) the ICC-Approved 

Cost Recovery Percentage.  Such change is consistent with Staff’s own proposal, as 

submitted with its Statement of Position on December 16, 2011. More specifically, in 

Staff Exhibits A and B to the December 16, 2011 Statement of Position, Staff also 

proposed that the Volume Approved for Pricing Purposes be set equal to the Purchase 

Responsibility (MMBtu/Year) divided by the ICC-Approved Cost Recovery Percentage.  

The fact that this results in the correct billing determinant for purposes of recovering the 

ICC-Approved Cost Recovery Percentage of costs is evident from Nicor’s Brief on 

Exceptions, as well as the analysis shown in Attachment A to this RBOE.   

II. Reply to CCE concerning billing determinant 

 CCE opposes the Proposed Order’s retention of the Commission’s original 

decision to make Nicor and Ameren responsible for paying only 84% of CCE’s capital 

costs and O&M costs.  CCE BOE at 5-23.  Among its arguments, CCE asserts that the 
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CCE-proposed 42,064,500 MMBtu billing determinant was reflected in both the IPA-

approved Final Draft Sourcing Agreement and the IPA Memo of October 11, 2011, that 

it was clear this billing determinant would enable CCE to recover approximately 95.45% 

of its capital and O&M costs from Ameren and Nicor, and that this was not a scrivener’s 

error.  Id. at 15-23.  However, in Staff’s view, the evidence does not support CCE’s 

assertions.   

 First and foremost, the IPA – the scrivener itself – acknowledges that it was a 

scrivener’s error.  (see IPA Comments on Rehearing, pp. 3-7)1.  Indeed, when CCE 

accused the IPA of reversing its position (rather than making a scrivener’s error), the 

IPA responded by saying:   

 The IPA has not changed its position and has argued consistently 
that Ameren and Nicor are responsible for only 84% of the costs. Again, 
the IPA agreed with the Final Order on this fundamental issue and stands 
by its previous arguments. 

IPA Reply Comments on Rehearing, p. 3. 

 CCE now opines that the IPA’s failure to mention the scrivener’s error earlier 

undermines the IPA’s contention that it was an error.  That is, CCE cites several filings 

within which the IPA failed to identify its error, and CCE points to the list as an indication 

that the IPA never erred.  Like the proverbial tree falling in a forest only making a sound 

                                            
1
 For instance, at page 3-4 of the IPA Comments on Rehearing, the agency states: 

 There are in fact sections within the Sourcing Agreement that do demonstrate the proper 
allocation to the utilities and accurately reflect the intention of the IPA to require Ameren and 
Nicor to purchase up to 84% of the Projected Annual Output (or 40,151,759 MMBtu), and to bear 
only the cost of 84% of the Plant capital and operating costs. (See for example, in the definition 
of “Annual Contract Quantity” the phrase “ . . . .This amount, converted to scf using the SNG heating 
value of 967 btu/scf 41,521,985,498 scf, which is less than the 43,500,000,000 scf maximum Annual 
Contract Quantity specified in the Public Act.”)  These examples, including the foregoing example in 
particular, demonstrate that scrivener’s errors had occurred under Section 5.2 and Schedules 
5.2A and 5.2B, and the Commission should modify the Sourcing Agreement to correct those 
scrivener’s errors, consistent with its authority under Public Act 97-0630, to retain the principle that 
Ameren and Nicor bear only 84% of the costs. 
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if there is somebody nearby to hear, CCE contends that the scrivener’s error only exists 

if the scrivener identifies it (and even then, only if the scrivener identifies it immediately 

after the error was made).  Hence, rather than simply accepting the IPA’s confirmation 

of a scrivener’s error, CCE refers to the “alleged” error as a “highly arbitrary and 

unexplained switch in position” made “very late in the day.” CCE BOE at 4 and 21.  

However, the IPA’s correction of its error was neither arbitrary, unexplained, nor a 

switch in position, as has been made clear in the IPA’s Comments and Reply 

Comments on Rehearing, and as further argued, herein.  

 Second, CCE complains that: 

[t]he record is noticably devoid of any explanation from the IPA about how 
this supposed scrivener’s error occurred in the first place, or how such a 
fundamental economic term of the contract could be totally 
miscommunicated but apparently not recognized for months, during which 
the IPA made multiple filings regarding many aspects of the IPA-approved 
final draft sourcing agreement. 

CCE BOE at 21. 

Staff suggests that, given the highly abbreviated nature of the various proceedings that 

resulted in formulation of the draft sourcing agreement, such miscommunications were 

not only possible, but almost certain to occur. (See 220 ILCS 5/9-220(h-1) (draft 

sourcing agreement to be submitted to Commission and Capital Development Board 90 

days after effective date of PA 97-0096)). As noted above, it does not require a stretch 

of the imagination to see how this error might have occurred.  As Staff noted in its Brief 

on Exceptions, the IPA’s October 11, 2011 memorandum included errors directly related 

to the billing determinant issue.  CCE itself points to one such error in its own Brief on 

Exceptions:  
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 In the IPA Memo that accompanied the IPA-approved final draft 
sourcing agreement, the IPA articulated both the negotiation positions of 
the parties and the conclusion of the IPA: 

However, for purposes of the pricing determinants, CCE has 
agreed that it would not rely on the 47,799,714 MMBtu as a price 
determinant.  Instead, for purposes of setting any pricing formula, 
CCE will agree to use the volume of $[sic] 43,500,000 [mcf] in 
determining any price factor.  This is reflected in the formulas’ [sic] 
adopted in Schedules 5.2A and 5.2B.  The IPA has also 
incorporated language into Article V relating to CCE’s proposal.  

CCE BOE at 11, quoting from the IPA’s October 11, 2011 
memorandum at 18, emphasis added. 

Clearly, CCE is correct that the IPA could not have meant to use dollars (“$”) as the unit 

of measurement for the number 43,500,000.  CCE instead assumes that the IPA must 

have meant “mcf” (which is commonly used as the acronym for “thousands of cubic 

feet”).  However, it is worth pointing out that nowhere in the entire memorandum did the 

IPA ever use units of “mcf” (or thousands of cubic feet or anything like that).  It uses 

cubic feet (“cf”); it uses billions of cubic feet (“bcf”), but it does not use mcf.  It also uses 

units of “Btus” (“British Thermal Units”) and “MMBTU” (“millions of British Thermal 

Units”).  Furthermore, while CCE goes on to assert that the IPA knowingly equated 

43,500,000 dollars (or mcf, as CCE assumes was meant) with 42,064,500 MMBtu, there 

is no evidence of that in the IPA memorandum, where the number 42,064,500 never 

appears (not even once).  Hence, it seems quite possible that there was some 

confusion over the units of measurement, as the memorandum was being written and 

the sourcing agreement was being finalized by the IPA.   

 Further evidence of the IPA’s potential confusion appears in the very first 

sentence of the above-quoted passage, where the IPA said, “However, for purposes of 

the pricing determinants, CCE has agreed that it would not rely on the 47,799,714 
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MMBtu as a price determinant.”  This was an odd thing for the IPA to say because 

clearly it was not CCE that originally wanted to use 47,799,714 MMBtu as the pricing 

determinant.  Since CCE wanted to recoup 100% of the capital and O&M costs from 

Nicor and Ameren, and since Ameren and Nicor would only be purchasing 84% of the 

output, CCE would have wanted to use 40,151,760 MMBtu (i.e., 84% x 47,799,714 

MMBtu).  It was (and is still) Nicor and Ameren that wanted to use the larger 47,799,714 

MMBtu as the denominator for the charges (assuming that the Commission adopts 

40,151,760 MMBtu as the utilities’ purchase responsibility).  Thus, absent confusion, it 

would make little sense for the IPA to view “not rely[ing] on the 47,799,714 MMBtu as a 

price determinant” as a CCE concession. 

 One need look no further than the Proposed Order on Rehearing to find evidence 

that this part of the sourcing agreement is susceptible to confusion and scrivener’s 

errors.  As pointed out by Nicor (Nicor BOE at 3-4), and as discussed in the previous 

section of this brief, basically the same error is embedded in the Proposed Order on 

Rehearing’s Appendix, itself.  Instead of allocating 84% of the capital and O&M costs to 

Nicor and Ameren, as the ALJ clearly intended, the Appendix would result in a 100% 

allocation of those costs.  To its credit, while there is no explicit mention of this error in 

CCE’s BOE, CCE does correct the error in the BOE’s Attachment D, Schedules 5.2A 

and 5.2B.   

 Third, CCE states: 

Both the IPA-approved final draft sourcing agreement and the IPA’s 
October 11, 2011 Memorandum (“IPA Memo”) that accompanied it were 
unequivocal in finding that Chicago Clean Energy should recover 95.45% 
of its costs from the counterparties to the Sourcing Agreement. 

CCE BOE at 3. 
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 However, there is absolutely no mention in the IPA’s October 11, 2011 

memorandum of the figure 95.45%.  See, generally, Thus, given this and the 

aforementioned evidence of confusion and scrivener’s errors in the October 11, 2011 

memorandum, it is difficult to see how CCE can characterize the memorandum as 

“unequivocal” on this point.   

 In summary, CCE’s assertion that the IPA is improperly changing its position on 

billing determinant rather than just acknowledging its own scrivener’s error within the 

sourcing agreement, at best, does an injustice to the IPA.  If, as reflected in the 

proposed order, the Commission concludes that it has the authority to set a billing 

determinant for capital cost and O&M cost recovery, then CCE’s accusations are 

irrelevant.  On the other hand, the Commission may conclude that the billing 

determinant is solely within the IPA’s purview.  In either event, the result should be the 

same:  adoption of the ALJ’s recommendation to set the billing determinant to recover 

84% of those costs.   

 CCE also relies upon the Affidavit of Mark Pruitt, Director of the Illinois Power 

Agency prior to his replacement in that capacity on or about October 11, 2011. See 

CCE BOE, Attachment B.  Mr. Pruitt states that the draft sourcing agreement was 

intended to recover approximately 95% of CCE’s O&M charges, consistent with CCE’s 

position. Id., ¶6.  

 There are at least two reasons why the Commission should not consider Mr. 

Pruitt’s Affidavit.  First of all, however well-intentioned Mr. Pruitt may be in proffering his 

affidavit, he is no longer the Director of the IPA.  Thus, he has no access to the 

agency’s records, including memoranda and other documentation related to the 
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formulation of the draft sourcing agreement.  The current Director, staff, and counsel at 

the IPA do have such access, and their opinion, based upon a review of institutional 

records, is certain to be more reliable than Mr. Pruitt’s recollection.  Simply put, Mr. 

Pruitt no longer acts for the IPA, and his assessment of whether a scrivener’s error was 

made with respect to the 84% / 95.45% issue is not entitled to consideration as 

reflecting IPA policy.   

 Second, and related, the IPA is, by statute: “created … [to] exercise 

governmental and public powers, be perpetual in duration, and have the powers and 

duties enumerated in this Act, together with such others conferred upon it by law. 20 

ILCS 3855/1-15. It is, in short an administrative agency with an existence separate from 

its officers, let alone its former officers. Mr. Pruitt’s acts are not those of the IPA, or the 

reverse. Further, since October 11, 2011, the IPA has – as a matter of law - acted not 

through Mr. Pruitt, but rather through its current officials. (See 20 ILCS 3855/1-70 

(describing IPA officials and their duties)). Thus, the Commission should disregard Mr. 

Pruitt’s assertions regarding the IPA’s actions in favor of the IPA’s own official 

statements regarding its actions.  

 Staff recommends as a final matter, that the Commission consider attaching a 

copy of the sourcing agreement as modified by Commission Order to its Final Order on 

Rehearing in this proceeding. This would give the parties certainty regarding their 

obligations.    

 WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein.  
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       Respectfully submitted, 
 
       ___________________________ 
       James V. Olivero 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 

 
Illinois Commerce Commission 
Office of General Counsel 
 
527 E. Capitol Ave. 
Springfield, Illinois 62701 
(217) 785-3808 
 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois  60601 

       (312) 793-2877 
 
May 8, 2012 



  Staff Reply Brief on Exceptions on Rehearing 
Docket No. 11-0710 

10 

Attachment A 

 Nicor’s (and Staff’s) proposed Volume Approved for Pricing Purposes is given by 

the following equation: 

 

 We wish to show that using this volume in the denominator of the billing rate will 

lead to CCE recovering the Cost Recovery % of annualized costs from Ameren and 

Nicor.  That is, using a billing rate given by the equation, 

 

the annual cost recovery would be as follows: 

 

 

     QED. 

Also note that:  

 

So the above also could be written as: 

 

     QED. 


