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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission    ) 
On Its Own Motion     ) 11-0624 
       ) 
Amendment of 83 Ill. Adm. Code 737  ) 
 

REPLY BRIEF ON EXCEPTIONS OF AT&T ILLINOIS 

 Illinois Bell Telephone Company (“AT&T Illinois”) hereby responds to “Competitive 

Providers Brief on Exceptions to the Proposed Second Notice Order” (“Brief on Exceptions”) 

filed by the Cable Television and Communications Association of Illinois (the “Cable 

Association”) on May 1, 2012.   

I. INTRODUCTION 

The rule at issue in this docket, 83 Ill. Admin. Code Part 737, “Standards of Service and 

Customer Credits for Electing Providers,” is intended to implement section 13-506.2(e) of  the 

Illinois Public Utilities Act (the “Act”), which establishes service quality standards and related 

customer credit and reporting requirements that apply exclusively to  “Electing Providers,” i.e., 

telecommunications carriers that elect to be subject to “market regulation” pursuant to section 

13-506.2 of the Act.  The Cable Association’s proposed revisions to Part 737 would make that 

rule applicable as well to competitive local exchange carriers (“CLECs”) that are not Electing 

Providers (“Non-Electing Competitive Providers”).  That proposal goes hand-in-hand with the 

Cable Association’s proposals in Docket 11-0622 and 11-0633 to exempt Non-Electing 

Competitive Providers from the service quality and customer credit rules (contained in 83 Illinois 

Admin. Code Parts 730 and 732, respectively) that are applicable to all local exchange carriers 

that are not Electing Providers.  The Cable Association’s proposals are an unsupported attempt to 

obtain for its members the regulatory benefits of being an Electing Provider without having to 
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comply with any of the Electing Provider’s unique regulatory obligations, such as the obligation 

to offer residential customers certain “safe harbor packages.”   

The “Proposed Second Notice Order” (“Proposed Order”), dated April 17, 2012, properly 

rejected the Cable Association’s proposed revisions to Part 737.  As the Proposed Order 

correctly recognized, the Cable Association’s proposal to apply to Non-Electing Competitive 

Providers the same service quality and customer credit requirements that are applicable to 

Electing Providers is contrary to the “statutory scheme now reflected in the Act” and improperly 

ignores regulatory requirements that apply only to Electing Providers.  (Prop. Order at 6-7).  

Furthermore, the Proposed Order’s decision is consistent with the Second Notice Order in 

Docket 11-0622, dated February 23, 2012, in which the Commission rejected the Cable 

Association’s proposal to eliminate the applicability of Part 730 to Non-Electing Competitive 

Providers, a proposal that is inseparable from the Cable Association’s proposal in this docket.  In 

that Second Notice Order, the Commission considered and rejected arguments made by the 

Cable Association that are identical to the arguments made by the Cable Association in support 

of its exceptions to the Proposed Order in this case.   

As recognized by the Commission in Docket 11-0622, and by the Proposed Order in this 

case, the Commission has no authority to rewrite the 2010 Act in the manner proposed by the 

Cable Association.  While AT&T Illinois sympathizes with the Cable Association’s desire to 

create a “level playing field” for all competitive service providers, the creation of such a “level 

playing field” can be achieved through either a “notice of election” filed by Cable Association 

members pursuant to Section 13-506.2, or by a legislative change (which AT&T Illinois believes 

would include the elimination of the “safe harbor package” obligation and other regulatory 

requirements uniquely applicable to Electing Providers), not through rulemaking.   



3 
 

For these and other reasons discussed herein, the Cable Association’s exceptions must be 

rejected and the Proposed Order should be affirmed.   

II. ARGUMENT 

This docket is one of a number of currently pending proceedings considering rule 

changes intended to conform the Commission’s rules to changes in the Act that were adopted in 

Public Act  96-0927 (the “ 2010 Act”) and which became effective in June of 2010.  The most 

significant change resulting from the 2010 Act was the enactment of Section 13-506.2, which 

creates a new regulatory classification, described as “market regulation for competitive retail 

services.”  Any telecommunications carrier, including a CLEC that is subject to Section 13-505, 

may elect to be subject to “market regulation” pursuant to Section 13-506.2 and, upon election, is 

solely regulated under the terms of Section 13-506.2 as an “Electing Provider.”  220 ILCS 5/13-

506.2(a)(1) and (b).  Pursuant to Section 13-506.2, Electing Providers are regulated differently 

than other telecommunications carriers, including CLECs, that do not choose to become an 

Electing Provider.  Of particular relevance to this docket, Section 13-506.2(e) establishes service 

quality standards, customer credit and related reporting requirements that apply exclusively to 

Electing Providers.  220 ILCS 5/13-506.2(e).  The legislature made it clear that no service 

quality requirements other than those established by Section 13-506.2(e) may be imposed on 

Electing Providers:  “Except as otherwise expressly stated in this Section, the Commission shall 

thereafter have no jurisdiction or authority over any aspect of competitive retail 

telecommunications service of an Electing Provider…including but not limited to …quality of 

service.”  220 ILCS 5/13-506.2(f).   

Three rules are currently in the process of being adopted or amended to conform with the 

changes in law summarized above.  First, Part 737 contains service quality standards and related 
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customer credit and reporting requirements that conform to the provisions of Section 13-506.2(e) 

and, accordingly, apply exclusively to Electing Providers.  In addition, because the Commission 

has no authority to impose on Electing Providers service quality requirements that are not part of 

Section 13-506.2(e), two other service quality rules, Parts 730 and 732, are being amended in 

Dockets 11-0622 and 11-0623, respectively, to eliminate their applicability to Electing Providers.   

In this docket, the Cable Association proposed that Part 737 be revised to make that rule 

applicable not only to Electing Providers, but also to Non-Electing Competitive Providers.  

Consistent with this proposal, the Cable Association, in Dockets 11-0622 and 11-0633, also 

proposed revising Parts 730 and 732, respectively, to make those rules inapplicable to Non-

Electing Competitive Providers.  The Commission, however, has already rejected this proposal 

as it relates to Part 730, finding (as the Proposed Order in this case finds) that the “different 

regulatory treatment” of Electing Providers under the currently proposed Part 737, as compared 

to the regulatory treatment of Non-Electing Competitive Providers under Part 730, is 

“appropriate in relation to the regulatory scheme now reflected in the Act.”  Second Notice 

Order, Docket 11-0622 at 6; Proposed Order at 7.  The continued applicability of Part 730 to 

Non-Electing Competitive Providers, as affirmed by the Commission in Docket 11-0622, 

mandates the rejection of the Cable Association’s mutually exclusive proposal to make Part 737 

applicable to such carriers. (A proposed second notice order regarding Part 732 has not yet been 

entered in Docket 11-0623)   

The Cable Association’s proposals were properly rejected in Docket 11-0622, and again 

by the Proposed Order in this case. As with its exceptions in Docket 11-0622, the Cable 

Association’s Exceptions in this case are based on a number of assertions that are plainly 

erroneous.   
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First, the Cable Association asserts that the 2010 Act was intended to “provide 

uniformity in regulation between” Electing Providers and Non-Electing Competitive Providers.  

(Cable Association Brief on Exception at 4).  This assertion is directly contradicted by the plain 

language of Section 13-506.2, which establishes a new category of regulation (“market 

regulation”) with provisions specifically applicable only to those carriers that elect to be subject 

to those provisions.1  Far from intending a “uniformity in regulation” of all competitive service 

providers, as the Cable Association asserts, Section 13-506.2(e)(4) makes it clear that it was the 

“intent of the General Assembly” to apply the “service quality rules and customer credits” in 

Section 13-506.2(e) “on a non-discriminatory basis to all Electing Providers” – there is no 

reference here to Non-Electing Competitive Providers.  220 ILCS 5/13-506.2(e)(4) (emphasis 

added).  This intention was echoed by Senator Bond, sponsor of the bill creating Section 

13-506.2 in the Senate, who stated that the 2010 Act “levels the playing field for the providers 

who choose to opt-in to market regulation….We are simply creating a new Section of the 

Telecom Act.  It is specifically called Electing Providers or market regulation.”  96th General 

Assembly, Senate Transcript, 121 Legislative Day, May 6, 2010, p. 24 (emphasis added).2   

The Cable Association’s arguments about “uniformity in regulation” completely ignore 

the fact that Electing Providers are subject to a number of regulatory obligations that do not 

apply to Non-Electing Competitive Providers. In particular, Electing Providers, unlike Non-

Electing Competitive Providers, are required to offer residential customers certain “safe harbor” 

                                                 
1 Other services that are competitive in nature, i.e., interconnected VoIP and wireless service, are not subject to any 
service quality regulation under the Act.  220 ILCS 5/13-804.   
2 In support of its “uniformity in regulation” argument, the Cable Association quotes the chief sponsor of the bill in 
the Illinois House of Representatives as stating that fundamental purpose of the bill “is to eliminate outdated 
regulation to level the playing field.” (Brief on  Exc. at 4-5 ).  This sentence fragment does not even begin to support 
the Cable Association’s construction of the 2010 Act.  Moreover, as a fundamental rule of statutory construction, 
there is no need to resort to legislative history when, as is the case here, the legislative intent is clear from the plain 
language of the statute.  Village of Buffalo v. Illinois Commerce Commission, 180 Ill.App.3d 591, 595 (4th Dist. 
1989). 
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packages which are described in, and are subject to the pricing and customer notification 

requirements set forth in, Section 13-506.2(d).  220 ILCS 5/13-506.2(d).  As another example, 

Electing Providers, unlike Non-Electing Competitive Providers, are required to file semi-annual 

subscribership reports, as detailed in Section 13-506.2(d)(6).  Pursuant to Section 13-506.2(j), 

Electing Providers, unlike Non-Electing Competitive Providers, are subject to certain provisions 

of Article VII of the PUA, including provisions requiring Commission approval of certain inter-

corporate transactions (Section 7-102) and reorganizations (Section 7-204), and are required to 

file certain affiliated interest agreements with the Commission.  220 ILCS 13-506.2(j).  

Second, the Cable Association  incorrectly asserts that the “statutory service 

requirements” applicable to Electing Providers with respect to “installations, restoration of basic 

local exchange service, keeping of repair and installation appointments, and informing a 

customer of when appointments require the customer to be present,” as set forth in Section 13-

506.2(e)(1)(A)-(D), are the “same” as the requirements applicable to “Non-Electing Competitive 

Providers” under Section 13-712(d)(1)-(4) of the Act.  (Cable Association Brief on Exceptions at 

5 ). This assertion is false.  The legislatively mandated service quality standards and related 

credit requirements specified in Section 13-712 and included in Part 732 apply to basic local 

exchange service provided by Non-Electing Providers (including CLECs) to all customers, both 

residential and business.  By comparison, under Section 13-506.2(e), those same standards and 

requirements apply only to service provided by Electing Providers to residential customers who 

purchase stand-alone access lines or one of the statutorily mandated “safe harbor” packages.  220 

ILCS 5/13-506.2(e)(1).3  Those requirements do not apply to the local exchange service provided 

                                                 
3 Section 13-506.2(e)(1) provides that the service quality standards prescribed by Section 13-506.2(e) apply to 
“basic local exchange service and the consumer choice safe harbor options required by subsection (d) of this 
Section.”  For purposes of Section 13-506.2, “basic local exchange service” is defined as “ a stand-alone residence 
network access line and per call usage or, for any geographic area in which such stand-alone service is not offered, a 
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by Electing Providers to business customers or to residential customers who do not purchase 

stand-alone access lines or safe harbor packages.  This critical distinction between the treatment 

of Electing and Non-Electing Providers is, in part, reflected in the proposed Part 737’s definition 

of “basic local exchange service” (Section 737.110), which tracks the definition of that term as it 

is used in Section 13-506.2(e)(1).  As a result, the provisions of Part 737, including the service 

quality standards set forth in Section 737.200 and the related customer credits set forth in Section 

737.300, apply only to residential stand-alone service and residential “safe-harbor” packages 

provided by Electing Providers.   

Overlooking this critical distinction, the Cable Association proposes to remove 

Non-Electing Competitive Providers from Part 732 and to revise Sections 737.200 and 737.300 

of the proposed Part 737 to make those provisions equally applicable to “basic local exchange 

service” provided by both Non-Electing Competitive Providers and Electing Providers.  As 

previously discussed, however, the term “basic local exchange service,” as defined in Section 

737.110 and used in Sections 737.200 and 737.300, refers to residential stand-alone service and 

service provided pursuant to the residential “safe harbor” packages.  Thus, under the Cable 

Association’s proposal, application of the service quality standards and related customer credits 

would be limited to residential stand-alone and safe harbor package service (if any) provided by 

Non-Electing Competitive Providers (even though Non-Electing Competitive Providers have no 

obligation to offer safe harbor packages), in direct contravention of the requirements of Section 

13-712 of the PUA, which requires that, for Non-Electing Competitive Provider LECs, such 

service quality standards and customer credits apply to basic local exchange service provided to 

all customers, both residential and business.   

                                                                                                                                                             
stand-alone flat rate residence network access line for which local calls are not charged for frequency or duration.”  
220 ILCS 13-506.2(a)(2).   
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Third, the Cable Association asserts that there are a number of other existing 

requirements applicable to Non-Electing Competitive Providers in Part 730 and 732 that are not 

included in Part 737 for Electing Providers and complains that this represents an improper 

“disparate” treatment of the two categories of carriers. (Cable Association Brief on Exceptions at 

5-6).  As previously discussed, however, “except as otherwise expressly stated in” Section 13-

506.2, the Commission has “no jurisdiction or authority over any aspect of competitive retail 

telecommunications service of an Electing Provider….including but not limited to ….quality of 

service.”  220 ILCS 5/13-506.2(f).  Accordingly, because none of the various requirements of 

Parts 730 and 732 referred to by the Cable Association at pages 5-6 of its Brief on Exceptions are 

included in Section 13-506.2, the Commission has no authority to impose those requirements on 

Electing Providers.  On the other hand, the Cable Association points to no provision of the 2010 

Act (and none exists) that affects the continued applicability to Non-Electing Competitive 

Providers of any of the Part 730 and 732 requirements referenced by the Cable Association.  All 

of those provisions have previously been adopted by the Commission pursuant to its rulemaking 

authority, including its authority under Section 13-712(c) of the Act, which, while no longer 

applicable to Electing Providers, remains applicable to Non-Electing Competitive Providers.   

In sum, by proposing that Non-Electing Competitive Providers be removed from Parts 

730 and 732 and included in proposed Part 737, which was carefully crafted to apply only to 

Electing Providers, the Cable Association is attempting to obtain for its members the regulatory 

benefits of being an Electing Provider without having to comply with any of the Electing 

Provider’s unique regulatory obligations, such as the obligation to provide safe harbor packages 

or the obligation to comply with Sections 7-102 and 7-204 of the PUA.  Consistent with the 

Commission’s decision in Docket 11-0622, the Proposed Order properly recognized that the 
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Commission has no authority to rewrite the 2010 Act in the manner proposed by the Cable 

Association.  While the Cable Association’s desire to create a “level playing field” for all 

competitive service providers is understandable, the creation of such a “level playing field” can  

be achieved through either a “notice of election” filed by the Cable Association’s members 

pursuant to Section 13-506.2, or by a change in the statute (which AT&T Illinois believe would 

include the elimination of the “safe harbor package” obligation and other regulatory 

requirements uniquely applicable to Electing Providers), not through rulemaking. 

III. THE CABLE ASSOCIATION’S REQUEST FOR ORAL ARGUMENT  

The Commission should reject the Cable Association’s request for oral argument. As 

previously discussed, the arguments made by the Cable Association in its Exceptions have 

already been considered and rejected by the Commission in Docket 11-0622. Furthermore, the 

proposed Part 737, as approved by the Proposed Order, reflects a straightforward application of 

the plain language of the Act.  Accordingly, contrary to the Cable Association’s contention (Br. 

on Exc. at 11), there are no “important policy issues” for the Commission to consider in this 

case; those “policy issues” have already been resolved for the time being by the Illinois General 

Assembly.   

IV. CONCLUSION 

For all the reasons discussed, the Commission should reject the Cable Association’s 

Exceptions and request for oral argument, affirm the Proposed Second Notice Order, and adopt 

Part 737 as it is attached to the Proposed Second Notice Order.   
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      Respectfully submitted, 
 
      ILLINOIS BELL TELEPHONE COMPANY 
 
 
      By:        
       One of Its Attorneys 
Karl B. Anderson 
Illinois Bell Telephone Company 
225 West Randolph Street, Floor 25D 
Chicago, IL 60606 
312/727-2928 
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CERTIFICATE OF SERVICE 
 
 I, Karl B. Anderson, an attorney, certify that a copy of the foregoing REPLY BRIEF 

ON EXCEPTIONS AT&T ILLINOIS was served on the following parties by U.S. Mail and/or 

electronic transmission on May 8, 2012.   

 
       __________________________________ 
        Karl B. Anderson 
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SERVICE LIST FOR ICC DOCKET NO. 11-0624 
 

Leslie Haynes 
Administrative Law Judge 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, IL 60601 
lhaynes@icc.illinois.gov 
 
John Feeley 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, IL 60601 
jfeeley@icc.illinois.gov 
 
Nicole Luckey 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, IL 60601 
nluckey@icc.illinois.gov 
 
Michael W. Ward 
Ward & Ward, P.C.  
One Rotary Center  
1560 Sherman Avenue, Suite 310  
Evanston, IL 60201 
mwward@dnsys.com 
 
James Zolnierek 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, IL 60601 
jzolnier@icc.illinois.gov 
 
 


