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Now comes the Cable Television and Communications Association of Illinois, on behalf 

of its members and affiliates that provide competitive local exchange services in Illinois 

(collectively “Competitive Providers”), pursuant to Section 200.830 of the Rules of the Illinois 

Commerce Commission (“Commission”) and the schedule set by the Administrative Law Judge, 

and hereby file their exceptions to the Proposed Second Notice Order (“Proposed Order”) 

regarding the proposed Part 745 of the Commission’s Rules for Tariff Filings. 

In their Comments, the Competitive Providers submitted two amendments to the Part 745 

rules proposed in the First Notice Order.  The first recommendation addressed applying the 

Public Act 96-0927 (“2010 Act”) legislative findings that in the geographic areas where 

residential and business telecommunications services are provided to end users by an Electing 

Provider, such services are reasonably available from more than one provider and are classified 

as competitive.  220 ILCS 5/13-209, 13-506.2(c).   The second recommendation addressed 

defining the term “unique error” as including all repetitions of the same error and as other than a 

typographical error.  The Proposed Second Notice Order (“Proposed Order”) rejected both 
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recommendations on the basis (1) that the Public Utilities Act (“Act”) does not condition the 

classification of a service based on the status of an Electing Provider1 and (2) that the definition 

of “unique error” would create confusion,2 a burden on Staff, and administrative inefficiency.   

However, the Proposed Order errs in that the Competitive Providers have never proposed 

conditioning the classification of any service on the status of an Electing Provider.  Nor does the 

proposed definition of “unique error” create any burden on Staff; indeed, the definition 

authorizes greater, not lesser, efficiency.  The Proposed Order’s conclusions are based on 

misconceptions of the Competitive Providers’ proposals, which proposals comport both with the 

statute and the legislature’s expressed intent to eliminate outdated regulation.  Both of the 

proposed amendments of the Competitive Providers should be adopted in conformance with the 

legislative intent to streamline the regulatory structure consistent with the current marketplace. 

 

I. SECTION 745.200(C). 

 

The purpose of regulatory rules is not to simply repeat the language of a statute.  A 

statute speaks for itself and does not need to be repeated in a rule to be effective.  Instead, the 

purpose of rulemaking is to apply the statutory requirements and purpose in a practical 

application.    

                                                            
1 In reply to the Competitive Providers Comments, Staff argued that the Competitive Providers’ proposed language 
failed to specify the geographic area of the service.  Since the Competitive Providers’ amendment was based on the 
presence of an Electing Provider’s service, it is axiomatic that the area would be that of the proposed tariffed service 
within the Electing Provider’s service area.  Nevertheless, to resolve any concern, in the draft Proposed Second 
Notice Order submitted by the Competitive Providers language requiring the carrier to specify the geographic area 
of the service was inserted and remains part of the Competitive Providers’ current recommendation.  See 
Competitive Providers Brief On Exceptions Appendix, Section 745.200(c)(1). 
2 In the initial Comments, the Competitive Providers proposed to insert in Section 745.40(c) an example of a unique 
error.  Staff objected that the example would cause confusion.  In response to Staff’s objections, the Competitive 
Providers withdrew the request to insert the proposed example in their draft Proposed Second Notice Order.  The 
Competitive Providers are no longer suggesting that the example be inserted.  
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The first amendment regards the Section 745.200(c) requirement for the filing of 

information in support of the classification of a service as competitive.  Currently, the regulations 

require a variety of data to support the declaration of the tariffed service as competitive.  The 

change to this subsection as proposed by the Commission would exempt Electing Providers from 

being required to submit the supporting competitive data, since, by statutory definition, the 

residential and business services provided to end users by an Electing Provider are competitive.  

220 ILCS 5/13-506.2(c).  The Competitive Providers’ amendment to Section 745.200(c) applies 

that legislative determination to the logical conclusion that such service being offered to the 

same customers in the same area by an additional carrier irrefutably is reasonably available from 

more than one provider, i.e., the statutory definition of a competitive service. 

In 1985, the legislature defined a competitive telecommunications service as a 

telecommunications service, its functional equivalent or a substitute service, which, for some 

identifiable class or group of customers in an exchange, group of exchanges, or some other 

clearly defined geographical area, is reasonably available from more than one provider.  220 

ILCS 5/13-209.  Section 745.200(c) of the Commission’s rules required a telecommunications 

carrier to provide various details to support an allegation that a telecommunications service is 

reasonably available from more than one provider to a group of customers in an area.  However, 

in 2010, the General Assembly determined that in a geographic area where an Electing Provider 

is providing residential and business telecommunications services to end users, such services are 

reasonably available to those customers from more than one provider, as a matter of law.  220 

ILCS 5/13-506.2(c).   

It would be a meaningless and wasteful process for the Commission to require a 

telecommunications carrier providing the equivalent service to the same customers in the same 
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area to submit supporting data for what the Act has already established, i.e., that residential and 

business services to the end users are reasonably available from more than one provider in a 

geographic area served by an Electing Provider.  For such services provided in the Electing 

Provider’s area, the Commission could not reach a determination contrary to the legislative 

determination found in the 2010 Act. 

The Proposed Order erroneously claims that the Competitive Providers would condition a 

service’s classification on the status of an Electing Provider.  This is untrue.  Under this proposal 

a telecommunications carrier is not required to establish the presence of an Electing Provider, 

nor would the absence of an Electing Provider prevent a service from being classified as 

competitive.  A telecommunications carrier would have the ability to provide the same data for a 

competitive classification as currently provided.   See Competitive Carriers Brief On Exceptions 

Appendix, Section 745.200(c)(2).   

In an area where an Electing Provider is providing the residential or business service to 

end users, a telecommunications carrier should be enabled to simply identify the Electing 

Provider, which is of record with the Commission, rather than be required to engage in the 

gathering and submission of data to support the existence of something that the Act has already 

conclusively determined exists.   

Meaningless exercises create inefficiencies and bring the regulatory process into 

disrepute.  The legislature has stated that the policy of the Act is to eliminate outdated regulation.  

The 2010 Act has made an explicit determination of certain circumstances which conclusively 

establish where a service is reasonably available from more than one provider.  The 

Commission’s rules should reflect that determination.  The Competitive Providers respectfully 
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submit that the Commission should adopt the Competitive Providers’ recommendation to amend 

Section 745.200(c).   

 

II. SECTION 745.40(C). 

 

The Competitive Providers’ second suggestion pertains to Section 745.40(c) and 

proposes to define a “unique error” as including all repetitions of the same error and as excluding 

typos.  The Proposed Order claims that this would burden the Staff in the Clerk’s office and 

create administrative inefficiency.  Again the Proposed Order misconstrues the Competitive 

Providers’ proposal.  First, it permits the telecommunications carrier to correct the error.  

Second, it also allows the telecommunications carrier to “authorize” the Staff to make the 

corrections.  However, there is no requirement for Staff to do anything.  Should the carrier fail to 

make the corrections, the proposed rule merely provides for the authorization of Staff to do so.  

Should Staff decline to correct the errors, the burden would remain with the carrier.   

Simply authorizing either the carrier or the Staff to make administrative corrections to 

which they are agreeable only serves to enable greater efficiency.  There is no requirement or 

compulsion regarding Staff in the amendment proposed by the Competitive Providers.  It is 

merely enabling language.  Either the carrier will make the technical corrections or the Staff will 

be authorized to proceed if the Staff is willing to do so.  Therefore, the Proposed Order’s 

concerns in this regard are unfounded.  The Competitive Providers’ proposal for Section 

745.40(c) should be adopted as stated in the Competitive Providers Brief On Exceptions 

Appendix, Section 745.40(c). 
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III. Exceptions of the Competitive Providers 

 

For the reasons above stated in the Competitive Providers’ brief on exceptions, the 

Competitive Providers except to the Proposed Second Notice Order’s analysis and conclusion as 

to the amendments to Part 745.  Therefore, the entirety of Section III. Commission Analysis and 

Conclusions of the Proposed Order should be deleted and replaced with the following: 

 
III. COMMISSION ANALYSIS AND CONCLUSIONS 
 
 Staff notes that Section 13-502 of the Act specifies the criteria established by the 
General Assembly for determining whether a service is reasonably available from more 
than one provider to be classified as a competitive service under the Act.  This criteria 
does not condition a competitive classification upon the presence or any other status of 
Electing Providers.  From this premise, Staff argues that the Cable Association’s 
proposed amendment to the regulation’s filing requirements for applying the statutory 
classification scheme does not match the language of the Act and should be rejected.  
However, Staff misconstrues the Cable Association’s proposal and the overall application 
of the Act as amended by PA 96-0927.   
 

The Cable Association does not claim that any status of an Electing Provider is a 
criterion for a service being classified as competitive.  Instead, the Cable Association 
recognizes that in Section 13-506.2 of the Act, the General Assembly has determined that 
the business and residential retail telecommunications services of an Electing Provider 
are reasonably available from more than one provider, thereby meeting the criteria of 
competitive services under the Act.  Having established by statutory definition that a 
particular service offered by an Electing Provider is competitive for an identifiable class 
or group of customers in a geographic area, the provision of such service by an additional 
provider would similarly satisfy the competitive classification criteria. This is particularly 
the case here where AT&T, the largest telecommunications carrier in the state, has 
declared itself an Electing Provider.  If there are services reasonably available from other 
providers to make AT&T’s retail telecommunications services competitive, those same 
services would result in a competitive classification for similar services of a smaller 
provider.  To argue otherwise would be neither logically nor legally sustainable, nor 
consistent with the legislative history of PA 96-0927. 

 
Staff’s questions whether the filing would provide the Commission with sufficient 

information to assess whether the service is properly competitive.  But, as described 
above, the presence of an identified Electing Provider providing the services described in 
the tariff would necessarily establish the sufficiency of the competitive classification.  
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The Cable Association’s proposal serves to make the regulatory process both efficient 
and effective, a desirable objective, particularly where, as here, it serves to expeditiously 
further the statute’s purpose.   

 
However, there is one concern raised by Staff that may need additional changes.  

Staff draws attention to the Cable Association’s proposal’s lack of specificity as to the 
relevant geographic area for the service’s competitive classification.  By identifying the 
presence of a specified Electing Provider’s offering of a similar service as a basis for the 
classification, it necessarily follows that the geographic area would be within the 
geographic area where the Electing Provider’s service is provided.  Still, to clarify the 
point, the Commission agrees that the specific reference to “in an exchange, group of 
exchanges, or some other clearly defined geographical area” should be added to the Cable 
Association’s proposal for Section 745.200(c)(1).  With this addition, the Cable 
Association’s proposal for 745.200(c)(1) will be adopted. 

     
The other proposal advanced by the Cable Association seeks to define what 

constitutes a “unique error” under Section 745.40(c).  Staff objects that by suggesting an 
error other than the four enumerated errors in the regulation, the proposal obfuscates, 
rather than clarifies, the types of errors subject to temporary corrections.  Staff further 
opposes the definition of “unique error” for considering all repetitions of the same error 
as a single error.  Staff is concerned that this could result in Staff correcting hundreds of 
pages of a tariff for a repeated error.  We agree with Staff’s first concern, but find the 
latter objection unfounded.  The Cable Association’s example of a tariff section’s 
heading should be stricken.   

 
However, the Commission agrees with the Cable Association’s suggestion to 

define a “unique error” as including all repetitions of the same error and as excluding 
typos.  It must be noted that Section 745.40(c) permits the filing carrier to correct the 
error or for the filing carrier to “authorize” Staff to make the corrections.  There is no 
requirement for Staff to do anything.  Should the carrier fail to make the corrections, the 
proposed rule merely provides for the authorization of Staff to do so.  Should Staff 
decline to correct the errors, the burden would remain with the carrier.  Therefore, Staff’s 
concerns in this regard are unfounded.  The Cable Association’s proposal for Section 
745.40(c) will be adopted, subject to striking the reference to the example given. 

 
 

The Competitive Providers further submit that the proposed rule attached as the appendix 

to the Proposed Order should be deleted and replaced with the proposed rule that is attached as 

an appendix to this brief.  
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III. CONCLUSION 

 

Wherefore, the Competitive Providers respectfully submit that the Commission amend 

the proposed Part 745 to include the provisions proposed by the Competitive Providers.   

      

Dated: May 4, 2012    Respectfully submitted, 

Cable Television & Communications Association of 
Illinois 

      
Michael W. Ward 
John F. Ward, Jr. 

     Attorneys for the Competitive Providers 
     Ward & Ward, P.C. 
     1560 Sherman Avenue, Suite 310 
     Evanston, IL 60201 
     224-420-9766 
     mwward@dnsys.com 
     jward@levelerllc.com 


