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AMEREN ILLINOIS COMPANY’S REPLY IN SUPPORT OF ITS MOTION TO 
STRIKE DIRECT TESTIMONY OF CHRISTOPHER THOMAS 

 
Ameren Illinois Company d/b/a Ameren Illinois hereby replies to the Response 

(“Response”) of Citizens Utility Board (“CUB”) to Ameren Illinois Company’s Motion to Strike 

(“Motion”).  CUB fails to demonstrate that Mr. Thomas’ testimony is relevant in any way to 

this proceeding for the reasons set forth in AIC’s Motion and below.  Further, CUB confuses 

the question of whether Mr. Thomas’ testimony is relevant evidence with the question of 

whether it is appropriate discussion or argument for a brief.  CUB concedes (Resp., p. 1, 6) that 

Mr. Thomas’ testimony could be presented as legal opinion in briefing.  Legal opinion and 

arguments in briefs are not relevant evidence.  As such, they have no place in testimony.   

The purpose of this docket is to investigate AIC’s proposed formula rate tariff (“Rate 

MAP-P”) and the costs that Rate MAP-P will recover in the initial period.  Its purpose is to 

establish a formula rate setting mechanism in compliance with Section 16-108.5(c) of the Public 

Utilities Act.  220 ILCS 5/16-108.5(c).  Its purpose is not to question the new law or propose 

new regulatory structures, proceedings, penalties, and metrics at odds with those the law 

established.   

AIC’s Motion established that Mr. Thomas’ testimony has no bearing on this docket or 

its purpose.  Most of the testimony never even discusses Rate MAP-P or the specific recovery 

mechanism AIC seeks to establish.  CUB cannot and does not deny these facts.  In its 
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Response, CUB does not dispute that Mr. Thomas is simply repeating Mr. Hempling’s testimony 

stricken in ComEd’s formula rate proceeding, Docket No. 11-0721.  Nor does CUB dispute that 

Mr. Thomas offers his opinions as to the legal standards the Commission must follow in this 

case.  CUB’s Response does not cite to a single instance in Mr. Thomas’ testimony where he 

offers an opinion about AIC’s proposed tariff or costs.  Instead, CUB tries to obscure the issue 

by challenging AIC’s interpretation of the Commission’s basis for striking Mr. Hempling’s 

testimony in Docket No. 11-0721.  However, AIC’s Motion argued that Mr. Thomas’ testimony 

“should be stricken not because it’s a reiteration of a different witness’ testimony in a different 

proceeding, but because it is beyond the scope of this docket, and is irrelevant and immaterial to 

the filing.”  (Motion, p. 3.) (emphasis added.)  CUB does not adequately explain why this 

conclusion is not warranted.   

I. ARGUMENT 

CUB’s Response has not explained how Mr. Thomas’ testimony is in any way relevant to 

whether Rate MAP-P has complied with the individual requirements set forth in Section 

16-108.5(c).  Instead, CUB appears to take the position that if Mr. Thomas’ testimony is 

appropriate for legal briefing, it must be “relevant” evidence and admissible.  This is incorrect.  

Legal opinions and arguments are not evidence.  Johnson v. Lynch, 66 Ill. 2d 242, 246 (Ill. 

1977).  Mr. Thomas’ testimony consists of legal opinions that are not relevant to the subject of 

this case.  Therefore, his testimony should be stricken.     

This docket is the statutorily required docket to review AIC’s formula rate filing.  

Within this docket, the Commission must “enter an order approving, or approving as modified, 

the performance-based formula rate, including the initial rates, as just and reasonable …” by 

September 29, 2012.  220 ILCS 5/16-108.5(c).  The statute is clear that the determinations to 
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be made are whether Rate MAP-P complies with the applicable requirements.  Absent from 

CUB’s argument, however, is any contention that Mr. Thomas’ testimony specifically addresses 

any one single cost in AIC’s proposed tariff.  By CUB’s own admission, the crux Mr. Thomas’ 

testimony is to offer recommendations on “[h]ow Ameren undertakes that investment.” (Resp., p. 

3.)  That is not the purpose of this proceeding.  Mr. Thomas’ testimony regarding additional 

requirements not found in the law, AIC’s investment commitments, smart grid or AMI 

deployment plan matters, and other material totally unrelated to Rate MAP-P or the costs to be 

recovered thereunder are all beyond the scope of this proceeding to approve Rate MAP-P and the 

initial charges under it. 

CUB tries to obscure the issue by accusing AIC of “grievously misconstrue[ing] (Resp., p 

5) the Commission’s rulings on Mr. Hempling’s testimony in Docket No. 11-0721.  However, 

the Motion cited, verbatim, the very basis for the ruling stated in the January 31, 2012 Order.  

(Motion, p. 5.)  Further, to the extent Mr. Hempling’s testimony in Docket No. 11-0721 was 

found to be improper legal opinion, it was effectively deemed irrelevant: arguments of counsel 

and legal opinion are not relevant evidence.  See Johnson v. Lynch, 66 Ill. 2d at 246.  The fact 

that Mr. Thomas is not a lawyer, moreover, does not change the fact that his testimony is 

improper legal opinion.     

CUB appears to believe that if something can be included in a brief as argument, it is 

“relevant” from an evidentiary standpoint.  This is legally incorrect.  The evidentiary concept 

of relevance is entirely separate from whether something is an appropriate briefing argument.  

Legal arguments cannot be considered evidence.  Id.  Similarly, a witness may not testify to 

legal conclusions and statutory interpretation.  Northern Morain Wastewater Reclamation Dist. 

v. Illinois Commerce Comm’n, 293 Ill. App. 3d 542, 573-74 (2nd Dist. 2009) (holding the 
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Commission did not abuse its discretion in barring expert testimony where it, inter alia, “testified 

to legal conclusions and statutory interpretation.”)  The fact that Mr. Thomas is not a lawyer has 

no bearing on whether his testimony can be identified as “opinion on a legal matter.”  See e.g 

Rogers v. Envirodyne Industries, Inc., 214 Ill. App. 3d 1025 (1st Dist. 1991) (plaintiff’s expert 

witness, an engineer, “was not offered to clarify points [] which is his area of expertise, but 

rather to make a legal conclusion…”)  Any distinction CUB attempts to make between legal 

opinion and relevance is simply a distinction without a difference.  As AIC pointed out in its 

Motion, there is also a basis for striking Mr. Thomas’ testimony on improper form grounds.  

(Motion, p. 4.)  CUB appears to agree, suggesting the Commission could strike Mr. Thomas’ 

testimony and allowing CUB to present its arguments in briefs.  (Resp., pp. 1, 6-7.)    

CUB’s assertion that the Commission “has made clear that this testimony is indeed 

relevant” (Resp., p. 4) in Docket No. 11-0721 is legally wrong.  The Commission struck the 

testimony, but allowed CUB to argue its underlying assertions in briefs.  Allowing an argument 

in briefs does not make it relevant evidence.  Likewise, CUB’s argument that the “ALJs were 

very clear that the substance of this testimony was admissible in that docket” is also wrong.  

(Resp., p. 4.)  The ALJs stated not once, but twice, that the testimony was inadmissible and that 

CUB should use the proper legal venues available to it to argue any of the assertions made by 

Mr. Hempling.  At no point did the ALJs affirm the substantive validity of the testimony.  

Again, a finding that discussion may be appropriate in briefing does not make it relevant 

evidence.  

CUB also urges the Commission to find Mr. Thomas’ testimony relevant in this 

proceeding because it has presented similar testimony in other dockets and “the Commission has 

considered the testimony as relevant each time.”  This statement misrepresents the 
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Commission’s Final Order in Docket No. 11-0772, which found that CUB’s policy arguments 

were irrelevant to the purpose of that proceeding.  ComEd, Docket No. 11-0772, Final Order 

(Apr. 4, 2012), p.29 (finding “the current proceeding is not the appropriate docket for addressing 

these concerns.”)  Further, whether Mr. Thomas’ testimony in other proceedings may or may 

not have been germane to those proceedings has no bearing on whether his testimony in this 

proceeding is germane to the issues in this proceeding.    

II. CONCLUSION 

For the foregoing reasons, the direct testimony of Christopher Thomas, CUB Exhibit 2.0, 

is irrelevant, immaterial to the purpose of this docket and should be struck in its entirety.  
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Dated:  May 2, 2012     Respectfully submitted, 
 

Ameren Illinois Company 
d/b/a Ameren Illinois 
 
/s/ Rebecca L. Segal ___ 
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CERTIFICATE OF SERVICE 

 
I, Rebecca L. Segal, an attorney, certify that on May 2, 2012, I caused a copy of the 

foregoing REPLY IN SUPPORT OF AMEREN ILLINOIS’ MOTION TO STRIKE to be served 

by electronic mail to the individuals on the Commission's Service List for Docket 12-0001. 

/s/ Rebecca L. Segal    
Attorney for Ameren Illinois Company 
 
 

 


