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AFFIDAVIT OF MARK J. PRUITT 

I, Mark J. Pruitt, on oath, depose and state that I have knowledge of all facts set forth in 

this Affidavit and, if called upon to do so, could competently testify to the following:  

 1. I was the Director of the Illinois Power Agency (“IPA”) from March 2008 until 

October 5, 2011.  In my capacity as Director of the IPA, at the request of legislative staff, I had 

close and on-going interaction with the legislative staff as a stakeholder in developing the 

underlying legislation that enabled the Chicago Clean Energy (“CCE”) Project that is the subject 

of the captioned proceeding.  Additionally, as Director of the IPA, from February 2010 through 

May 2010, I oversaw the thorough technical and economic review of the CCE facility cost report 

that was conducted by the IPA and an independent engineer and funded by the Illinois 

Department of Commerce and Economic Opportunity (“DCEO”).  From July 28, 2011 until 

October 5, 2011, I was involved in the negotiation and mediation of the draft sourcing 

agreements, per the procedure set forth in  220 ILCS 5/9-220(h) (“Act”).  Through personally 



attended mediation sessions, discussions with outside counsel and mediators retained to facilitate 

the negotiations, and review of written materials, I had a detailed understanding of the 

proceedings.  I was personally involved in drafting the IPA memo that was ultimately published 

on October 11, 2011.   

2. Disagreements between the parties on the issue of billing determinants for the 

CCE project centered on two connected, but independently-determined, items: 

  a. Was the “projected annual output” referenced in the Act (220 ILCS 5/9-

220(h-1)) equal to 43.5 bcf, or a value determined through an engineering assessment? 

  b. Were capital and O&M costs to be recovered partially or fully from the 

contract SNG sold to the utilities? 

 3. The resolution of these two issues was core to the IPA’s analysis of the billing 

determinants issue.  The IPA’s analysis of these two issues was not related to the opt-out of 

Peoples Gas and North Shore Gas from the sourcing agreements.  That is, decisions would have 

been required on the issues of the projected annual output of the facility and cost recovery 

whether it was all four of the original utilities participating, or just Nicor and Ameren.  The 

revisions to the sourcing agreement required following the opt-out of Peoples and North Shore, 

were only secondary to these core issues on billing determinants, and ultimately not material to 

the IPA’s analysis of these matters.  That is, the IPA’s analysis would have been substantially the 

same on billing determinants regardless of whether Peoples Gas and North Shore Gas had opted 

out.   

 4. The IPA position on the first issue of projected annual output was relatively 

straightforward.  The Act intentionally used separate language to define the concepts of the 

maximum quantity that could be sold to all purchasing utilities (43.5 bcf= 42,064,500 MMBtu), 



and the projected annual output of the facility.  The projected annual output of the CCE facility 

had been determined to be 47,799,714 MMBtu by the DCEO-sponsored facility cost report that 

the IPA reviewed at the direction of the General Assembly.  The General Asembly had very 

specific reasons to use separate concepts for maximum contract quantity and projected annual 

output:  

  a. The 43.5 bcf was intentionally chosen to be an SNG contract quantity 

sufficient to allow for financing of the facility and the generation of the required consumer 

savings;  

  b. The engineering value of projected annual output (and 42% cap for any 

purchasing utility) was intended to avoid any adverse accounting impacts from the sourcing 

agreements.  Since these provisions had different purposes, they reflect different concepts. 

 5. The IPA position concerning full cost recovery vs. partial cost recovery also was 

relatively straightforward.  The cost recovery mechanisms defined in the Act allow for full 

recovery of the approved capital and O&M costs by means of the SNG sold under the Sourcing 

Agreement.  The only way that this could be accomplished was for 43.5 bcf to be used as the 

billing determinant.  This was consistent with the DCEO-sponsored engineering study performed 

by Black & Veatch which specified that the maximum annual contract quantity to be sold under 

the Sourcing Agreement was 88% of the projected annual output of the facility (42,064,500 

MMBtu / 47,799,714 MMBtu = 88%).  It was understood that billing determinant volumes 

higher than 43.5 bcf would not allow for full cost recovery. 

 6. The only minor modification that was made adjusted downward the total annual 

contract quantity (“ACQ”) sold to Nicor and Ameren under the Sourcing Agreement from 

42,064,500 MMBtu to 40,151,759 MMBtu.  This was due to Nicor’s quantity being reduced per 

the statutory requirement that no utility be required to take more than 42% of CCE’s projected 



annual output.  The downward adjustment resulted in a total ACQ of 40,151,759 MMBtu, which 

is less than the maximum ACQ permitted by the Act (42,064,500 MMBtu).  Full cost recovery 

for CCE using this lower total ACQ of 40,151,759 MMBtu would have resulted in a slightly 

higher contract SNG price.  CCE had a valid argument that the lower actual ACQ should be used 

as a billing determinant; Nicor and Ameren argued that cost causation principles required a 

higher value for the billing determinant.  This dispute remained at an impasse until the last day of 

the IPA-led mediation, when CCE offered the compromise of using the 43.5 bcf (42,064,500 

MMBtu) as a billing determinant, even though doing so did not provide for full recovery for 

CCE of the facility’s capital and O&M costs – only cost recovery of approximately 95%.  The 

IPA welcomed this compromise by CCE, which was fair and equitable to the parties, enabled the 

CCE project to advance, and protected consumers (by lowering the SNG price).  

 7. The results of the IPA mediation of the CCE sourcing agreement related to both 

the issue of projected annual output and the issue of cost recovery, and they were consistent with 

the prior results that were agreed upon at the conclusion of the IPA-facilitated mediations for the 

Power Holdings sourcing agreements.  On the issue of cost recovery for Power Holdings, the 

IPA concluded that cost recovery for the SNG project should remain intact after contract 

quantities had changed.  During the mediation with Nicor and Ameren, contract quantities were 

the single disputed term.  In the case of Power Holdings, the annual contract quantity had been 

reduced from 60,079,000 MMBtu to 40,772,723 MMBtu due to the exit of Peoples Gas and 

North Shore Gas.  The IPA position was to increase the variable portion of the SNG price from 

.568 ($/MMBtu for each $100 million of capital costs above $1.547 billion) to .8625.  This 52% 

increase in the capital recovery factor was the inverse of the quantity decrease between the 

original contract quantity volumes and the revised contract quantity volumes (60,079,000 



MMBtu/40,772,723 MMBtu = 1.47; therefore a 47% increase).  The net effect of this adjustment 

was to restore full cost recovery for Power Holdings in light of the non-participation of Peoples 

Gas and North Shore Gas.  As with CCE, the IPA position on Power Holdings was intended to 

be reasonable and equitable, comply with statute, protect consumers, and allow the project to 

advance. 

 8. The contents of the IPA Memo of October 11, 2011 and the draft sourcing 

agreement of the same date reflect what I understood to be the IPA’s determination on the issue 

of billing determinants.  The mediation on the allocation and billing determinants for the SNG 

agreement was protracted and involved, and ultimately was to be transmitted to the Illinois 

Commerce Commission consistent with the terms reflected in the IPA Memo.  The projected 

annual output was determined by third-party engineering review, and the billing determinants 

were to provide for full cost recovery.  The issue of Peoples and North Shore Gas opting out of 

the sourcing agreement was not central to these positions, but did lead to CCE proposing a cost 

recovery number lower than 100%.   

 9. As the foregoing reflects, the issues related to the projected annual output and the 

billing determinants were matters that were resolved after lengthy discussion and negotiation, 

much focus and attention, and careful consideration of the involved statute and underlying 

legislative intent.  The analysis and specific terms in the final draft sourcing agreement regarding 

both the projected annual output and the billing determinants were drafted with great care to 

reflect the intentional outcomes of the IPA mediation process that I oversaw while Director of 

the Illinois Power Agency. 




