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STATE OF ILLINOIS
BEFORE THE ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
    On Its Own Motion

: ICC Docket No. 11-0710
In re Proposed Contracts Between
Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
Clean Energy, LLC and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97-0096

:  
:
:

VERIFIED BRIEF ON EXCEPTIONS
OF CHICAGO CLEAN ENERGY, LLC

REGARDING THE APRIL 24, 2012 PROPOSED ORDER ON REHEARING

Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), pursuant to Section 200.830 of the Rules of Practice of the 

Illinois Commerce Commission (“Commission”), respectfully submits this Brief on Exceptions 

regarding the April 24, 2012 Proposed Order on Rehearing (the “Proposed Order on Rehearing”).  

In conjunction with this Brief on Exceptions, suggested replacement language for the Proposed 

Order on Rehearing is being submitted as Attachment A hereto.  Also attached are:

 Attachment B – Affidavit of Mark J. Pruitt

 Attachment C - Table of Scrivener's Errors/Typos, including redline of Sourcing 

Agreement

 Attachment D - Chicago Clean Energy’s understanding of the current state of the 

sourcing agreement after the application of the Interim Order, the January 10 Order, 

and the Proposed Order on Rehearing.

CCE respectfully requests Oral Argument on the issues addressed herein, as the 

Commission may benefit from oral argument regarding the complex statutory framework, the 

threat to financeability posed by certain aspects of the Proposed Order on Rehearing, and related 
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issues integral to the development of the CCE project, including “billing determinants” and the 

percentage of costs recoverable under the sourcing agreement.1

I.

INTRODUCTION:

THE PROPOSED ORDER ON REHEARING APPROPRIATELY MODIFIES SOME

ITEMS, BUT CONTAINS FINDINGS THAT CONTINUE TO

THREATEN THE VIABILITY OF THE CHICAGO CLEAN ENERGY PROJECT

Chicago Clean Energy recognizes and appreciates that the Proposed Order on Rehearing 

would modify the positions reflected in the Commission’s January 10, 2012 Order (“January 10 

Order”) in a manner that would more closely comport with the relevant provisions of the Public 

Utility Act (“Act”) and would move the project back toward viability.  The Proposed Order on 

Rehearing reflects additional constructive analysis and understanding of many of the underlying 

substantive issues.  Chicago Clean Energy appreciates the time and effort that the Commission 

has devoted to understand these issues.

Nevertheless, the Proposed Order on Rehearing continues to reach certain conclusions 

that undercut the feasibility of the development of the project, exceed the statutory framework of 

the Act that specifically dictates the scope of the Commission’s duties in this proceeding, and 

conflict with the facts known to all parties who participated in the IPA-led mediation over the 

sourcing agreement.

                                                
1 Chicago Clean Energy requests Oral Argument at the Commission’s earliest convenience to 

allow the Commission to make any inquiries it may have and to permit the oral presentations 
about contested issues without materially delaying the issuance of the Commission’s Final Order 
on Rehearing.
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Chief among these issues is the question of Cost Recovery Percentage.  The Proposed 

Order on Rehearing continues to find that the two utilities that who have opted to become 

Chicago Clean Energy’s counterparties to the sourcing agreement -- Nicor and Ameren -- should 

be responsible for no more than 84% of the costs associated with the Chicago Clean Energy 

project.  The Proposed Order on Rehearing adopts the IPA’s position that a “scrivener’s error” 

occurred as the IPA addressed this issue, stating that the IPA “is in the best position to advise the 

Commission what it intended to include in the Sourcing Agreement, particularly with regard to 

issues where there were, or are, disagreements.”  (Proposed Order on Rehearing at 29.)  Chicago 

Clean Energy acknowledges that normally it would seem that the IPA would be in the best 

position to advise the Commission what was intended.  This is not a normal situation.  Both the 

IPA-approved final draft sourcing agreement and the IPA’s October 11, 2011 Memorandum 

(“IPA Memo”) that accompanied it were unequivocal in finding that Chicago Clean Energy 

should recover 95.45% of its costs from the counterparties to the Sourcing Agreement.  The 

notion that that the IPA’s clear and well-reasoned finding was a scrivener’s error – as the IPA 

now asserts and the Proposed Order on Rehearing accepts – is unfounded.  This fact is confirmed 

by the Affidavit of Mark J. Pruitt, the former Director of the IPA, which is attached hereto as 

Attachment B.  Chicago Clean Energy respectfully requests that the Commission modify the 

Proposed Order on Rehearing to leave unchanged the billing determinants reflected in the IPA-

approved final draft sourcing agreement.

The Proposed Order on Rehearing also continues to erroneously suggest that the 

Commission should impose requirements regarding Capital Structure Reporting.  The 

imposition of these additional obligations is not justified by the Act or sound policy.  The 

Proposed Order on Rehearing states that “nothing substantively different” was presented on 
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rehearing on this issue.  (Proposed Order on Rehearing at 30.)  However, during the rehearing 

process, clarifications were presented that indicated that the January 10 Order’s Capital Structure 

Reporting requirements were not within the Commission’s authority under the Act and serve no 

meaningful purpose.  (See, e.g., IPA Initial Comments on Rehearing at 10; CCE Reply 

Comments on Rehearing at 3, 10.)  All of the financial analysis that has been presented in the 

instant proceeding presumes that the capital structure is a 70/30 debt-to-equity split; Chicago 

Clean Energy respectfully requests that this ratio be recognized in the Commission-approved 

Sourcing Agreement.

The Proposed Order on Rehearing also contains erroneous conclusions regarding 

Scrivener’s and Typographical Errors.  Most importantly – as noted above – the finding that 

the Cost Recovery Percentage should be 84% rather than 95% based on an alleged scrivener’s 

error by the IPA is factually inaccurate.  In addition, the Proposed Order on Rehearing’s finding 

that only those scrivener’s and typographical errors identified by the IPA require correction (see 

Proposed Order on Rehearing at 44) is incorrect.

The Proposed Order on Rehearing indicates that the Commission is taking no position 

regarding the constitutionality of the Public Act 97-0630.  However, Nicor has waived its right to 

raise a constitutional challenge.  The Proposed Order on Rehearing should be modified to note 

that waiver.  Alternatively, and at a minimum, the Proposed Order on Rehearing should be 

modified to make it clear that the Commission is taking no position on whether a waiver has 

occurred. 

Finally, in order to avoid any potential ambiguity, Chicago Clean Energy respectfully 

requests that the Commission attach to its Final Order on Rehearing the text of the Sourcing 

Agreement that the Commission intends to approve.



5

II.

EXCEPTIONS TO THE APRIL 24, 2012 PROPOSED ORDER ON REHEARING

A. Exception 1 - The Proposed Order Improperly Suggests That 
The Commission Should Only Allow Chicago Clean Energy To 
Recover 84% Of Its Costs From The Utilities Under The 
Terms Of The Sourcing Agreement

As the Commission has worked to finalize the terms of the Sourcing Agreement, there 

has been a fundamental misunderstanding of the “billing determinants” cost recovery 

mechanism.  Nicor has asserted that, as a matter of policy, the Commission should only allow 

Chicago Clean Energy to recover 84% of its costs from the utilities under the terms of the 

Sourcing Agreement.  Apparently in response to Nicor’s policy arguments, the IPA belatedly has 

asserted that it committed a “scrivener’s error” in failing to limit Chicago Clean Energy to 

recover 84% of its costs from the utilities under the terms of the Sourcing Agreement.  Chicago 

Clean Energy respectfully requests that the Commission reject both assertions, and instead 

endorse the compromise position that was unambiguously endorsed in both the IPA-approved 

final draft sourcing agreement and the accompanying IPA Memo.

In the context of a legislative structure and a Sourcing Agreement that have been 

repeatedly referred to as “complex,” “complicated,” and “incredibly complicated,” Nicor has 

asserted that because 84% of the volume of the facility is allocates to the utilities, it must 

necessarily follow that only 84% of the costs should be allocated to the utilities under the 

Sourcing Agreement.  Nicor’s assertion is as inaccurate as it is simplistic.  Nonetheless, the 

Proposed Order on Rehearing suggests that CCE should recover just 84% of its capital and 

operations and maintenance (O&M) costs under the terms of the Sourcing Agreement.  The 

Proposed Order on Rehearing suggests this result not because of Nicor’s assertion, but rather 
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because the IPA belatedly has asserted that its well-reasoned, clearly articulated decision that 

Chicago Clean Energy should recover 95.45% of its costs from the counterparties to the 

Sourcing Agreement is a “scrivener’s error.”  Chicago Clean Energy respectfully requests that 

the Commission examine the full context of this issue, and revise this portion of the Proposed 

Order.

Despite assertions to the contrary, the limited cost recovery suggested in the Proposed 

Order on Rehearing was not intended by either the General Assembly or the IPA-approved final 

draft sourcing agreement, and the Commission was not authorized to modify this portion of the 

IPA-approved final draft sourcing agreement.  Moreover, even if the Commission did have the 

authority to modify the billing determinants provisions of the IPA-approved final draft sourcing 

agreement, the Commission should endorse the conclusions squarely reflected in the IPA Memo 

and the IPA-approved final draft sourcing agreement themselves rather than modify the cost 

recovery formula based on the IPA’s current, new position.

1. The Public Utilities Act Does Not Link Volume Allocation To 
Cost Recovery

The Public Utilities Act sets forth a comprehensive set of guidelines for both the content 

of the Sourcing Agreement and the administrative process for approving the Sourcing 

Agreement.  Under those guidelines, the percentage of the volume to be purchased by a 

particular utility is different from the percentage of cost recovery to which Chicago Clean 

Energy Facility is entitled; the percentage of volume and the percentage of cost recovery were 

never intended to be linked directly.

Of course, the Commission’s analysis must begin with the Act’s plain language.  (See

People v. Swift, 202 Ill. 2d 378, 385, 781 N.E.2d 292, 296 (2002); Metro Utility Co. v. Illinois 
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Commerce Comm’n, 262 Ill. App. 3d 266, 274, 634 N.E.2d 377, 382 (2d Dist. 1997).)  In this 

respect, it is important to acknowledge the difference between Section 9-220(h-1) of the Act, 

which deals exclusively with volumes, and Section 9-220(h-3) of the statue, which deals with 

recoverable costs.  The recoverable costs under Section 9-220(h-3) are not constrained by or 

even directly tied to volumes provided for under Section 9-220(h-1).  On the contrary, the 

language of Section 9-220(h-3) plainly provides that Chicago Clean Energy “shall” recover costs 

irrespective or volumes assigned to any particular utility or utilities. 

The applicable provision with regard to allocation of the percentage of the volume to be 

purchased by a particular utility reads as follows:

(h-1) Any Illinois gas utility may enter into a sourcing agreement for up to 30 
years of supply with the clean coal SNG brownfield facility if the clean coal SNG 
brownfield facility has commenced construction. Any gas utility that is providing 
service to more than 150,000 customers on July 13, 2011 (the effective date of 
Public Act 97-096) shall either elect to file biennial rate proceedings before the 
Commission in the years 2012, 2014, and 2016 or enter into a sourcing agreement 
or sourcing agreements with a clean coal SNG brownfield facility with an initial 
term of 30 years for either (i) a percentage of 43,500,000,000 cubic feet per year, 
such that the utilities entering into sourcing agreements with the clean coal SNG 
brownfield facility purchase 100%, allocated by total therms sold to ultimate 
customers by each gas utility in 2008 or (ii) such lesser amount as may be 
available from the clean coal SNG brownfield facility; provided that no utility 
shall be required to purchase more than 42% of the projected annual output of the 
clean coal SNG brownfield facility, with the remainder of such utility's obligation 
to be divided proportionately between the other utilities, and provided that the 
Illinois Power Agency shall further adjust the allocation only as required to take 
into account adverse consolidation, derivative, or lease impacts to the balance 
sheet or income statement of any gas utility.

(220 ILCS 5/9-220(h-1).)  Thus, this provision of the Act limits the volume that can be assigned 

to the utilities generally (43.5 Bcf) as well as to any particular utility (42% of the projected 

annual output).  However, there is no similar limit regarding the overall cost recovery or the 

costs that can be assigned to any particular utility, and there is no link between the volumes 

allocated and the percentage of costs to be recovered.  To the contrary, the Act (indeed, Section 



8

9-220(h-1) itself) specifically contemplates that more than 43.5 Bcf will be produced at the 

facility, and provides that the revenues from the additional sales are to be split between the 

developer and consumers.  (See 220 ILCS 5/9-220(h-1)(6), (7).) See also 220 ILCS 5/9-220(h-

2)(4).)

In contrast to limitation on volumes contained in Section 9-220(h-1) of the Act, Section 

9-220(h-3) repeatedly guarantees that costs “shall be recoverable” by Chicago Clean Energy.  

Section 9-220(h-3) uses that phrase – “shall be recoverable” – in association with a catalogue of 

cost items, without establishing any percentage limitation or otherwise tying a limitation to the 

volumes referenced in Section 9-220(h-1).  Thus:

 “A capital recovery charge approved by the Commission shall be recoverable by the 

clean coal SNG brownfield facility under the sourcing agreement.”  (220 ILCS 5/9-

220(h-3)(1) (emphasis added));

 “Operations and maintenance costs approved by the Commission shall be recoverable by 

the clean coal SNG brownfield facility under the sourcing agreement.”  (220 ILCS 5/9-

220(h-3)(2) (emphasis added));

 “Sequestration costs approved by the Commission shall be recoverable by the clean coal 

SNG brownfield facility.”  (220 ILCS 5/9-220(h-3)(3) (emphasis added));

 “Taxes and fees imposed by the federal government, the State, or any unit of local

government applicable to the clean coal SNG brownfield facility, excluding income tax, 

shall be recoverable by the clean coal SNG brownfield facility under the sourcing 

agreement to the extent such taxes and fees were not applicable to the facility on July 13, 

2011.”  (220 ILCS 5/9-220(h-3)(5) (emphasis added));
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 “The actual transportation costs, in accordance with the applicable utility’s tariffs, and 

third-party marketer costs incurred by the company, if any, associated with transporting 

the SNG from the clean coal SNG brownfield facility to the Chicago City-gate to sell 

such SNG into the natural gas markets shall be recoverable under the sourcing 

agreement.”  (220 ILCS 5/9-220(h-3)(6) (emphasis added)).

It is important to recall that even if Peoples Gas and North Shore Gas had opted to enter 

into Sourcing Agreements rather than biennial rate cases, capital cost-recovery still would not 

have been aligned with the utilities’ purchase obligations.  (See Affidavit of Donald W. Maley, 

Jr. at ¶ 8 (attached as Attachment A to the Verified Response Comments on Rehearing of CCE).)  

That is, the General Assembly did not intend for capital cost recovery to be tied to the utilities’ 

purchase obligation, but rather intended for there to be excess output, the proceeds of which are 

to be shared between the developer and consumers.  (See 220 ILCS 5/9-220(h-2)(4).)  The 

following charts, originally presented in Chicago Clean Energy’s Application for Rehearing 

illustrate the utilities’ purchase obligations with and without Peoples and North Shore:

(See CCE Application for Rehearing at 13.)

No one has ever suggested that if Peoples and North Shore were purchasing the output of 

the facility along with Nicor and Ameren, there would be any question that CCE is entitled to 
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100% cost recovery -- even though the utilities only would have purchased 88% of the output of 

the facility.  In other words, it always was anticipated that CCE would produce additional SNG 

beyond the 43.5 Bcf utility purchase obligation cap in the Act, and that CCE would split the 

revenues from those sales with consumers.  (See 220 ILCS 5/9-220(h-2)(4).) 

As the Commission is aware, while the instant proceeding was pending, legislation was 

enacted to correct provisions that the IPA inserted into the IPA-approved final draft sourcing 

agreement that were contrary to the intentions of the General Assembly.  When the General 

Assembly considered and passed with supermajorities in both chambers Public Act 97-0630, 

there was no suggestion by anyone that the Commission was to revisit these cost-recovery 

determinations.  That is, when the General Assembly passed that legislation it had no reason to 

believe that there was a scrivener’s error in the IPA-approved final draft sourcing agreement 

regarding the cost recovery issue.  To the contrary, when the General Assembly was considering 

this legislation, the IPA did not present any evidence or argument to the General Assembly to 

suggest that the cost recovery issue was improperly reflected or decided in the IPA-approved 

final draft sourcing agreement.

Furthermore, the substantively identical Resolutions that were passed without dissent in 

both the Senate and the House clarified that Chicago Clean Energy was entitled to full cost 

recovery under the terms of the Sourcing Agreement:

[W]e express serious concerns that the Illinois Commerce Commission Order 
entered on January 10, 2012 in Docket No. 11-0710: (1) modifies the final draft 
sourcing agreement with respect to recovery of costs despite the Commission 
lacking statutory authority to do so and despite the statutory language and 
legislative intent of Public Action 97-96 to provide full cost recovery to the 
Chicago Clean Energy project….

(House Resolution 0755 (Colvin-Madigan) (adopted February 8, 2012); Senate Resolution 0585 

(Trotter-Cullerton) (adopted February 24, 2012) (emphasis added).)  
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In short, the structure of the Act provides for full cost recovery for Chicago Clean 

Energy.  Respectfully, any attempt to limit cost recovery by tying that recovery to the volume 

allocation provision of the Act is misplaced and incorrect.

2. The IPA-Approved Final Draft Sourcing Agreement 
Appropriately Embraced The Cost Recovery Compromise 
Proposed By Chicago Clean Energy

The IPA-approved final draft sourcing agreement clearly, unequivocally and 

appropriately embraced a compromise position that was advanced by Chicago Clean Energy 

during the course of the mediation.  

In the IPA Memo that accompanied the IPA-approved final draft sourcing agreement, the 

IPA articulated both the negotiation positions of the parties and the conclusion of the IPA:

However, for purposes of the pricing determinants, CCE has agreed that it would 
not rely on the 47,799,714 MMBtu as a price determinant.  Instead, for purposes 
of setting any pricing formula, CCE will agree to use the volume of $[sic] 
43,500,000 [mcf] in determining any price factor.  This is reflected in the 
formulas’ [sic] adopted in Schedules 5.2A and 5.2B.  The IPA has also
incorporated language into Article V relating to CCE’s proposal.

(IPA Memo at 18.)  This paragraph shows that the billing determinant of 47,799,714 MMBtu 

was rejected by CCE, and that the IPA endorsed CCE’s proposed compromise to use 43.5 bcf 

(42,064,500 MMBtu) as the billing determinant.  The IPA further states that the compromise 

agreement was adopted in Schedules 5.2A and 5.2B and in Article V of the sourcing agreement.  

Indeed, these are the figures that were used.  (See IPA-approved Final Draft Sourcing Agreement 

at 21 (setting “Annual Contract Quantity” to 43.5 Bcf for purposes of determining the O&M 

Component), Schedule 5.2A, Schedule 5.2B.)  

As documented clearly by the IPA itself, the billing determinant of 47,799,714 MMBtu 

(and cost recovery percentage of 84%) was not agreed to by the parties and was not the result 
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intended by the IPA.  The billing determinant of 43.5 bcf (42,064,500 MMBtu), which 

corresponds to a cost recovery percentage of 95.45% (40,151,759 / 42,064,500) was offered as a 

compromise by CCE, accepted by the IPA, and incorporated into the final draft sourcing 

agreement.  

Thus, the intention of the IPA as stated at the time it transmitted the IPA-approved final 

draft sourcing agreement was to endorse CCE’s compromise position, and this intention is 

reflected in the IPA-approved final draft sourcing agreement itself.

Any doubt about this is clarified by the Affidavit of Mark J. Pruitt, the former Director of 

the IPA, who was the IPA Director at the time of the IPA-led mediation.  (See generally

Affidavit of Mark Pruitt, attached hereto as Attachment B.)  Mr. Pruitt’s Affidavit confirms that 

there was a disagreement among the relevant parties relating to billing determinants during the 

IPA-led mediation, and that the resolution of that disagreement was the focus of the IPA’s work 

on the cost recovery issues presented in the mediation.  (See id. at ¶¶ 2-3.)  Mr. Pruitt’s Affidavit 

goes on to explain the reasoning that the IPA took in evaluating the cost recovery issues, and in 

particular the relationship between the projected annual output issue and the cost recovery issue.  

(See id. at ¶¶3-5.)  Mr. Pruitt’s Affidavit confirms that the “cost recovery mechanisms defined in 

the Act allow for full recovery of the approved capital and O&M costs by means of the SNG sold 

under the Sourcing Agreement.  (Id. at ¶ 5.)  Mr. Pruitt’s Affidavit also confirms that full cost 

recovery applied regardless of the opt-out decision made by Peoples Gas and North Shore Gas: 

“[T]he IPA’s analysis would have been substantially the same on billing determinants regardless 

of whether Peoples Gas and North Shore gas opted out.”  (Id. at ¶ 3.)  

Mr. Pruitt’s Affidavit confirms that as a means of reaching consensus in the IPA-led 

mediation, Chicago Clean Energy offered to agree to recover less than the 100% cost recovery to 
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which the IPA believed it Chicago Clean Energy was entitled under the Act.  (See id. at ¶¶ 6-7.)  

Mr. Pruitt contrasts that result with the result in the Power Holdings mediation, which resulted 

“full cost recovery for Power Holdings” notwithstanding the opt-out decision of Peoples Gas and 

North Shore Gas.  (Id. at ¶ 7.)  Mr. Pruitt concludes:

As the foregoing reflects, the issues related to the projected annual output and the 
billing determinants were matters that were resolved after lengthy discussion and 
negotiation, much focus and attention, and careful consideration of the involved 
statute and underlying legislative intent.  The analysis and specific terms in the 
final draft sourcing agreement regarding both the projected annual output and the 
billing determinants were drafted with great care to reflect the intentional 
outcomes of the IPA mediation process that I oversaw while Director of the 
Illinois Power Agency.

(Id. at ¶ 9.)  This confirms that no scrivener’s error relating to cost recovery resulted from 

the IPA-led mediation.  It was the IPA’s position that Chicago Clean Energy was entitled to 

100% cost recovery.  The IPA’s approval of the compromise position advanced by Chicago 

Clean Energy to recover only 95.45% of costs was unequivocally understood by and endorsed by 

the IPA at the time of the mediation.  Certainly, anything less that 95.45% cost recovery would 

disregard the history of this matter and the position that the IPA took at the time of the 

mediation.

3. The Commission Did Not Have Authority To Modify The 
Billing Determinants In The IPA-Approved Final Draft 
Sourcing Agreement

By modifying the billing determinants in the Sourcing Agreement, the Commission has 

overstepped its authority.  The Commission did not have authority, express or implied, to modify 

the billing determinants.  (Chicago Clean Energy incorporates by reference pages 5 to 13 of its 

Verified Comments on Rehearing and pages 6 to 8 of its Verified Reply Comments on 

Rehearing, outlining the plain statutory language under which the Commission operates and the 

clear directives of the House and Senate Resolutions.)
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Beyond the clear limitations on the Commission’s authority put in place by the General 

Assembly, the Proposed Order on Rehearing undermines the Commission’s own prior approval 

of Chicago Clean Energy’s base Return on Equity.  As the Commission is aware, in its 

December 7, 2011 Interim Order the Commission’s set CCE’s base Return on Equity at 4.44%.  

(See December 7 Interim Order at 11).  The Commission stated that “as required by Section 9-

220(h-3)(1)(B) of the Act, a commercially reasonable base rate of return on equity should be set 

at 4.44%.”  (See December 7 Interim Order at 11).  No party challenged the Commission’s 

Interim Order or requested rehearing within the expedited statutory deadline set forth in the Act; 

the Commission’s approval of a 4.44% base Return on Equity remains unchallenged.  (See  220 

ILCS 5/9-220(h-3).)

Nevertheless, if the Commission were to accept the Proposed Order on Rehearing, the 

capital charge would be reduced by 11.45%, thereby reducing CCE’s base Return on Equity to 

3.93%.  Thus, the Proposed Order on Rehearing directly contradicts the December 7 Interim 

Order and sets the base Return on Equity below 4.44%.  There is no legal basis for the 

Commission to revisit that decision.  In modifying the billing determinants, the Commission has 

done just that and has thus exceeded its authority.

In sum, and according to the plain statutory language, the subsequent Resolutions, and 

the Commission’s own prior actions, the Commission did not have the authority to modify the 

billing determinants.
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4. The IPA’s Decision Regarding Billing Determinants, As 
Reflected In Both The IPA-Approved Final Draft Sourcing 
Agreement And The IPA Memo Was Not A Scrivener’s Error 

The IPA’s assertion in its Comments on Rehearing that there was a scriverner’s error 

regarding the billing determinants in the IPA Memo and the IPA-approved final draft sourcing 

agreement is not credible.  There is simply no evidence to support the assertion that the billing 

determinants decision reflected in the IPA Memo and the IPA-approved final draft sourcing 

agreement was an error of any sort.  To the contrary, all of the evidence suggests that the 

decision reflected in the IPA Memo and the IPA-approved final draft sourcing agreement to 

embrace the Chicago Clean Energy compromise position was intentional, and the IPA now is 

simply trying to have the Commission reverse the IPA’s prior decision.

Even setting aside the affidavit of Mr Pruitt, which provides important context of the 

events prior to the instant proceeding, a straight-forward review of the filings in the instant 

proceeding undermines the IPA’s assertion that there was a scrivener’s error regarding the billing 

determinants in the IPA-approved final draft sourcing agreement, which was transmited to the 

Commission on October 11, 2011.

 On October 18, 2011, the IPA submitted to the Commission the IPA’s recommendation 

regarding the return on equity.  The IPA made no mention of any scrivener’s error on 

the billing determinants issue.  To the contrary, the analysis presented by the IPA 

presumes that Chicago Clean Energy will recover 100% of its capital and O&M costs 

under the Sourcing Agreement.

 On November 3, 2011, the IPA filed a Petition to Intervene in the instant proceeding.  

Despite recognizing that “the IPA has certain responsibilities for the development of the 

SNG Sourcing Agreement at issue in the instant docket” the IPA made no mention of 

any scrivener’s error on the billing determinants issue.
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 On November 4, 2011, the IPA filed its Recommendation on the Return on Equity.  The 

IPA made no mention of any scrivener’s error on the billing determinants issue.

 On November 7, 2011, the IPA filed its Memorandum In Support Of Proposed Contracts, 

which contained the following statement:  “The parties were not able to reach agreement 

on several significant terms and conditions, thus the IPA submitted its October 11, 2011 

memorandum outlining the disputed terms and the final material terms approved by the 

IPA.”  The IPA made no mention of any scrivener’s error on the billing 

determinants issue.

 On December 14, 2011, Chicago Clean Energy filed the “Corrected Version of Form of 

SNG Agreement as Issued by the Illinois Power Agency on October 11, 2011.”  This 

filing was composed of a clean and redlined version of the IPA-approved final draft 

sourcing agreement, incorporating the definitive set of corrections to typographical and 

scrivener’s errors put forth by Chicago Clean Energy.  The corrected sourcing agreement 

filed by Chicago Clean Energy incorporated a revised version of Schedule 5.2A, which 

incorporated a sub-calculation involving the return on equity which had been previously 

approved by the Commission’s December 8, 2011 Interim Order:
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The version of Schedule 5.2A filed on December 14, 2011 plainly included the identical 

billing determinants from the IPA-approved final draft sourcing agreement: Row (G) is 

the denominator for the calcuations of rate of return in Row (K) and Actual Cost of Debt 

in Row (O); Row (G) is the calculated as identified in Footnote (1) as 43.5 bcf converted 

to an MMBtu basis.  Chicago Clean Energy’s corrected version of the sourcing 

agreement also contained without modification the key contract provisions on billing 

determinants in Section 5.2 of the sourcing agreement: “For purposes of determining the 

Capital Component, the Annual Contract Quantity will be 43.5 Bcf,” and “For purposes 

of determining the O&M Component, the Annual Contract Quantity will be 43.5 Bcf.”  
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The billing determinants were stated visibily and clearly in the Chicago Clean Energy 

Corrected Sourcing Agreement.

 On December 16, 2011, in accordance with the direction of the Chief ALJ that all parties 

provide comments on the typographical and scrivener’s errors identified by Chicago 

Clean Energy, the IPA filed its Response to Chicago Clean Energy, LLC's December 14, 

2011 Corrected Version of Form SNG Agreement.  The IPA made no mention of any 

scrivener’s error on the billing determinants issue.  The IPA did present a thorough 

review of the CCE corrected sourcing agreement, including two exhibits with point-by-

point rebuttals to CCE’s proposed revisions. Moreover, the IPA suggested that it had 

provided a definitive list of changes.  The last sentence of the December 16 filing 

provides specific instructions for the Commission how to prepare the final sourcing 

agreement: “Wherefore, for each of the foregoing reasons, the Illinois Power Agency 

respectfully requests that the Commission modify the Form SNG Agreement, attached 

hereto as Exhibit 1, in accordance with the changes set forth in Exhibits 2 and 3, and the 

typographical changes recommended by CCE, and agreed to herein by the IPA.”  (Id. at 

3.)

Thus, with over two months having passed since the IPA approval of the final draft 

sourcing agreements, an error of the magnitude of the scrivener’s error that the IPA has 

now suggested, resulting in a mis-statement of the fundamental economics of the project 

surely should have been gnawing at the IPA.  This was the obvious and essential 

opportunity for the IPA to highlight this supposedly massive error, but the IPA’s 

December 16, 2011 filing is completely silent on the issue.  Nowhere in the IPA filing is 

there any mention of billing determinants.

 The issue of the billing determinants was first raised by Nicor’s December 16, 2011 

response to the CCE corrected sourcing agreement, but Nicor did not then claim -- and 

Nicor has never claimed -- that there was a scrivener’s error.  (See “Nicor Gas Statement 

of Position Concerning the Sourcing Agreement and the Determination of the Capital 

Component and the O&M Component of the Base Contract Price Under the Sourcing 

Agreement” filed on December 16, 2011.)  Knowing that the IPA had clearly ruled on the 
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issue of billing determinants in its October filings, Nicor took the tack of imploring the 

Commission to assert its authority on this matter, with a heading that reads: “The 

Commission, Not The IPA, Is Responsible For Establishing The Billing Determinants To 

Be Used To Compute The Capital Component And The O&M Component.”  (Id. at 5.)  

Nicor argued that the Commission has the authority to modify this provision of the IPA-

approved final draft sourcing agreement and set the billing determinants to any value.  

Nicor asserted that the Commission should use this authority to remedy what is claimed 

to be an issue of unfair cost causation: “Put simply, the Commission must ensure that the 

basis for allocating cost under the Sourcing Agreement is the same as the basis for 

allocating volume.” (Id. at 9.)  To be clear, Nicor made no mention of any scrivener’s 

error on the billing determinants issue.

 On December 20, 2011, the IPA filed its Response to the Parties’ Statement of Position. 

In that filing, in response to Nicor’s policy arguments, the IPA included just two 

paragraphs, reproduced below in their entirety:

Nicor focused on the Form SNG Agreement’s calculation of the Capital 
Component and the Operating and Maintenance (“O&M”) Component. Nicor 
argues that the formulas reflected in Schedule 5.2A and Schedule 5.2B of the 
Form SNG Agreement employ an incorrect billing determinant to develop the 
per MMBtu capital cost recovery charge and the per MMBtu operation and 
maintenance charge. Nicor suggests that Schedule 5.2A and 5.2B will result in 
an excessive allocation of costs to Nicor Gas and its customers under the 
Form SNG Agreement. 
Nicor recommends that if the Commission adopts the IPA’s determined 
projected annual output of 47,799,714 MMBtu, and that 42,064,500 be used 
for purposes of billing determinants, the cost allocation factor to be used in the 
contract should be 42%, rather than 48%. Nicor Statement at 7. The IPA 
agrees that 42% should be used as the cost allocation factor, and that the 
Commission should adopt the changes proposed by Nicor at page 9 of its 
Statement. The IPA further agrees with the changes in the billing determinants 
recommended by Nicor in Exhibit B to its statements.

(IPA Response to Parties’ Statements of Position at 2.)  As is evident, in this filing, IPA 

was endorsing the policy arguments by Nicor, and requesting that the Commission 

reverse the prior determnation of the IPA itself.  The IPA made no mention of any 

scrivener’s error on the billing determinants issue.
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 On December 22, 2011, the Chief ALJ issued the Proposed Order, which noted that the 

IPA agreed with Nicor’s policy arguments, and concluded that Chicago Clean Energy 

should only be allowed to recover 84% of its costs from the utilities under the terms of 

the Sourcing Agreement.  (See Proposed Order at 14, 21.)  The Proposed Order made 

no mention of any scrivener’s error on the billing determinants issue.

 The IPA did not file a Brief on Exceptions in response to the Proposed Order.

 On December 28, 2011, Chicago Clean Energy filed its Brief on Exceptions, which 

explained at length that the IPA did not have the legal authority to request that the 

Commission reverse the prior policy decisions that the IPA had made.  (See CCE Brief on 

Exceptions at 17-24.)

 On January 3, 2012, the IPA filed its Reply Brief on Exceptions, which for the first time  

-- 84 days after the IPA-approved final draft sourcing agreement and the IPA Memo were 

transmitted to the Commission, after multiple rounds of comments and briefs, at a time 

when no party had an opportunity to make a responsive pleading -- asserted that there 

was a scrivener’s error regarding the billing determinants.  However, the IPA’s assertion 

was confused and contradictory.  While asserting that the IPA intended to all Chicago 

Clean Energy to recover just 84% of its costs from the utilities under the terms of the 

Sourcing Agreement, the specific revision advocated by the IPA was that “Schedules 

5.2A and 5.2B should be modified to require the costs of the Capital Component and the 

Operations and Maintenance Component be allocated based on 40,151,760 MMBtu (not 

43,500,000 bcf).”  (IPA Reply Brief on Exceptions at 6.)  Accepting the IPA’s proposed 

specific modification would result in Chicago Clean Energy recovering 100% of its costs 

from the utilities under the terms of the Sourcing Agreement.

Importantly, none of the participating parties in the IPA-led mediation neither Nicor, 

Ameren, nor CCE -- has ever made a verified filing suggesting that the IPA’s determination of 

billing determinants was a scrivener’s error.  To the contrary, in its Verified Comments on 

Rehearing, Nicor states:
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In the draft form of the Sourcing Agreement approved by the Illinois Power 
Agency (“IPA”), Nicor Gas and Ameren were assigned approximately 95% 
of the capital cost and 95% of the O&M costs associated with the CCE 
facility. This result occurred because the IPA proposed that the billing 
determinant number used to calculate the Capital Component and the O&M 
Component of the Base Contract Price be set at an amount that was less than the 
amount the IPA determined to be the “projected annual output” of the CCE 
facility. 

(Nicor Initial Comments on Rehearing at 3 (emphasis added).)  Similarly, Ameren simply 

requests that the Commission reach a different conclusion than the IPA.  Neither Nicor nor 

Ameren state that the IPA incorrectly documented the agreement of the parties or the IPA’s 

intended conclusion on the matter of billing determinants.  The IPA stands alone in taking such a 

position – a position it adopted very late in the day, given the schedule that was in place in this 

proceeding.

Staff relied on the IPA’s position as the last a final word that a scrivener’s error did 

occur: “IPA – has stated, unequivocally and under oath that the Commission correctly allocated 

84%, rather than 100%, of the capital, O&M and other costs to Ameren and Nicor.”  (See Staff 

Reply Comments on Rehearing at 9.)  Unfortunately, the Staff ignored the verified filings from 

the three other parties, that fail to provide even a modicum of support for the IPA’s switch in 

position so late in the proceeding.  The record is noticably devoid of any explanation from the 

IPA about how this supposed scrivener’s error occurred in the first place, or how such a 

fundamental economic term of the contract could be totally miscommunicated but apparently not 

recognized for months, during which the IPA made multiple filings regarding many aspects of 

the IPA-approved final draft sourcing agreement.

The bottom line is that given the highly arbitrary and unexplained switch in position 

taken by the IPA, the Commission should reject the modification that would reduce the 

percentage of costs recoverable under the Sourcing Agreement.  The IPA-approved final draft 
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sourcing agreement required Nicor and Ameren customers to pay 95.45% of the costs, in 

recognition of other benefits those customers are to receive, including guaranteed savings, 

revenue sharing, and stable natural gas prices.

The sheer magnitude of the corrections required to change the billing determinants in the 

IPA-approved final draft sourcing agreement from 43.5 bcf to 47,799,714 MMBtu further 

evidences that this was not an error of transcription.  The Proposed Order on Rehearing details 

all of the modifications to the IPA-approved final draft sourcing agreement requested by Nicor, 

including:

 Deleting two sentences from the body of the sourcing agreement;

 Replacing the labels on a row in Schedule 5.2A and Schedule 5.2B;

 Adding in new values for these two rows; and

 Deleting one footnote on each of Schedules 5.2A and 5.2B

It goes beyond the veil of plausibility to believe that the IPA could have decided on the 

resolution to the question of billing determinants, but that the transcription of those terms into 

relatively-straightforward schedules in the final draft sourcing agreement was so botched that it 

would require an almost a complete re-write.  Rather, the IPA meant what it said at the time.

The IPA Comments on Rehearing continue to confuse the issue even further.  The IPA

Comments discuss the contract quantities in Row G of Schedule 5.1A and Row B of Schedule 

5.2B Sourcing Agreement2, and then indicate: “These footnotes and resulting calculations are 

scrivener’s errors; remnant words that were originally contained in a draft of the Sourcing 

                                                
2 The IPA comments state that the footnotes in Schedules 5.2A and 5.2B that contain the 

scrivener’s error read “Calculated based on 43,500,000,000 scf multiplied by the SNG heating 
value of 967 btu/scf.”  This text appears in a) footnote #2 on Schedule 5.2A, referencing Row G, 
and b) footnote #1 on Schedule 5.2B, referencing Row B.  Both of those rows are where the 
billing determinant for capital and O&M recovery respectively are stated.
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Agreement that were intended to be deleted and replaced with a contract quantity of 

40,151,759.” (See IPA Initial Comments on Rehearing at 6.)  Thus, the IPA Comments suggest 

replacing 42,064,500 MMBtu with 40,151,759 MMBtu in Schedules 5.2A and 5.2B.  However, 

since these numbers are denominators in the price calculation, this would have the effect of 

increasing the SNG price calculated by CCE for capital and O&M recovery -- the cost recovery 

percentage would change to 100% (since the ACQ of 40,151,759 would appear in numerator and 

denominator).  While the argument certainly could be made that CCE is entitled to full cost 

recovery under the Sourcing Agreement, CCE acknowledges that during the mediation, it 

indicated that it would accept 95.45% cost recovery as part of a compromise and that the IPA-

approved final draft sourcing agreement adopted this compromise, as reflected in both the IPA 

Memo and the IPA-approved final draft sourcing agreement itself.

The billing determinants were set at 43.5 bcf in the mediation, transmitted in the IPA-

approved final draft sourcing agreement and confirmed in the IPA’s Memo.  Subsequent to that 

point in time, any and all comments by the parties as to material points of the mediation are 

merely an attempt to re-trade the deal.  This re-trading will unwind the carefully-crafted balance 

of negotiated terms on capital costs, O&M costs, and return on equity, rendering the CCE project 

unfinanceable.  (See Maley Affidavit at ¶ 7-9 (attached as Attachment A to the Verified 

Response Comments on Rehearing of CCE).)

Chicago Clean Energy respectfully requests that the Commission enter an Order on 

Rehearing that refuses to modify the billing determinants term in the IPA-approved final draft 

sourcing agreement.
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B. Exception 2 – Capital Structure Reporting

The Proposed Order on Rehearing erroneously suggests that the Commission should 

impose requirements regarding Capital Structure Reporting that are not justified by the Act.  The 

Proposed Order on Rehearing states that “nothing substantively different” was presented on 

rehearing on this issue.  (Proposed Order on Rehearing at 30.)  However, during the rehearing 

rounds of Verified Comments on Rehearing, clarifications were presented that indicated that the 

January 10 Order’s Capital Structure Reporting requirements were not within the Commission’s 

authority under the Act and serve no meaningful purpose.  (See IPA Initial Comments on 

Rehearing at IPA Initial Comments on Rehearing at IPA Initial Comments on Rehearing at 9-10;

CCE Reply Comments on Rehearing at 3, 10.)  

The January 10 Order improperly concluded that the only way to ensure compliance with 

the statutory requirement to determine the “actual cost of debt” is to require the capital structure 

(i.e. the debt/equity split) and the interest rate for the project debt to be input into Schedule 5.2A 

at financial close.  (See January 10 Order at 20.)  The Proposed Order on Rehearing maintains 

this position.  Although it is moot for the purposes of recovery of costs from the participating 

utilities’ ratepayers -- the rate of return is fixed and does not vary with capital structure -- for a 

number of reasons, the structure of these sourcing agreements does not permit an exact 

quantification.  Attempts to quantify the capital structure in advance threaten the financeability 

of the project.

Among the reasons that the capital structure cannot be exactly quantified in advance is 

that the total capital recoverable through capital charges may or not match with the actual EPC 

(engineering, procurement, and construction) costs to build the facility, leading to a higher or 

lower percentage of equity depending on whether CCE develops and operates the clean coal 
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SNG brownfield facility under or over budget.  That is, although the capital costs are pre-

approved at this time for purposes of determining the formula rate for the facility, the actual 

amount of equity necessary to construct the facility will not be known until the time that 

construction is complete.

While it is enticing to require “actual capital structure” information, such an approach 

would be inconsistent with capital cost recovery under the Act, which requires that the return on 

equity be fixed on a per-MMBtu basis at the time of this Commission proceeding, thus requiring 

CCE to issue more or less equity relative to a fixed amount of debt depending on whether actual 

costs are higher or lower than anticipated.  (See 220 ILCS 5/9-220(h-3)(1)(B) (requiring capital 

recovery on fixed “per unit” basis).)

Another consideration is that all of the analyses to date and return on equity calculations 

presented by CCE and the other parties (including Staff) have assumed or incorporated a 70/30 

debt/equity capital structure.  The 4.44% base rate of return approved by the Commission in the 

December 7 Interim Order -- and, significantly, the analysis supporting the 4.44% base rate of 

return -- is inextricably linked to the 70/30 capital structure.  The return on equity expected by 

CCE and acceptable to the other parties and the Commission could easily be different for, for 

instance, a 60/40 or for an 80/20 split of debt and equity.  Specifically, in the case of higher 

equity contribution relative to debt (such as 60% debt /40% equity), the all-in projected return on 

equity would be lower, and CCE’s associated proposed return on equity would likely be for a 

higher base return to compensate.  For a higher debt contribution (such as 80/20 and higher), 

CCE’s debt service coverage ratios -- a key factor for the capital markets to evaluate -- would 

progressively decrease, and the cost of debt would require adjustment.  
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Moreover, as CCE has explained, the structure of CCE’s proposed Schedule 5.2A 

provides a disincentive for CCE to deviate from this capital structure in the actual financing:  If 

the debt percentage were to be lower than 70% (thus increasing the equity percentage), CCE’s 

base return on equity would decrease, since CCE has no means to increase the equity return 

beyond the fixed $.93/MMBtu.  (See CCE Application for Rehearing at 25.)

Similarly, if the debt percentage were to be higher than 70%, CCE would have no 

mechanism to recover the extra cost of debt based on the higher principal, since the maximum 

debt principal is set as well (only the final interest rate is used to determine the cost of debt).  

Therefore, the Schedule 5.2A proposed by CCE, while not guaranteed to match precisely with 

the ultimate actual capital structure, would punish CCE if CCE were to deviate from its terms.

For the foregoing reasons, the proper conclusion is that the other aspects of the Sourcing 

Agreement currently enforce a 70/30 debt/equity indicative capital structure, and for consistency 

it should be fixed in the Sourcing Agreement approved by the Commission as well. 

C. Exception 3 – Scrivener’s and Typographical Errors

The Proposed Order on Rehearing makes useful progress in resolving the typographical 

and scrivener’s errors that are present in the IPA-approved final draft sourcing agreement, but 

does not complete the process.  The Proposed Order on Rehearing essentially relies on the IPA to 

continue identifying these errors, only incorporating the errors identified in IPA filings.  (See 

Proposed Order on Rehearing at 44.)  A number of corrections to typographical and scrivener’s 

errors identified by CCE and supported by Staff remain uncorrected.

Reliance solely on the IPA to identify these scrivener’s errors is misplaced, as the IPA’s 

filings in the course of this proceeding have failed to correct a number of definite typographical 

errors, let alone scrivener’s errors requiring analysis.  For example, in Article 2.10(b), the word 
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“time” is repeated in the first sentence.  This typo was first identified by CCE in its 

December 12, 2011 filing.  (See Chicago Clean Energy, LLC's December 14, 2011 Corrected 

Version of Form of SNG Agreement as Issued by the Illinois Power Agency on October 11, 

2011” redline version at 10.)  And yet four months and innumerable discussions of scrivener’s 

errors later, this obvious error remains.  Similar statements can be made regarding Article 2.4(J), 

which still incorrectly references a nonexistent “Section 7.3” instead of “Section 7.2” as it 

should.  Sections 4.4 and 12.5(b) have cross-references that fail to comport to the style of the rest 

of the agreement by referencing the section header along with the section number.  These 

examples demonstrate that reliance upon the IPA alone to identify scrivener’s and typographical 

errors is inappropriate and unsupported.

As mentioned, Staff has reviewed each and every one of CCE’s suggested corrections to 

scrivener’s and typographical errors and provided an opinion of whether the correction is 

supported.  Attachment C to this filing is an updated list of the uncorrected typographical and 

scrivener’s errors that remain after the Proposed Order on Rehearing.  None of these corrections 

are opposed by Staff; in fact, on all but five of the seventeen listed, Staff is supportive of the 

change (and takes no position on the other five).  (See Staff December 16, 2011 Statement of 

Position, Exhibit D at 1-2.)  A detailed discussion of these items appears in CCE’s Verified 

Comments on Rehearing at pages 46 to 60.
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D. Exception 4 – The Proposed Order On Rehearing Should 
Clarify That The Commission Is Not Taking A Position 
Regarding Waiver Of Constitutional Arguments

Nicor has advanced a summary argument that the Public Act 97-0630 is unconstitutional.  

(See Nicor Verified Initial Comments on Rehearing at 9-10.)  Chicago Clean Energy has argued 

that Nicor’s failure to specify the basis for its suggestion of unconstitutionality means that Nicor 

has waived any constitutional challenge it may pursue on appeal.  (See CCE Verified Response 

Comments on Rehearing at 23-24.)

After summarizing the Nicor and Chicago Clean Energy’s positions regarding the 

validity of Public Act 97-0630, the Proposed Order on Rehearing states: “The Commission takes 

no position on the constitutionality of Public Act 97-0630.”  (Proposed Order on Rehearing at 

45.)  That language should be modified to acknowledge Nicor’s waiver of these arguments.  

Alternatively, and at a minimum, the Proposed Order on Rehearing should be modified to clarify 

that the Commission is not taking on whether Nicor has waived its constitutional arguments on 

appeal as a result of its failure to specify the basis for any constitutional challenge at the 

Commission level.

In its Initial Comments on Rehearing, Nicor noted, without explanation, its view that 

Public Act 97-0630 is unconstitutional.  (See Nicor Initial Comments on Rehearing at 9.)  Nicor 

indicated that it raised this item “to preserve the issue for appeal.”  (Id.)  However, Nicor never 

provided any argument or legal authority for any allegation of unconstitutionality, and instead 

summarily listed several clauses of the Illinois and United States Constitutions.  (Id.)

Chicago Clean Energy has therefore been prevented from responding substantively to 

Nicor’s naked allegation of unconstitutionality because, as Nicor itself acknowledged, Nicor 

provided no substantive argument about Public Act 97-0630 constitutionality.  In Chicago Clean 
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Energy’s view, Public Act 97-0630 is constitutional, and Chicago Clean Energy is unaware of 

any basis under any of the clauses of the Illinois and United States Constitutions that Nicor lists 

that would render Public Act 97-0630 unconstitutional.  

As Chicago Clean Energy pointed out in Response Comments on Rehearing, the very 

cases that Nicor cited for its attempt to “preserve the issue for appeal” make it clear that by 

failing to articulate its arguments, Nicor has waived its right to argue constitutional issues in this 

proceeding or some later appeal proceeding:

[I]t is advisable to assert a constitutional challenge on the record before the 
administrative tribunal, because administrative review is confined to the proof 
offered before the agency.  Such a practice serves the purpose of avoiding 
piecemeal litigation and, more importantly, allowing opposing parties a full 
opportunity to present evidence to refute the constitutional challenge.

(Carpetland U.S.A. Inc. v. Illinois Dept. of Employment Sec., 201 Ill. 2d 351, 396-97 (2002), 

quoting Texaco-Cities Service Pipeline Co. v. McGaw, 182 Ill. 2d  262, 278-79 (1998).) (Cited in 

Nicor Initial Comments on Rehearing at 9.)  Nicor’s boilerplate list of clauses of the Illinois and 

United States Constitutions was inadequate to create a question of constitutionality.  By its own 

admission, Nicor never attempted to provide any “proof” in the administrative record on these 

constitutional issues, as required by the Illinois Supreme Court decisions Nicor cites.  (Id.)  

Nicor’s approach precluded Chicago Clean Energy from having any opportunity to engage on 

these issues, let alone a “full opportunity to present evidence to refute the constitutional 

challenge.”  (Id.)  

The invalidity of Nicor’s “preservation” technique was further highlighted by Nicor’s 

statement that Public Act 97-0630 is unconstitutional on several grounds “including, but not 

limited to” the clauses of the Illinois and United States Constitutions that Nicor actually 

identifies.  (Nicor Initial Comments on Rehearing at 9.)  That statement betrayed Nicor’s lack of 
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seriousness about the constitutionality issue.  If Nicor actually believed that a statute passed by 

the Illinois General Assembly is unconstitutional it was required to explain in this proceeding the 

basis for that assertion, both in order to create an administrative record on the issue and to permit 

Chicago Clean Energy and the other parties to respond substantively.  Carpetland U.S.A. Inc., 

201 Ill. 2d at 396-97; Texaco-Cities Service, 182 Ill. 2d  at 278-79.  Accordingly, Chicago Clean 

Energy respectfully requests that the Commission acknowledge in its Order on Rehearing that 

Nicor’s has waived any constitutional challenge to Public Act 97-0630, or at a minimum make it 

clear that the Commission is taking no position on whether a waiver has occurred.

E. Exception 5 – The Commission Should Attach To Its Order On 
Rehearing A Final Version Of The Commission-Approved 
Final Draft Sourcing Agreement

Under the terms of the Act, the ultimate outcome of the instant proceeding is to be a 

Commission-approved final sourcing agreement between CCE and the purchasing utilities.  (See 

220 ILCS 5/9-220(h-4).)  More specifically, the final Commission-approved agreement is to be 

comprised of the final draft sourcing agreement approved by the IPA on October 11, 2011, and 

modified according to the provisions of the Act.  (See id.)

Procedurally, the modifications to the IPA-approved final draft sourcing agreement will 

be addressed in the following Commission Orders:

 The Interim Order dated December 8, 2011;

 The Order of January 10, 2012; and

 The Final Order on Rehearing.

Thus the actual Commission-approved sourcing agreement will be an overlay of changes from 

these three (3) sources.  All parties would be well served to see the final result of this overlay.  In 

the interest of transparency and clarity, and avoidance of future disagreement, Chicago Clean 
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Energy respectfully requests that the Commission attach the text of the Commission-approved 

final sourcing agreement to its Final Order on Rehearing.  To facilitate this request, attached 

hereto is Attachment D, which represents Chicago Clean Energy’s understanding of the current 

state of the sourcing agreement after the application of the Interim Order, the January 10 Order,

and the Proposed Order on Rehearing.
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III.

CONCLUSION

WHEREFORE, for the reasons stated herein, Chicago Clean Energy, LLC respectfully 

requests that the Commission

1. Modify the Proposed Order on Rehearing consistent with the exceptions set forth 
herein and the proposed replacement language attached hereto and made a part 
hereof as Attachment A;

2. Approve a Sourcing Agreement consistent with the version of the Sourcing 
Agreement that is attached to the proposed replacement language (including with 
the modifications to scrivener’s and typographical errors as identified on the chart 
presented as Attachment C hereto); 

3. Grant expedited Oral Argument on the issues presented on rehearing; and

4. Grant such other relief as required to advance the interests of justice.

Respectfully submitted,
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