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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission 
On Its Own Motion 
 
In re Proposed Contracts between Chicago 
Clean Energy, Inc. and Ameren Illinois 
Company and Between Chicago Clean 
Energy, Inc. and Northern Illinois Gas 
Company for the Purchase and Sale of 
Substitute Natural Gas Under the Provisions 
of Illinois Public Act 97-0096. 
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Docket No. 11-0710 

NICOR GAS COMPANY’S  
BRIEF ON EXCEPTIONS ON REHEARING 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) respectfully 

submits its Brief on Exceptions on Rehearing, pursuant to Section 200.830 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. Code 200.830, and 

in accordance with the schedule established by the Chief Administrative Law Judge on April 24, 

2012.  Also pursuant to Section 200.830, Nicor Gas provides suggested replacement language as 

Exceptions in Exhibit A to this brief. 

I. EXECUTIVE SUMMARY 

On most of the contested issues relating to approval of a sourcing agreement (“Sourcing 

Agreement”) with Chicago Clean Energy, LLC (“CCE”) for substitute natural gas (“SNG”), the 

Proposed Order on Rehearing (“Proposed Order” or “PO”) reaches conclusions that are 

supported by the facts and that are consistent with governing law.  The Proposed Order’s correct 

conclusions include that: 

 Together, Nicor Gas and Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”) 
should be responsible for bearing 84% of the capital costs and operation and 
maintenance costs associated with the CCE SNG facility (PO at 29);  
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 The description of factor “C”, the Fuel Component of the Base Contract Price, in 
Section 5.2 of the Sourcing Agreement should be modified to ensure that each utility 
is not charged more than the actual fuel cost CCE incurs to produce the SNG the 
utility purchases (PO at 30); 

 The Commission’s conclusions and requirements relating to CCE’s actual cost of 
debt and capital structure, as contained in the January 10, 2012 Order, should be 
affirmed (PO at 30); and 

 Denying certain proposed changes in the Sourcing Agreement, whether alleged to be 
scrivener’s errors or typographical errors (PO at 44). 

Each of these conclusions of the Proposed Order is supported by the law and/or the facts.  

Accordingly, the Commission should adopt the Proposed Order’s conclusions with respect to 

each of these issues.  Nicor Gas, however, respectfully submits that there are several errors in the 

Proposed Order or the Appendix thereto.  Nicor Gas describes these issues below and proposes 

replacement language in its Exceptions to address each issue.  The Commission should adopt the 

revisions Nicor Gas offers to the Proposed Order regarding these issues. 

II. ISSUES RELATED TO THE CAPITAL RECOVERY CHARGE  
AND THE O&M CHARGE  

Nicor Gas agrees with the Proposed Order’s correct conclusion that Nicor Gas and 

Ameren “should jointly be responsible for no more that 84% of the costs associated with CCE’s 

facility.”  PO at 29.  However, Nicor Gas is concerned that the Proposed Order fails to achieve 

the result it intends and believes certain corrections to the Appendix are needed. 

Section 9-220(h-3)(1) of the Public Utilities Act (“Act”) provides for the inclusion in the 

Sourcing Agreement of “a capital recovery charge approved by the Commission.”  220 ILCS 

5/9-220(h-3)(1).  Similarly, Section 9-220(h-3)(2) of the Act provides for the inclusion in the 

Sourcing Agreement of a charge for “[o]peration and maintenance costs approved by the 

Commission.”  220 ILCS 5/9-220(h-3)(2). 



 

3 
 

In the draft form of the Sourcing Agreement approved by the Illinois Power Agency 

(“IPA”), Nicor Gas and Ameren had been assigned approximately 95% of the capital cost and 

95% of the operation and maintenance (“O&M”) costs associated with the CCE facility.  This 

result occurred because the IPA proposed that the billing determinant number used to calculate 

the Capital Component and the O&M Component of the Base Contract Price be set at an amount 

that was less than the amount the IPA determined to be the “projected annual output” of the CCE 

facility.  Throughout this proceeding, Nicor Gas has contended that it was inappropriate to assign 

Nicor Gas and Ameren more than 84% of the capital costs and O&M costs of the CCE facility, 

and this error should be rectified in the Sourcing Agreement by using a billing determinant 

number in Schedule 5.2A and Schedule 5.2B that was equal to the “projected annual output” of 

the CCE facility.  See, e.g., Nicor Gas Statement of Position at 6-9; Nicor Gas Initial Comments 

on Rehearing at 3-5.   

Specifically, there are arithmetic logic errors on Page 1 and Page 2 of the Appendix to the 

Proposed Order that, if not corrected, will result in the utilities and their customers paying 

hundreds of millions of dollars more than the Commission intends for SNG produced at the CCE 

facility.  The errors are the use of the wrong formula and figure on Line N in the Formulae For 

Calculating Capital Recovery Charge on Page 1 of the Appendix and the use of the wrong 

formula and figure on Line F resulting in an incorrect figure on Line G in the Formulae For 

Calculating O&M Recovery Charge on Page 2 of the Appendix.  These lines are intended to 

reinforce the fact that the utilities are only responsible for 84% of the capital costs and O&M 

costs.  However, they reflect an arithmetic logic error because they actually have a very different 

effect – they reduce the number of billing determinants to an amount that is less than the 

projected annual output and thus increase the unit prices to a level that would result in the 
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utilities paying virtually 100% of the capital costs and O&M costs of the CCE facility rather than 

84%, as intended in the Proposed Order.  Included in Nicor Gas’ Exhibit A is a revised Appendix 

that corrects for these arithmetic logic errors in Exception Nos. 7 and 9.   

Take, for instance, the formulae for calculating the O&M recovery charge found on page 

2 of the Appendix.  Line G shows a per unit charge of $2.09, which alone should indicate a 

problem since it is a higher per unit charge than the $2.00 per MMBtu charge proposed by CCE.  

The Proposed Order intends for Nicor Gas and Ameren to pay O&M Component charges that 

recover 84% of the Commission Approved O&M Budget of $84,018,452.  That would amount to 

combined annual O&M Component Charges to Nicor Gas and Ameren of $70,575,500 

($84,018,452 x 84%).  However, the formulae in the Proposed Order’s Appendix does not yield 

that result.  Instead, they would require Nicor Gas and Ameren to pay combined annual O&M 

Component Charges of $2.09 x 40,151,760, which equals $83,917,178 – virtually 100% of 

CCE’s total annual O&M budget. 

To correct the arithmetic logic error in the Formulae for Calculating O&M Recovery 

Charge, Nicor Gas proposes that Line F be modified on Page 2 of the Appendix to the Proposed 

Order to reflect a formula that is Line D divided by Line E, which equals 47,799,714 MMBtu per 

year as the Volume Approved for Pricing Purposes.  If that correction is made, then the resulting 

O&M Component will correctly charge Nicor Gas and Ameren together for 84% of the 

Commission Approved O&M Budget.  With this change, the Commission Approved O&M 

Charge would be $1.758 per MMBtu ($84,018,452 / 47,799,714 MMBtu).  Nicor Gas and 

Ameren would then pay $1.758 per MMBtu for the combined 40,151,760 MMBtu they are 

required to purchase annually from CCE.  That would result in total annual O&M Component 
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payments by the two utilities of $70,586,794 ($1.758 x 40,151,760 MMBtu), which correctly 

amounts to 84% of the total approved O&M budget of $84,018,452.   

Nicor Gas also proposes a correction in the Formulae for Calculating Capital Recovery 

Charge on Page 1 of the Appendix because Line N results in a similar arithmetic logic error that 

has the effect of assigning virtually 100% of the capital costs to the utilities rather than the 84% 

intended in the Proposed Order.  Thus, Line N on Page 1 of the Appendix to the Proposed Order 

should be modified in the same fashion as Line F on Page 2 to reflect 47,799,714 MMBtu per 

year as the Volume Approved for Pricing Purposes (arrived at by dividing Line L by Line M).  

III. ISSUE RELATED TO THE NON-SEVERABILITY PROVISION  

The Proposed Order correctly finds that Section 14.20 of the draft Sourcing Agreement is 

not an early termination provision within the purview of Section 9-220(h-4) of the Act as 

amended pursuant to Public Act 97-0630.  PO at 41.  That is because the non-severability 

provision in Section 14.20 is a standard provision addressing a contract construction issue.  The 

provision does not provide the utility a “right” to terminate the contract; rather, it describes the 

automatic consequence if there is a determination of invalidity.  It makes clear that the contract is 

what it is, as a whole, and that a subsequent decision cannot rewrite it by removing or modifying 

some of its terms.   

That should have been the end of the inquiry, and the Proposed Order should have 

retained that section of the draft Sourcing Agreement without modification. Instead, the 

Proposed Order adopts a modification to Section 14.20 recommended by the IPA.  See IPA 

Reply Comments on Rehearing at 5-6.  The modification would except from the operation of the 

non-severability provision one provision of the draft Sourcing Agreement, Section 2.11.   

There is no basis in the Act to modify Section 14.20.  The issue before the Commission 

has been whether Section 14.20 should be removed from the draft Sourcing Agreement.  And 
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that only has come before the Commission because Section 9-220(h-4), as amended pursuant to 

Public Act 97-0630, directed the Commission to remove from the draft Sourcing Agreement 

provisions approved by the IPA that granted certain early termination rights to the utility 

purchasers.  The Commission correctly found in its January 10, 2012 Order that Section 14.20 

establishes a rule of contract construction that operates automatically and is not a utility 

termination right. 

Section 9-220(h-4) of the Act, as amended pursuant to Public Act 97-0630, also 

authorizes the Commission to correct scrivener’s errors and typographical errors.  But the 

modification to Section 14.20 proposed by the IPA cannot possibly be characterized as a 

scrivener’s error or a typographical error.   

The IPA approved the terms of the draft Sourcing Agreement before Public Act 97-0630 

was even introduced before the legislature, much less before it was enacted into law.  In 

approving the draft Sourcing Agreement, the IPA expressly decided that Section 1.2(h) would be 

included in the draft Sourcing Agreement because it was “reasonable and equitable” to do so.  

And under the terms of the Act in effect at the time of the IPA’s decision, the IPA was 

authorized to include provisions that it determined to be “reasonable and equitable.”  220 ILCS 

5/9-220(h-1).  The IPA made no scrivener’s or typographical error in approving Section 1.2(h) of 

the draft Sourcing Agreement; that is clearly what the IPA intended to do.  It was only after the 

IPA proceeding had long been concluded that Public Act 97-0630 was enacted and established a 

wholly new and very different standard to be employed by the Commission to address the 

propriety of Section 1.2(h).  The IPA could not have anticipated the change in law that occurred 

subsequent to its decision on the draft Sourcing Agreement. 
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This same reasoning demonstrates the problem inherent in the Proposed Order’s adoption 

of the IPA’s modification to Section 14.20 as the correction of a scrivener’s error.  Importantly, 

the IPA itself does not characterize this as a scrivener’s error because it cannot possibly be one; 

instead, the IPA argues that Section 14.20 in conjunction with Section 2.11 could have the effect 

of automatically invalidating the draft Sourcing Agreement under the same circumstances that 

would have allowed the utility purchasers a right to terminate the Sourcing Agreement under 

Section 1.2(h).  See IPA Reply Comments on Rehearing at 5-6.   

Even if that were the case, there still is no scrivener’s error.  The IPA knowingly, 

intentionally and appropriately approved Section 1.2(h) as well as Section 14.20 as provisions in 

the Sourcing Agreement.  It made no scrivener’s error in approving these two sections, and there 

was nothing inconsistent in its approval of both of these sections.  At the time of such approval, 

there was no issue concerning the validity of Section 1.2(h).  Thus, there could not have been an 

issue before the IPA concerning the interplay of Section 14.20 with Section 2.11 if Section 1.2(h) 

were required to be removed from the draft Sourcing Agreement by the Commission.  It is only 

as a result of the later enactment of Public Act 97-0630 and its directive to the Commission 

regarding Section 1.2(h) that there arose in this proceeding any a question about the possible 

impact of Section 2.11 in conjunction with Section 14.20.  And obviously, the inability of the 

IPA to anticipate a subsequent change in law cannot constitute a scrivener’s error by it. 

The Commission has correctly determined that Section 14.20 is not an early termination 

provision within the ambit of Section 9-220(h-4) of the Act, as amended pursuant to Public Act 

97-0630.  As discussed above, the modification proposed by the IPA to Section 14.20 cannot, as 

a matter of fact, be characterized as the correction of a scrivener’s error or a typographical error.  

As such, there simply is no basis under Section 9-220(h-4) of the Act to modify Section 14.20 of 
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the draft Sourcing Agreement in the manner suggested by the IPA.  Instead, the only proper 

course for the Commission is to retain Section 14.20 without modification.  Nicor Gas offers 

revised language regarding this issue in Exception No. 4. 

IV. TECHNICAL AND CONFORMING CORRECTIONS 

In addition to the corrections noted above, Nicor Gas also notes the following regarding 

the Proposed Order: 

 The Proposed Order correctly concludes (at 30) to adopt Nicor Gas’ proposed 

changes to the description of factor “C”, the Fuel Component of the Base Contract 

Price, in Section 5.2 of the Sourcing Agreement.  However, the Proposed Order’s 

transcription (at 18) of Nicor Gas’ proposed changes to the description of factor 

“C” should be modified to strike “84% of” at the beginning of clause “(i)” as 

shown in Exception No. 1. 

 The Proposed Order’s description of Nicor Gas’ position with respect to the 

“projected annual output” (at 28) and scrivener’s errors and typographical errors 

(at 44) should be modified to more accurately reflect Nicor Gas’ submissions 

relating to those issues as shown in Exception Nos. 2 and 5.  

 The Proposed Order should be modified to clarify that the Commission directs 

CCE to revise Schedule 5.2A and Schedule 5.2B to reflect all changes shown in 

the Appendix.  The proposed modification is shown in Exception No. 3. 

 The Proposed Order’s second to last ordering paragraph should be modified to 

reflect that CCE must also make conforming changes to Schedule 5.2B in 

accordance with the conclusions in the prefatory portion of the Proposed Order.  

The proposed modification is shown in Exception No. 6. 
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 Page 1 of the Appendix to the Proposed Order includes a typographical error in 

the denominator of the levelized amortization formula.  Nicor Gas suggests a 

correction to this error in Exception No. 8. 

V. CONCLUSION 

WHEREFORE, for each of the reasons set forth herein and within its other submissions 

in this proceeding, Northern Illinois Gas Company d/b/a Nicor Gas Company respectfully 

requests that the Proposed Order be modified consistent with the positions set forth herein and 

with the replacement language in Nicor Gas Company’s Exceptions in Exhibit A and, as 

modified, be adopted by the Commission.   

Dated:  May 1, 2012 
 
 
 
 
 
 
 
John E. Rooney 
Anne W. Mitchell 
Rooney Rippie & Ratnaswamy LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By: /s/  John E. Rooney   
 One of its attorneys 
             
 
 




