
BEFORE

THE ILLINOIS COMMERCE COMMISSION

Illinois Bell Telephone Company, )

)

Complainant, )

)

v. ) Docket No. 12-0182

)
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)

Respondent. )

AT&T ILLINOIS’ MEMORANDUM IN
OPPOSITION TO HALO’S PARTIAL MOTION TO DISMISS

Illinois Bell Telephone Company (“AT&T Illinois”) respectfully submits this

memorandum in opposition to the partial motion to dismiss filed by Halo Wireless, Inc.

(“Halo”). The partial motion to dismiss is but the most recent in a long line of futile Halo efforts

to forestall state commission adjudication of Halo’s unlawful practices in proceedings that are

plainly within state commission authority. Indeed, Halo’s motion, and the denial of the motion,

are now an established ritual in these cases: Halo files its frivolous motion to dismiss; the

motion is briefed; the motion is denied; and the case goes forward. That has been the result in

the five state commissions that have already considered Halo’s stock motion to dismiss, and it

should be the result here as well.

AT&T Illinois’ Complaint alleges that AT&T Illinois and Halo are parties to an

interconnection agreement (“ICA”) that this Commission approved; that Halo has breached that
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ICA in two ways,1 and that the Commission should grant AT&T Illinois appropriate relief. The

federal courts of appeals have repeatedly held that the federal Telecommunications Act of 1996

(“1996 Act”) entrusts the interpretation and enforcement of ICAs to state commissions, and this

Commission has routinely exercised that authority. Halo’s contention that AT&T Illinois is

actually asking the Commission to construe Halo’s CMRS license and to decide matters within

the FCC’s exclusive jurisdiction are demonstrably false,2 and the rest of Halo’s arguments

merely dispute the merits of AT&T Illinois’ claims and have no bearing on whether this case

should proceed. Accordingly, AT&T Illinois respectfully requests that the Commission deny

Halo’s Partial Motion to Dismiss.

Overview

Halo is relatively new and purports to be a small wireless carrier. By early 2011,

however, numerous carriers across the country, including AT&T Illinois and other AT&T

incumbent local exchange carriers (“ILECs”) began realizing that Halo was sending them large

volumes of calls, all of which Halo represented as local wireless calls (intraMTA) and, therefore,

subject only to reciprocal compensation rates rather than access charges. Based on their review

of call data, several carriers, again including AT&T Illinois and other AT&T ILECs, determined

that much of the traffic Halo was sending them was not, in fact, wireless-originated (as required

by the AT&T ILECs’ ICAs with Halo) and was not local, and that Halo was engaged in an

access charge avoidance scheme. Several AT&T ILECs therefore filed complaints against Halo

1 Specifically, (i) Halo has sent, and is sending, traffic to AT&T Illinois that is not wireless-
originated traffic, as the ICA requires, but is instead, landline-originated intrastate intraLATA, intrastate
InterLATA or interstate toll traffic for which switched access charges are due but have not been paid, and
(ii) Halo has refused to pay AT&T Illinois for interconnection facilities that Halo ordered and obtained
from AT&T Illinois pursuant to the ICA.

2 AT&T Illinois’ Complaint does not even mention any license the FCC may have granted to Halo,
much less ask this Commission to interpret, enforce, alter, or even consider any such license.



- 3 -

with state public service commissions for breach of the parties’ ICAs. Many other carriers,

including a number of rural local exchange carriers, likewise filed complaints against Halo

before state commissions, based on similar claims about Halo’s business practices. More than 20

cases currently are pending against Halo with state commissions across the country.

Halo has done its utmost to try to prevent this Commission, and others, from reaching a

decision on the merits (while in the meantime Halo continues to send millions of minutes of

traffic each month to AT&T Illinois and other carriers, for which Halo is not paying the

applicable access charges). Yet Halo’s tactics have failed at every turn. Halo began by filing for

bankruptcy on the day before the first evidentiary hearing was supposed to occur before a state

commission (in Georgia) and claiming that this stayed all the state commission proceedings. The

bankruptcy court, however, held it did not. Halo then filed a motion asking the bankruptcy court

to “stay” its ruling that the state commission proceedings can proceed, and the bankruptcy court

denied Halo’s motion.3 So Halo asked the federal district court in Texas to “stay” the

bankruptcy court’s decision and enjoin the state commissions from going forward with the

pending cases. That motion too was denied.4 Finally, Halo asked the Fifth Circuit for

permission to appeal the bankruptcy court’s decision directly to the Fifth Circuit, and to vacate

that decision and stay the state commission proceedings while that appeal is pending. The Fifth

Circuit allowed Halo to lodge its appeal directly with the Fifth Circuit (without objection from

3 Order Denying Motions for Stay Pending Appeal, In re: Halo Wireless, Inc., Case No. 11-42464
(Bankr. E.D. Tex., Nov. 1, 2011) (Exhibit A hereto).

4 Order Denying Emergency Motion for Stay Pending Appeal, In re: Halo Wireless, Inc., Halo
Wireless, Inc. v. Sw. Bell Tel. Co., Case No. 4:11-mc-55 (E.D. Tex., Nov. 30, 2011) (Exhibit B hereto).
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AT&T), but it denied Halo’s request to vacate the bankruptcy court’s decision and to stay the

state commission proceedings.5

While all that was going on, Halo also improperly removed the state commission

complaint cases that were then pending to ten federal courts, erroneously claiming exclusive

federal jurisdiction. Every one of those federal courts remanded the removed case (or cases) to

the state commission from which Halo improperly removed it.6 (This activity preceded the filing

of AT&T Illinois’ Complaint.) As arbitrators appointed by the Public Utility Commission of

Texas in a related case aptly stated, Halo’s conduct is “procedural chicanery patently intended

solely to delay.”7

Further, in the other state commissions that finally started moving forward after the delay

caused by Halo’s removals, Halo filed motions to dismiss making the same arguments it makes

here. All five state commissions that have ruled on Halo’s motions to dismiss (Tennessee,

5 Order, Halo Wireless, Inc. v. Alenco Commc’ns, Inc., et al., Case No. 11900-50 (5th Cir. Feb 2,
2012) (Exhibit C hereto).

6 Order, Halo Wireless, Inc. v. TDS Telecommc’ns Corp., Civil Action No. 2:11-CV-158-RWS
(N.D. Ga. Jan. 26, 2012); Memorandum, BellSouth Telecommc’ns, Inc. v. Halo Wireless, Inc., No. 3-11-
0795 (M.D. Tenn., Nov. 1, 2011); Order of Remand, BellSouth Telecommunications, LLC v. Halo
Wireless, Inc., Case No. 4:11cv470-RH/WCS (N.D. Fla., Dec. 9, 2011); Order, Alma Commc’ns Co. v.
Halo Wireless, Inc., et al., Case No. 11-4221-CV-CA-NKL (W.D. Mo., Dec. 21, 2011); Order, BellSouth
Telecommc’ns, LLC v. Halo Wireless, Inc., Case No. 2:11-CV-758-WKW (M.D. Ala. Jan. 26, 2012);
Order Granting Motion to Remand, BellSouth Telecommc’ns, LLC v. Halo Wireless, Inc., C/A No. 11-
80162-dd (Bankr. D. S.C., Nov. 30, 2011); Order of Remand, Riviera Telephone Co. v. Halo Wireless,
Inc. Cause No. A-11-CV-730-LY (W.D. Tex. Feb. 15, 2012) (also, six substantively identical W.D. Tex.
remand orders in complaint cases brought against Halo by other carriers); Order Allowing Motion to
Remand, BellSouth Telecommunications, LLC v. Halo Wireless, Inc., No. 11-00004-8-SWH (Bankr.
E.D.N.C. March 5, 2012); Order, BellSouth Telecommunications, LLC v. Halo Wireless, Inc., Civil
Action No. 3:11cv579-DPJ (S.D. Miss. March 16, 2012); Memorandum Opinion and Order, BellSouth
Telecommunications, LLC, d/b/a AT&T Kentucky v. Halo Wireless, Inc. Case No. 3:11-cv-0059-DCR
(E.D. Ky. April 9, 2012).

7 See Public Utility Commission of Texas Order No. 12, issued March 23, 2012 in Docket No.
40032 (Consolidated), attached hereto as Exhibit D, at p. 3.
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Wisconsin, South Carolina, Florida and Georgia) denied the motions.8 In addition, the Staff of

the Louisiana Public Service Commission (“LPSC”) has recommended that the LPSC deny

Halo’s similar motion to dismiss there.9 This Commission should deny the motion to dismiss as

well.

Standard for Motion to Dismiss

Conspicuously missing from Halo’s Memorandum in Support of Motion to Dismiss is

any mention of the test Halo must meet in order to establish that dismissal is appropriate.

Indeed, most of what Halo says in its motion is irrelevant to dismissal, because it is argument in

support of Halo’s position on the merits – and a motion to dismiss does not test the merits of the

litigants’ positions.

The standard for a motion to dismiss is clear. A motion to dismiss raises as a question of

law the sufficiency of the facts alleged to state a cause of action, and Halo can prevail on its

8 Order Denying Motion to Dismiss, BellSouth Telecomms., LLC v. Halo Wireless, Inc., Docket
No. 11-00119 (Tenn. Reg. Auth., Dec. 16, 2011) (Exhibit E hereto); Order, BellSouth Telecomms., LLC v.
Halo Wireless, Inc., Docket No. 11-00119 (Tenn. Reg. Auth., Jan. 26, 2012, pp. 3-6) (Exhibit F); Order
Denying Motions to Dismiss in Part With Prejudice and in Part Without Prejudice, Investigation into
Practices of Halo Wireless, Inc. and Transcom Enhanced Services, Inc., No. 9594-TI-11 (Pub. Serv.
Comm’n Wis., Jan. 10, 2012) (Exhibit G); Commission Directive, BellSouth Telecommunications, LLC v.
Halo Wireless, Inc., for Breach of the Parties’ Interconnection Agreement, Docket No. 2011-304-C (Pub.
Serv. Comm’n So. Car. Feb. 15, 2012) (Exhibit H); Order Denying Halo Wireless, Inc.’s Partial Motion
to Dismiss, Complaint and Complaint for Relief against Halo Wireless, Inc. for Breaching the Terms of
the Wireless Interconnection Agreement, by BellSouth Telecommunications, LLC, Docket No. 110234-TP
(Fla. Pub. Serv. Comm’n March 20, 2012) (Exhibit I); Georgia Public Service Commission Staff
Recommendation, In Re: Complaint of TDS Telecom on Behalf of its Subsidiaries Blue Ridge Telephone
Company, Camden Telephone & Telegraph Company, Inc., Nelson Ball Ground Telephone Company,
and Quincy Telephone Company Against Halo Wireless, Inc., Transcom Enhanced Services, Inc. and
other Affiliates for Failure to Pay Terminating Intrastate Access Charges for Traffic and for Expedited
Declaratory Relief and Authority To Cease Termination Of Traffic, Docket No. 34219 (April 16, 2012)
(Exhibit J), adopted by 4-0 vote of the Georgia Public Service Commission on April 17, 2012, at its
Administrative Session; written Order pending.

9 Commission Staff’s Memorandum in Opposition to Halo Wireless Inc.’s Partial Motion to
Dismiss Counts I through III (April 20, 2012), BellSouth Telecommc’ns, Inc. v. Halo Wireless, Inc., LPSC
Docket No. U-32237 (Exhibit K hereto).



- 6 -

motion only if it can show that even if the allegations of AT&T Illinois’ Complaint are true, the

Complaint still fails to state a claim upon which relief may be granted. As the Supreme Court of

Illinois has explained, a “motion to dismiss challenges the legal sufficiency of a complaint based

on defects apparent on its face. . . . In reviewing the sufficiency of a complaint, we accept as

true all well-pleaded facts and all reasonable inferences that may be drawn from those facts. We

also construe the allegations in the complaint in the light most favorable to the plaintiff. Given

these standards, a cause of action should not be dismissed . . . unless it is clearly apparent that no

set of facts can be proved that would entitle the plaintiff to relief.” Tedrick v. Cmty Res. Ctr.,

Inc., 920 N.E.2d 220, 223 (Ill. 2009) (emphasis added; citations omitted). See also, e.g., Knox v.

Godinez, 201 Ill. App. LEXIS 196, *5 (Ill. App. 2012) (“When a trial court rules upon a motion

to dismiss a complaint either for failure to state a cause of action or because the claims raised in

the complaint are barred by other affirmative matter that avoids the legal effect of or defeats the

claim, it must interpret all of the pleadings and the supporting documents in the light most

favorable to the non-moving party. Such motions to dismiss should be granted only if the

plaintiff can prove no set of facts that would support a cause of action.”).

Even a cursory review of AT&T Illinois’ Complaint shows that AT&T Illinois has

alleged breaches of the parties’ ICA and that this Commission has jurisdiction to adjudicate

AT&T Illinois’ claims.

Argument

A. The Commission has Jurisdiction to Determine Whether Halo is Liable for Breach of its
ICA.

AT&T Illinois’ Complaint includes three Counts. Count I alleges that Halo “is materially

breaching the parties’ ICA” by sending landline-originated traffic to AT&T Illinois, and that by

reason of that breach, AT&T Illinois should be permitted to discontinue its performance under
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the ICA. Complaint ¶ 8. Count II follows up on Count I by asking the Commission to find that,

because the landline-originated traffic sent by Halo is not permitted by the ICA, such traffic is

subject to applicable access charges. Id. ¶ 10. And Count III alleges that Halo has breached the

ICA by failing to pay AT&T Illinois for facilities that Halo ordered from AT&T Illinois pursuant

to the ICA and that AT&T Illinois provided to Halo pursuant to the ICA. Id. ¶¶ 12-14.

Thus, AT&T Illinois’ claims are for breaches of the ICA and the consequences of such

breaches. The federal courts of appeals have repeatedly held that the 1996 Act entrusts the

interpretation and enforcement of ICAs to state commissions.10 The FCC agrees.11 This

Commission, too, has recognized its authority to interpret and enforce interconnection

agreements,12 and has acted on this authority in many cases.13 Indeed, Halo apparently

recognizes that the Commission has authority to interpret and enforce interconnection

agreements, because it has not moved to dismiss Count III of the Complaint.

Finally, as noted above, the Tennessee, Wisconsin, South Carolina, Florida and Georgia

Commissions have already rejected the arguments Halo makes here in cases involving the same

10 E.g., Budget Prepay, Inc. v. AT&T Corp., 605 F.3d 273, 278-81 (5th Cir. 2010); Connect
Communications Corp. v. Southwestern Bell Telephone, L.P., 467 F.3d 703, 708, 713 (8th Cir. 2006);
BellSouth Telecomms., Inc. v. MCImetro Access Transmission Servs., 317 F.3d 1270, 1277 (11th Cir.
2003); Pacific Bell v. Pac-West Telecomm, Inc., 325 F.3d 1114, 1128 (9th Cir. 2003); Michigan Bell Tel.
Co. v. MCImetro Access Trans. Servs., Inc., 323 F.3d 348, 362-63 (6th Cir. 2003); Illinois Bell Tel. Co. v.
WorldCom Technologies, Inc., 179 F.3d 566, 574 (7th Cir. 1999).

11 In the Matter of Starpower Commc’ns, 15 FCC Rcd. 11277, at ¶ 7 (FCC, 2000).

12 As long ago as 1998, the Commission noted that its “jurisdiction under the Public Utilities Act
and Section 252 of the Telecommunications Act of 1996 (the ‘Act’) to interpret and enforce the terms of
interconnection agreements is not disputed.” Order, Docket Nos. 97-0404 et al., Teleport
Communications Group Inc. vs. Illinois Bell Telephone Company Ameritech IllinoisComplaint as to
Dispute Over a Contract Definition (Ill. Comm. Comm’n March 11, 1998).

13 E.g., Order, Docket No. 08-0105, Illinois Bell Tel. Co. v. Global NAPs Illinois, Inc. (Ill. Comm. Comm’n
Feb. 11, 2009); Order, Docket No. 05-0514, Cbeyond Communications, LLP, Global TelData II, LLC f/k/a Global
TelData, Inc., Nuvox Communications of Illinois, Inc. and Talk America Inc. vs. Illinois Bell Telephone Company
Verified Complaint and Petition for an Order for Emergency Relief pursuant to 220 ILCS 5/13-515(e) ( Ill. Comm.
Comm’n June 2, 2005).
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claims by AT&T ILECs, and the Staff of the Louisiana has recommended denial of Halo’s

motion there. This law defeats Halo’s Motion to Dismiss.

Halo brazenly asserts that AT&T Illinois does “not really seek an interpretation or

enforcement of th[e] terms” of the ICA (Motion ¶ 1), and does “not actually seek an

interpretation or enforcement of the ICA terms” (id. ¶ 2), but the Complaint shows that is exactly

what AT&T Illinois seeks. Complaint, ¶¶ 6-8, 10, 12-14, 15. Other state commissions in which

AT&T filed substantially identical complaints agree.14 Halo claims that AT&T Illinois is

actually seeking a ruling on “whether Halo is acting within and consistent with its federal

license” (Motion ¶ 1), but that is patently false. The Complaint never mentions Halo’s license,

much less seeks an interpretation of it.15 Halo also contends that “AT&T is impermissibly and

improperly seeking to have the Commission decide whether Transcom is ‘really’ an end user and

ESP” (id. ¶ 2), but that, too, is false. AT&T Illinois’ Complaint does not mention Transcom or

ask the Commission to decide anything about Transcom; in reality, it is Halo that will attempt to

defend the misconduct alleged in the Complaint by making assertions about Transcom. Finally,

Halo claims that state commissions “cannot attempt to impose rate or entry regulation on

14 E.g., Order Denying Motion to Dismiss, BellSouth Telecomms., LLC v. Halo Wireless, Inc.,
Docket No. 11-00119 (Tenn. Reg. Auth., Dec. 16, 2011) (Exhibit E hereto), at 12 (“The complaint seeks
interpretation of an interconnection agreement that was approved by the TRA”); Commission Directive,
BellSouth Telecommunications, LLC v. Halo Wireless, Inc., for Breach of the Parties’ Interconnection
Agreement, Docket No. 2011-304-C (Pub. Serv. Comm’n So. Car. Feb. 15, 2012) (Exhibit H hereto)
(“[A]ll of AT&T’s claims relate to alleged breaches of contract of the interconnection agreement between
the two companies”).

15 As noted above, the Tennessee Regulatory Authority (“TRA”) denied Halo’s identical motion to
dismiss. The TRA received prefiled testimony from both parties, conducted a day-long evidentiary
hearing, and, on January 23, 2012, after hearing oral argument, granted AT&T Tennessee the relief it
requested. In the entire Tennessee proceeding, AT&T Tennessee offered no evidence concerning Halo’s
CMRS license, and there was no argument or debate about that license, or about the imposition of any
rate or entry regulation on Halo – the matters that Halo erroneously claims AT&T is seeking to raise. Nor
will there be any such evidence, argument or debate in this proceeding - except to the extent that Halo
itself may continue to try to lead the Commission to believe that that is what the case is about.
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wireless providers” (id., ¶ 8), but AT&T Illinois’ Complaint does not raise that issue, either.

Halo has already entered the market, and AT&T’s Complaint does not take issue with any rates

Halo may be charging to any of its customers. The question raised by AT&T Illinois’ Complaint

is whether Halo has breached and is breaching the ICA it signed with AT&T Illinois, and as

explained above, the Commission clearly has jurisdiction and authority to resolve that question.

B. Halo’s Factual Arguments Also Defeat its Motion to Dismiss.

Most of Halo’s motion is devoted to disputing the factual allegations in AT&T Illinois’

Complaint. Indeed, Halo’s lead argument is that contrary to the allegations of the Complaint,

Halo is not breaching the parties’ ICA by sending AT&T Illinois landline-originated traffic,

because the traffic Halo is sending AT&T Illinois actually, in Halo’s view, originates from

wireless equipment.16 Similarly, Halo argues that, contrary to the allegations of the Complaint,

AT&T Illinois is not entitled to access charges on the non-local traffic that Halo has been

sending AT&T Illinois.17 AT&T Illinois will prove in due course that its allegations are true and

that it is entitled to the relief it has requested. For present purposes, though, the point is that

these disputes are not a basis for dismissing a complaint; on the contrary, the very purpose of the

proceeding that Halo desperately seeks to avoid is to determine the truth of the matter. As

explained above, however, AT&T Illinois’ factual allegations must be taken as true for purposes

of deciding Halo’s Motion to Dismiss. See supra at 6. The existence of a factual dispute is

precisely the reason that an evidentiary record is needed and Halo’s motion to dismiss must be

denied.18

16 Motion ¶¶ 12-24.

17 Id. ¶¶ 25-30.

18 As AT&T IllinoIs will demonstrate in due course, this Commission’s 1998 decision upon which
Halo relies (Motion at 9) does not support Halo’s position here because, among other reasons, Halo is not
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Moreover, in its recent decision establishing the Connect America Fund, the FCC

expressly considered and soundly rejected Halo’s argument that the traffic at issue is wireless

traffic, and it reaffirmed that the type of traffic Halo is delivering to AT&T is actually landline-

originated traffic. Connect America Fund, Report and Order and Further Notice of Proposed

Rulemaking, WC Docket No. 10-90 et al., FCC 11-161, 2011 WL 5844975, at ¶¶ 1005-06 (rel.

Nov. 18, 2011) (singling out Halo by name and squarely rejecting Halo’s theory that these

landline-originated calls are somehow “re-originated” and thus converted from wireline to

CMRS). Indeed, the FCC specifically found that such calls are not CMRS-originated for

purposes of intercarrier compensation. Id. Thus, the FCC has underscored, in plain language,

that Halo’s argument has no merit – Halo cannot magically transform a landline call into a

wireless call by purportedly “re-originating” that traffic.

No state commission has been persuaded by Halo’s reliance on the 2005 and 2006

bankruptcy court decisions that Halo calls the “ESP Rulings” (Motion ¶ 3), and for good reason.

In the first place, none of the ESP Rulings held that Transcom was an end user, or that calls

terminate with or originate with Transcom. Moreover, this Commission (and AT&T Illinois) are

no more bound by the ESP Rulings than the Commission (or Halo) is bound by the more recent

and better reasoned decision of the TRA that Transcom is not an ESP, or by the ruling of the

Pennsylvania Public Utility Commission that Transcom is not an ESP in Palmerton Tel. Co. v.

Global NAPS South, Inc., et al., Docket No. C-2009-2093336, 2010 WL 1259661, at 16-17

(Penn. PUC, Feb. 11, 2010) (expressly stating that state commission was not bound by or

persuaded by the ESP Rulings).

an Internet Service Provider. In reality, this Commission’s precedent supports AT&T Illinois’ position.
See Pre-Filed Direct Testimony of J. Scott McPhee (May 24, 2012), at 19, line 422 - 20, line 439.
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The earliest ESP Ruling on which Halo relies was vacated on appeal, and vacated rulings

have no preclusive effect. E.g., Kosinski v. C.I.R., 541 F.3d 671, 676-77 (6th Cir. 2008)

(collecting cases). And the ESP Ruling that confirmed Transcom’s plan of reorganization did

not resolve any dispute between parties regarding whether Transcom was an ESP – much less

whether all calls that pass through Transcom must be deemed to be wireless-originated – because

that point was neither contested in that proceeding nor necessary to the order. Accordingly, that

finding has no preclusive effect either. E.g., Restatement (Second) of Judgments, § 16 comment

c. Perhaps most important, none of the ESP Rulings says that Transcom somehow originates or

re-originates, and changes to wireless, every call that passes through it, for none of the decisions

even addresses that issue. Accordingly, the ESP Rulings are irrelevant to the matters that are at

issue here. If any decision is controlling in this case, it is the FCC’s rejection in Connect

America Fund of precisely the position that Halo asserts here.

Conclusion

WHEREFORE, for the foregoing reasons, AT&T Illinois respectfully requests that

Halo’s Partial Motion to Dismiss be denied.
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