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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

  
 Illinois Commerce Commission  
On Its Own Motion  
 
In re Proposed Contracts Between 
Chicago Clean Energy, Inc. and Ameren 
Illinois Company and Between Chicago 
Clean Energy, Inc. and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97—0096               

) 
) 
)        Docket No. 11-0710 
) 
) 
) 
) 
) 
) 

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 
BRIEF ON EXCEPTIONS ON REHEARING REGARDING  

THE SOURCING AGREEMENT 
 

PUBLIC VERSION 
 
 The Staff of the Illinois Commerce Commission (the “Staff"), by and through its 

counsel, and pursuant to Section 200.830 of the Commission's Rules of Practice (83 Ill. 

Adm. Code 200.830), respectfully submits its Brief on Exceptions to the Chief 

Administrative Law Judge’s Proposed Order (“CALJPO”) dated December 22, 2011, in 

the above-captioned matter. 

Exception No. 1 

 While the Staff concurs in the Proposed Order in most respects, it submits that 

one clarification is required under Section III - Capital Recovery Charge and Operations 

and Maintenance Costs. There, the Proposed Order states that:  

 With regard to the annual output of the CCE facility, CCE and the 
IPA believe it should be 47,799,714 MMBtu.  Nicor and Ameren believe 
the annual output of the CCE facility should be 44,787,326 MMBtu.  It 
seems the primary basis for the position of Nicor and Ameren is the 
Commission's January 10, 2012 Order.  On rehearing, Nicor and Ameren 
provide, essentially, no rationale for their position that the annual output 
should be 44,787,714 MMBtu.  While Staff's position on billing 
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determinants was adopted in the January 10, 2012 Order, Staff's position 
on rehearing is not clear to the Commission.   

 
 In any event, while the Commission has authority under the Act to 
establish the annual output of the CCE facility, it finds convincing the IPA's 
argument that the projected annual output of the CCE facility should be 
based on the Black and Veatch Study.  Additionally, on rehearing, the IPA 
suggests the calculations performed by Staff and adopted in the January 
10, 2012 Order were erroneous.  It appears to the Commission that on 
rehearing, no party effectively responded to the IPA's assertion that the 
annual output of the CCE facility should be based upon the Black and 
Veatch Study or that Staff calculations relied in the January 12, 2012 
Order were erroneous.  For purposes of this proceeding, the Commission 
finds that the projected annual output of the CCE facility should be 
47,799,714 MMBtu. 
 
PO at 28 
 

It remains unclear to Staff, for the reasons stated below, how the IPA arrived at the 

annual output value of 47,799,714 MMBtu per year. Nonetheless, the IPA has stated 

unequivocally that it is no scrivener’s error. Presumably, even after consideration of 

Staff’s arguments as set forth in prior comments, the IPA continues to hold the opinion 

that 47,799,714 MMBtu per year is an intended result and not a scrivener’s error.  

Hence, Staff has deferred to the IPA without concurring in its conclusions in this regard.  

 A similar set of circumstances surrounds the “Base Overage Amount.”  Here, too, 

Staff computed a much lower value for the this component of the contract, which by law 

must equal 2.015% of the average annual amounts paid by all gas distribution 

customers of the Purchasing Utilities during the 5-year period ending May 31, 2010.  

Staff’s Statement of Position, December 16, 2011, pp. 8-9.  Staff attributed this to the 

possibility that the IPA made an error (perhaps a scrivener’s error).  Ibid., p. 9.  Staff has 

seen nothing in the original record or the record on rehearing to change that opinion, 
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other than the IPA’s insistence that the value put forth in the sourcing agreement was 

not a scrivener’s error.  Hence, Staff defers to the IPA in this matter, too. 

 All of this noted, Staff continues to believe that the annual output of 44,787,714 

MMBtu adopted in the January 10, 2012 Order is not only based on, but is for practical 

purposes extracted directly from what Staff believes is the Black and Veatch study 

referenced above.  As originally stated by Staff:  

 [I]n the normal course of business, Staff received a report dated April 
2010, entitled, “CHICAGO CLEAN ENERGY SNG PROJECT FACILITY COST 
REPORT,” bearing the Black & Veatch logo, that states: 

 The Chicago Clean Energy, LLC SNG Project will gasify approximately *** 
BEGIN CONF XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXX END CONF***(base case) to produce 
*** BEGIN CONF XXXXXXXXXXXXXXXXXXXX END CONF*** with a *** BEGIN 
CONF XXXXXX END CONF*** heating value of *** BEGIN CONF XXXXXXXXX 
END CONF***. 

(CHICAGO CLEAN ENERGY SNG PROJECT FACILITY COST REPORT, p. 3)1.  
…  Since *** BEGIN CONF XXXXX END CONF*** million standard cubic feet per 
day (MMSCFD) times *** BEGIN CONF XXX END CONF*** BTUs per scf times 
365 days per year equals *** BEGIN CONF XXXXXXX MMBtu per year, and not 
47,799,714 MMBtu per year, Staff is unclear how CCE or the IPA arrived at the 
latter figure.  The latter number may be a scrivener’s error.   

 Staff’s Statement of Position, December 16, 2011 at 19-20.   

 The extremely minor difference between the *** BEGIN CONF XXXXX END 

CONF*** MMBtu, taken almost directly from the Black and Veatch study, and the 

Order’s value of 44,787,714 MMBtu is due to Staff attempt to deal with competing 

information concerning the heating value. (Ibid, pp. 20-21)  That is, the Black and 

Veatch value of  *** BEGIN CONF XXX END CONF*** BTU/SCF (British Thermal Units 

divided by Standard Cubic Feet) differed from the IPA Final Draft Sourcing Agreement 

                                            
1
 Obtained from Michael P. Murphy, Manager of Coal Programs, Illinois Office of Coal Development, 

Dept. of Commerce & Economic Opportunity.  
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value of 967 BTU/SCF, and also differed from the conversion rate of 977 BTU/SCF 

implied by numbers appearing on page 44 of the Verified Comments of Chicago Clean 

Energy, LLC., Regarding Return on Equity, Exhibit B Confidential Version. (Ibid, p. 20).  

Furthermore, in computing*** BEGIN CONF XXXXXXXXX END CONF***  MMBtu per 

year, as the product of*** BEGIN CONF XXX END CONF*** million standard cubic feet 

per day (MMSCFD) times*** BEGIN CONF XXX END CONF*** BTUs per scf times 365 

days per year, Staff was really giving CCE the benefit of the doubt, because this 

computation assumes that the plant would be operational an unrealistically 

uninterrupted 365 days a year.  

 For these reasons, it was entirely unclear to Staff how the IPA arrived at an 

expected output of 47,799,714 MMBtu per year based on the Black and Veach report, 

which appears to support no such figure.  Therefore, Staff was compelled to conclude 

that 47,799,714 MMBtu may have been a scrivener’s error.  This conclusion was 

bolstered by several such apparent errors in the memorandum that accompanied the 

agency’s original submission of a sourcing agreement to the Commission, which, in 

effect, initiated this proceeding.  See, generally, IPA Memo Dated October 11, 2011, 

(November 7, 2011). 

 For instance, in that memorandum, the IPA states,  

 CCE proposed contract terms that would obligate Nicor and 
Ameren to purchase a pro rata share of the projected annual output of 
47,799,714 MMBtu (48.935 Bcf), or a combined amount of 40,151,759 
MMBtu (41.5 Bcf) between both Ameren and Nicor. 

Id. at 17 

 If one examines the first pair of numbers in that quote, it is clear that 47,799,714 

MMBtu (millions of BTU) divided by 48.935 Bcf (billions of cubic feet) and further divided 
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by 1000 (i.e., 1,000,000 BTU/MMBTU divided by 1,000,000,000 cf/Bcf) implies a 

heating value of approximately 977 BTU/SCF.  However, If one examines the second 

pair of numbers in the quote, it is clear that 40,151,759 MMBtu divided by 41.5 Bcf and 

further divided by 1000 yields an implied heating value of approximately 967 BTU/SCF 

(not 977).  These figures are irreconcilable; the IPA had at least one of the four numbers 

wrong in the memorandum.   

 Then, on the next page of the memorandum, the IPA states,  

 However, for purposes of the pricing determinants, CCE has 
agreed that it would not rely on the 47,799,714 MMBtu as a price 
determinant. Instead, for purposes of setting any pricing formula, CCE will 
agree to use the volume of $43,500,000 in determining any price factor. 
This is reflected in the formula’s adopted in Schedules 5.2A and 5.2B. 

Id. at 18 (emphasis added) 

 This is an even more obvious error.  Quantities of gas are never expressed in 

units of dollars.  Hence, Staff concluded that here appeared to be another scrivener’s 

error.  What was not clear, though, was whether the scrivener meant to say 43.5 bcf, 

43,500,000,000 scf, 42,064,500 MMBTU (i.e., 43.5 bcf converted to MMBTU, using a 

heating value of 967), or some other number in some other units of measurement.  The 

portion of the IPA memorandum’s Appendix that included the original version of 

Schedules 5.2A and 5.2B implied strongly that the IPA probably meant 43.5 bcf, 

43,500,000,000 scf, and 42,064,500 MMBTU (i.e., 43.5 bcf converted to MMBTU, 

assuming a heating value of 967) – which are all equivalent –  but Staff could not be 

certain.   

 Then, on rehearing, the IPA stated,  

The IPA agrees with CCE that the Projected Annual Output should be 
modified to reflect what was originally in the Sourcing Agreement - 
47,799,714 MMBtu per year. The Commission does not have the authority 
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to modify the projected annual output determined by the IPA, unless such 
modification is to correct a scrivener’s error or typographical error, which 
was not the case here.  

 IPA’s Initial Comments on Rehearing at 5.   

 

 To reflect the above clarifications, Staff recommends the following changes to the 

PO.   

 At the end of sub-section III.E., insert the following new paragraph: 

 In its Brief on Exceptions, Staff clarified its position with respect to 
the projected output of the CCE facility.   The Staff noted that the IPA 
made it clear during rehearing that 47,799,714 was and is the value that 
the IPA intended to adopt.  , Staff elects to defer to the IPA in this matter, 
in light of the IPA’s role as scrivener.  

 However, in doing so, Staff notes that it pointed out what appear to 
have clearly been scrivener’s errors in the IPA memorandum that 
supported the IPA’s original submission of a sourcing agreement.  Staff 
also recounted its own review of the Black and Veach facility cost report, 
which Staff portrays as projecting a much lower output level than the 
47,799,714 MMBtu that was included in the IPA’s sourcing agreement.  
Based on these considerations, Staff originally was compelled to conclude 
that this 47,799,714 MMBtu was also likely a scrivener’s error.   

 Within sub-section III.F, make the following changes to the two paragraphs that 

appear on pages 28-29: 

 With regard to the annual output of the CCE facility, CCE and the 
IPA believe it should be 47,799,714 MMBtu.  Nicor and Ameren believe 
the annual output of the CCE facility should be 44,787,326 MMBtu.  It 
seems the primary basis for the position of Nicor and Ameren is the 
Commission's January 10, 2012 Order.  On rehearing, Nicor and Ameren 
provide, essentially, no rationale for their position that the annual output 
should be 44,787,714 MMBtu.  While Staff's position on billing 
determinants was adopted in the January 10, 2012 Order, Staff's position 
on rehearing is that the IPA has made clear 47,799,714 MMBtu was not 
another scrivener’s error, and Staff has chosen to defer to the IPA in this 
matter. not clear to the Commission.   

 
 In any event, while the Commission has authority under the Act to 
establish the annual output of the CCE facility, given Staff’s decision 
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during rehearing to defer to the IPA in this matter, the Commission finds 
that it lacks adequate support to maintain the value of 44,787,326 MMBtu 
that was adopted in the Commission’s January 12, 2012 Order.  it finds 
convincing the IPA's argument that the projected annual output of the CCE 
facility should be based on the Black and Veatch Study.  Additionally, on 
rehearing, the IPA suggests the calculations performed by Staff and 
adopted in the January 10, 2012 Order were erroneous.  It appears to the 
Commission that on rehearing, no party effectively responded to the IPA's 
assertion that the annual output of the CCE facility should be based upon 
the Black and Veatch Study or that Staff calculations relied in the January 
12, 2012 Order were erroneous.  For purposes of this proceeding, Thus, 
the Commission finds that the projected annual output of the CCE facility 
should be 47,799,714 MMBtu, as proposed by the IPA. 

 

 Also within sub-section III.F, make the following changes to the last full 

paragraph on page 30: 

 CCE and the IPA assert that the Commission lacks authority to 
modify the "Monthly Base Overage Amount," as it did in the January 10, 
2012 Order.  No other party addressed this issue.  The January 10, 2012 
Order adopted a revised Monthly Base Overage Amount based on the 
Staff’s position that the amount included in the IPA’s sourcing agreement 
was likely an error, such as a scrivener’s error.  However, Staff now notes 
that the IPA made it unambiguously clear during rehearing that the IPA’s 
proposed Monthly Base Overage Amount was the intended result of the 
IPA’s analysis and was not a scrivener’s error.  Furthermore, Staff 
indicated that it has chosen to defer to the IPA in this matter.    
 
While the Commission does not concede that it lacks the authority to 
modify this provision, given the record on rehearing, the Commission 
reverses the decision on this issue contained in the January 10, 2012 
Order.  Because no party supported such a modification on rehearing, the 
Commission will not require the modification to the "Monthly Base 
Overage Amount," as discussed on pages 25 and 32 of the January 10, 
2012 Order, because such a requirement would be inconsistent with the 
record on rehearing.  The values that should be included in the Sourcing 
Agreement in the definition of "Monthly Base Overage Amount" are 
$174,000,000 rather than $115,000,000 and $14,500,000 rather than 
$9,583,333. 
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WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

       Respectfully submitted, 
 
       ___________________________ 
       James V. Olivero 
       Matthew L. Harvey 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
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