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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Ameren Illinois Company    ) 

d/b/a Ameren Illinois    ) 
) 12-0001 

Rate MAP-P Modernization   ) 
Action Plan - Pricing Filing.    ) 

 
 

CITIZENS UTILITY BOARD RESPONSE TO AMEREN ILLINOIS COMPANY’S 
MOTION TO STRIKE THE DIRECT TESTIMONY OF CHRISTOPHER THOMAS 

 
Pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or the “ICC”), the Citizens Utility Board (“CUB”), through its 

attorneys, hereby submits its response to Ameren Illinois Company’s (“Ameren” or “Company”) 

Motion to Strike the Direct Testimony of Christopher Thomas.  Ameren’s motion should be 

denied because Mr. Thomas’s testimony is directly responsive to the plan and testimony filed by 

Ameren, and is relevant to the Commission’s considerations in this case. Ameren’s motion is 

premised on the incorrect notion that that Mr. Thomas’ testimony is “the same piece of testimony 

deemed irrelevant to Commonwealth Edison Company’s (“ComEd’) formula rate proceeding,” 

and argues that it should therefore be stricken.  Motion at 1.  That premise is flatly incorrect – 

first, Ameren misstates the reason that the previous testimony was stricken; second, res judicata 

does not apply to Commission proceedings.  Even if the Commission were to overlook the fact 

that Mr. Thomas is not a lawyer, and rule in accordance with the ComEd formula rate proceeding 

that these types of suggestions were legal opinion rather than expert testimony, this testimony 

would not be deemed irrelevant, but instead would be presented in legal briefs rather than 

testimony.   

Ameren is attempting to restrict the ICC’s view of how this new legislation will impact 

Ameren’s customers by excluding proper testimonial evidence.  Mr. Thomas’s testimony 
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provides his expert opinion on the Commission’s role under the Public Utilities Act (the “Act” or 

the “PUA”), including the recently-enacted Energy Infrastructure Modernization Act, Public Act 

97-0616 as modified by Public Act 97-0646 (“EIMA”).  His testimony is focused on the 

Commission can ensure customers receive the maximum benefit of the EIMA’s new 

performance-based formula rate framework.  For the reasons discussed below, Ameren’s motion 

must be denied. 

 

ARGUMENT 

1. Mr. Thomas’s Testimony is Relevant 

Under Illinois law, all relevant evidence is admissible.  Ill. R. of Evid. 402.  Relevant 

evidence is that having “any tendency to make the existence of any fact that is of consequence to 

the determination of the action more probable or less probable than it would be without the 

evidence.”  Ill. R. of Evid. 401.  In this case, Mr. Thomas is addressing whether or not Ameren’s 

proposed election and participation under the EIMA will offer material benefits to Ameren’s 

customers, and whether there are opportunities for greater benefits than are likely to result from 

Ameren’s proposal.  Commission rules favor a more liberal admissibility standard than the 

Illinois Rules of Evidence because the Commission’s policy is to “obtain full disclosure of all 

relevant and material facts to a proceeding.”  Ill. Admin. Code 83 § 200.340.   

Ameren has elected to become a participating utility by filing Rate MAP-P, which means 

that Ameren has committed to spending $265 million on infrastructure upgrades and $360 

million on smart grid.  Ameren witness Michael Getz testified, for example, that Ameren had 

adjusted its plant additions projected for 2012 – which are an issue in the instant case – to 

include “the most recent projected incremental infrastructure spending related to the Company’s 
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planned Modernization Action Plan (“MAP”) in response to SB 1652.”  Ameren Ex. 5.0 at 7.  

How Ameren undertakes that investment is certainly a relevant consideration in this case.  Mr. 

Thomas makes recommendations for how the Commission can best ensure the investment is 

prudently undertaken, basing those recommendations on both general principles and Ameren’s 

testimony.  Ameren witness Ron Pate admits that Ameren’s election into the infrastructure 

investment program under Section 16-108.5 of the PUA “requires a substantial amount of capital 

investment over the next ten years to upgrade and modernize the electric distribution network 

and install “smart grid” technology.”  Ameren Ex. 6.0 at 5.  As one basis for his 

recommendations, Mr. Thomas explained that Ameren’s investment budgets and adjustments to 

those budgets create a risk of over-spending.  CUB Ex. 2.0 at 7. Mr. Thomas offers 

recommendations to the Commission for how to minimize those risks and maximize the benefits 

intended by the General Assembly in allowing for formula rate recovery.  See, e.g. CUB Ex. 2.0 

at 12.   

With the establishment of a performance-based formula rate and corresponding 

performance metrics, the General Assembly hoped to  

ensure that the State’s electric utility infrastructure will promote future economic 
development in the State and that the State’s electric utilities will be able to 
continue to provide quality electric service to their customers, including 
innovative technological offerings that will enhance customer experience and 
choice.   

Pub. Act 97-0616 at 220 ILCS 5/16-108.5(a).  Within this framework the General Assembly 

gave the ICC express authority to “initiate and conduct an investigation of the [performance-

based formula rate] tariff in a manner consistent with the provisions of this susbsection (c) and 

the provisions of Article IX of this Act...”.  220 ILCS 5/16-108.5(c).    Mr. Thomas’s testimony 

provides the Commission with recommendations not on how to “change the law” (Motion at 4), 
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but how to work within the law to maximize the opportunities Ameren’s planned investment 

presents for customers while minimizing the associated risks.  CUB Ex. 2.0 at 4.  

 The Commission has made clear that this testimony is indeed relevant, and has expressed 

an interest in recommendations like these.  For example, as Ameren notes in its motion, CUB 

filed testimony similar to that presented here in the ComEd formula rate investigation, ICC 

Docket 11-0721 (“ComEd Docket”).  Though ComEd moved to strike the testimony on several 

grounds, including relevancy, the ALJ rulings invited CUB to present the same arguments in 

legal briefs.  ComEd Docket Notice of ALJs Ruling of January 31, 2012 (“However, this ruling 

is made (at this time) as to the form of the arguments raised in Mr. Hempling’s testimony, not the 

substance of those arguments.”); ComEd Docket Notice of ALJs Ruling of February 9, 2012 

(“As the ruling of January 31, 2012 asserted, the issue here is form, not substance.  CUB is free 

to argue any assertion made by Mr. Hempling using the proper legal venues available to it, such 

as, briefs or motions.”).  The ALJs were very clear that the substance of this testimony was 

admissible in that docket. 

 The Commission stated further interest in testimony of this nature in ICC Docket No. 11-

0772, ComEd’s Petition for Approval of Multi-Year Performance Metrics pursuant to Section 

16-108.5(f) of the PUA.  The Commission noted concern that there is no natural home for the 

“big-picture” issues that Mr. Thomas raised in that docket, and provided an alternative approach 

for implementation of Mr. Thomas’s recommendations in that docket.  ICC Docket No. 11-0772, 

Final Order of April 4, 2012 at 29.  CUB has presented similar testimony – testimony reflecting 

the potential benefits of smart grid investments but recommending long-term planning to ensure 

maximum ratepayer benefits – in four other dockets since the EIMA became law, and the 

Commission has considered the testimony as relevant each time.  Id., ComEd Docket Notice of 
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ALJs Ruling of February 9, 2012; ICC Docket No. 12-0089 Notice of ALJs Ruling of April 2, 

2012; ICC Docket No. 12-0244 CUB-ELPC Ex. 1.0C (testimony not challenged by any party).  

Indeed, dating back to 2008, the Commission has consistently found a need for long-term 

planning in smart grid deployment.  ICC Docket No. 07-0566 Final order of September 10, 2008 

at 143 (adopting ComEd Rider SMP only following six months or workshops and Commission 

approval).  Like the testimony in the dockets listed above, Mr. Thomas’s testimony in this docket 

is certainly relevant and is likely to be welcomed by the Commission, which has shown great 

interest in assuring maximum ratepayer benefits from smart grid investments. 

Ameren remains free to respond to Mr. Thomas’s proposals (and the basis of those 

proposals) in their own testimony.  CUB should not be restricted from presenting in its own case-

in-chief recommendations that are relevant to the Commission’s evaluation of Ameren’s formula 

rate filing. 

 

2. Ameren Misrepresents the Commission’s Ruling on CUB’s ComEd Testimony 

 While Ameren references the Commission’s rulings on CUB’s testimony in the ComEd 

Docket, they never once acknowledge the actual grounds relied on by the ALJs.  Contrary to 

Ameren’s claims, the testimony was not at any point deemed irrelevant.  Rather, the 

Administrative Law Judges determined that the testimony was legal opinion being offered by a 

lawyer and therefore was inadmissible.  Notice of ALJ Ruling of January 31, 2012, Notice of 

ALJ Ruling of February 9, 2012.  The Commission should not take kindly to having its previous 

rulings so grievously misconstrued.  “Legal opinion” offered by a lawyer and “relevancy” are 

two very different (and unrelated) evidentiary standards.  The relevancy of CUB’s testimony in 

the ComEd Docket was not once questioned in the ALJs’ rulings in that case – in fact, as 
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discussed above, the ALJs made it clear that CUB was free to make the same arguments 

presented in that testimony in its legal briefs.  Notice of ALJ Ruling of January 31, 2012, Notice 

of ALJ Ruling of February 9, 2012.  Irrelevant arguments surely would not be invited in legal 

briefs. 

 Importantly, regardless of previous ALJ rulings on testimony filed by CUB from another 

witness in another docket, those rulings do not bar presentation of any testimony in this case. 

Ameren is careful not to use the term “res judicata” in their motion – instead the Company refers 

only to “the principles of fundamental fairness.”  Motion at 5.  In fact, res judicata is exactly the 

principle Ameren seeks to invoke: “Second, the Commission has already ordered the virtually 

identical testimony stricken in the ComEd proceeding,” Motion at 2, “The Commission excluded 

this very testimony not even three months ago...” Motion at 5.”  Ameren likely avoids using the 

correct term for their request because res judicata is not applicable in Commission proceedings. 

The Commission has the power to deal freely with each situation that comes before it, regardless 

of how it may have dealt with similar or even the same situation in a previous proceeding.  

Commonwealth Edison Company v. Ill. Commerce Comm’n, 405 Ill. App. 3d 389, 407-08 (2nd 

Dist. 2010), citing Miss. River Fuel Corp. v. Ill Commerce Comm’n, 1 Ill.2d 509, 513 (1953).   

 The fact remains that the testimony Ameren refers to was stricken in the ComEd Docket 

because it was deemed by the ALJs to be legal opinion offered by a lawyer.  Mr. Thomas is not a 

lawyer.  Any discussion of the PUA is included in his testimony only as background for his 

recommendations.  Should the ALJs determine that the standard applied in the ComEd Docket 

should be applied in this case, the testimony would still not be irrelevant – instead, CUB would 

be instructed to present its arguments in legal briefs rather than testimony.  Though CUB 
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