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By the Commission: 

I. PROCEDURAL HISTORY 

Pursuant to Section 9-244 of the Public Utilities Act (“Act”), 220 ILCS 5/9-244, 
Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 
“Company”) developed a performance-based regulation (“PBR”) program—known as 
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the Gas Cost Performance Program (“GCPP”)—and sought Illinois Commerce 
Commission (“Commission”) approval of that program in a filing made on March 2, 
1999.  The Commission approved the GCPP, with modifications, in an Order entered on 
November 23, 1999 in Docket No. 99-0127.  Nicor Gas subsequently filed tariffs to 
implement the Commission-approved program and the GCPP became effective on 
January 1, 2000.  The GCPP remained in effect until December 31, 2002.  

Section 9-244(c), 220 ILCS 5/9 244(c), requires that the Commission review any 
approved PBR program two years after its implementation to determine whether it is 
meeting its objective.  Accordingly, on January 24, 2002, the Commission entered an 
Initiating Order in Docket No. 02-0067 to review Nicor Gas’ GCPP.  Testimony was 
submitted and an evidentiary hearing was held.  On June 10, 2002, the record was 
marked “Heard and Taken.”   

Subsequently, the Citizens Utility Board (“CUB”), one of the parties to Docket No. 
02-0067, received an anonymous facsimile containing allegations about the operation of 
the GCPP.  After receiving the anonymous facsimile, Nicor Gas reached an agreement 
with the other parties to reopen discovery.  The Commission entered an Interim Order 
on July 16, 2002 allowing additional discovery to proceed.   

The Commission also reopened the record in Docket No. 02-0067 in its Second 
Interim Order, entered on December 17, 2002.  At the same time, the Commission 
consolidated Docket No. 02-0067 with Nicor Gas’ then-pending reconciliation 
proceedings under Rider 6, Gas Cost Supply (“Rider 6”), for the years ended 
December 31, 2001 and December 31, 2002, which were designated as Dockets 
Nos. 01-0705 and 02-0725, respectively.  

In its Second Interim Order, the Commission stated that it was reopening the 
record to consider:   

… all issues relating to the operation of the Program Nicor 
Gas implemented under tariffs filed in accordance with the 
Commission’s Order entered November 23, 1999 in Docket 
99-0127, and all issues relating to any refunds that may be 
owing to Nicor customers as a result of the operation of the 
Program and as a result of the operation of the Company’s 
Rider 6 in 1999, 2000, 2001, and 2002, and for ordering 
such other and further relief as deemed equitable and just. 

Docket No. 02-0067, Second Interim Order at 6 (Dec. 17, 2002).   

Staff of the Commission (“Staff”), the Illinois Attorney General’s Office (“AG”) and 
CUB, among other parties, conducted extensive discovery, including the discovery 
depositions of thirteen current or former Nicor Gas employees in mid-2003. 

The Administrative Law Judges (“ALJs”) conducted a pretrial hearing on April 8, 
2004 and evidentiary hearings were scheduled to begin on April 19, 2004.  On April 16, 
2004, however, Nicor Gas, with the agreement of all the parties, filed a motion to 
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suspend evidentiary hearings, which the ALJs granted.  Nicor Gas and the other parties 
then spent more than two years involved in litigation in the Cook County Circuit Court to 
obtain copies of materials related to the GCPP that were in the possession of a Texas-
based entity.  The final production of those materials was made December 2006.     

On April 13, 2007, Nicor Gas filed the direct testimony of Gary R. Bartlett, Vice 
President Supply Operations for the Company and James M. Gorenz, Assistant 
Controller for the Company.  

On August 14, 2009, Staff, the AG, and CUB filed their direct testimony, some of 
which was the subject of a motion to strike filed by Nicor Gas.  In May 2010, the ALJs 
granted Nicor Gas’ motion in part and Staff and Intervenors filed revised direct 
testimony on March 9, 2011. 

The following witnesses presented direct testimony on behalf of the Staff of the 
Commission:  Mary H. Everson, Accountant, Accounting Department, Financial Analysis 
Division, Illinois Commerce Commission; Steven R. Knepler, Accounting Department, 
Financial Analysis Division, Illinois Commerce Commission; Richard Zuraski, Senior 
Economist, Energy Division, Policy Section, Illinois Commerce Commission; and Mark 
Maple, Senior Gas Engineer, Energy Division, Engineering Department. 

David J. Effron, consultant, presented direct testimony on behalf of the AG.   

Jerome D. Mierzwa, consultant, presented direct testimony on behalf of CUB.   

On April 29, 2011 Nicor Gas filed the rebuttal testimony of the following 
witnesses:  James M. Gorenz; Paul R. Carpenter, Ph.D., Principal at The Brattle Group; 
and David A. Moes, Managing Director, Navigant Consulting Inc. and Christopher G. 
Gulick, Principal, Bates White, LLC.  

On October 11, 2011, Staff, the AG, and CUB filed rebuttal testimony.  
Mr. Zuraski and Ms. Everson presented rebuttal testimony on behalf of Staff.  Mr. Effron 
presented rebuttal testimony on behalf of the AG.  Mr. Mierzwa presented rebuttal 
testimony on behalf of CUB.   

On December 20, 2011, Nicor Gas filed the surrebuttal testimony of the following 
witnesses:  Mr. Gorenz; Dr. Carpenter; and Messrs. Moes and Gulick. 

Evidentiary hearings were held on February 28 and 29, 2012 and March 1, 2012 
before duly-authorized ALJs of the Commission at its offices in Chicago.  At these 
evidentiary hearings, Nicor Gas, Staff, the AG, and CUB entered appearances and 
presented testimony.  The Retail Energy Supply Association (“RESA”) and Interstate 
Gas Supply of Illinois, Inc. (“IGS”) also entered appearances.  Mr. Gorenz, 
Dr. Carpenter, and Messrs. Moes and Gulick testified on behalf of Nicor Gas.  
Ms. Everson and Mr. Zuraski testified on behalf of Staff.  Mr. Effron testified on behalf of 
the AG.  Mr. Mierzwa testified on behalf of CUB.  Certain additional materials were 
received into the record by order of the ALJs.   
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The record was marked “Heard and Taken” by the ALJs on March 8, 2012.  The 
ALJs, on their own motion, reopened the record pursuant to Section 200.870 of the 
Rules of Practice (83 Ill. Adm. Code 200.870) for the purpose of admitting certain late 
filed exhibits.  The record was then marked “Heard and Taken” again by the ALJs on 
March 28, 2012. 

On April 6, 2012, Nicor Gas, Staff, the AG, CUB, and RESA/IGS filed their 
respective post-hearing Initial Briefs.  

On April 27, 2012, Nicor Gas, Staff, AG, CUB, and RESA filed their respective 
post-hearing Reply Briefs.  Also on April 27, 2012, Nicor Gas filed a Draft Order.  

II. APPLICABLE STATUTORY AUTHORITY  

Section 9-244 of the Public Utilities Act (“Act”) authorizes Commission approval 
of PBR programs subject to meeting specific requirements.  The portions pertinent here 
are as follows:   

(a) … In the case of other regulatory mechanisms that 
reward or penalize utilities through the adjustment of rates 
based on utility performance, the utility’s performance shall 
be compared to standards established in the Commission 
order authorizing the implementation of other regulatory 
mechanisms. 

*   *   * 

(b) The Commission shall approve the program if it finds, 
based on the record, that: … (7) the program includes 
annual reporting requirements and other provisions that will 
enable the Commission to adequately monitor its 
implementation of the program 

*   *   * 

(c) The Commission shall open a proceeding to review any 
program approved under subsection (b) 2 years after the 
program is first implemented to determine whether the 
program is meeting its objectives…. 

220 ILCS 5/9-244. 
 
III. FACTUAL BACKGROUND 

A. The Gas Cost Performance Program 

Pursuant to Section 9-244 of the Act, Nicor Gas operated a Commission-
approved alternative rate regulation program under its former Rider 4, Gas Cost 
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Performance Program (“Rider 4” or the “GCPP”) from January 1, 2000 through 
December 31, 2002.  Effective December 31, 2002, Nicor Gas terminated Rider 4 and 
returned to traditional rate regulation related to its purchased gas costs. 

Generally, alternative rate regulation is intended to create incentives for utilities 
to deliver lower rates to customers than would be expected under traditional cost-
recovery regulation.  The Company’s former Rider 4 provided a mechanism to compare 
Nicor Gas’ cost of gas, as determined by the Commission through the Company’s 
annual reconciliation proceeding under Rider 6, Gas Cost Supply (“Rider 6”), with a 
computational benchmark (“Benchmark”) that in theory approximated Nicor Gas’ cost of 
gas in a fully regulated environment.  The difference (either positive or negative) was to 
be split 50/50 between Nicor Gas and its customers.  The Company’s Rider 6 provided 
the mechanism for Nicor Gas to share results generated under Rider 4 with its 
customers.  

As the Commission recognized in its Order approving Rider 4, the Company’s 
actions are not subject to a post hoc prudence review: 

Instead of the traditional prudence review, Section 9-244(c) 
requires that the Commission review the program two years 
after its implementation to determine whether it is meeting its 
objective.   

Docket No. 99-0127, Order at 37 (Nov. 23, 1999).  Consistent with the Commission’s 
Order, the Company tariffs contained similar language.   

Consistent with Section 9-244(c) of the Act, the Commission initiated its review of 
Rider 4 on January 24, 2002, which is part of these consolidated proceedings.  Docket 
No. 02-0067, Initiating Order (Jan. 24, 2002).   

B. Investigations of the GCPP 

In response to an anonymous facsimile relating to the operation of the GCPP 
received by CUB in June 2002, the Special Committee of the Board of Directors of Nicor 
Inc. retained former United States Attorney for the Northern District of Illinois Scott 
Lassar to conduct an investigation into the allegations in the facsimile.  The Lassar 
investigation determined that certain accounting errors occurred in connection with the 
GCPP and recommended various corrections, as set forth in the October 28, 2002 
Report to the Special Committee of the Board of Directors of Nicor Inc. (the “Lassar 
Report”).  The Lassar Report recommended $15.3 million in adjustments related to the 
operation of the GCPP to be refunded to Nicor Gas’ customers.  The Lassar Report also 
determined: 

Under the PBR [GCPP], Nicor [Gas] found itself operating in 
a new and highly complex regulatory environment that was 
intended to align the Company’s and ratepayers’ interests.  
We identified several instances in which the Company took 
actions that had the effect of benefiting the Company and 
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disadvantaging ratepayers.  In other instances, the Company 
made inadvertent accounting errors, sometimes to the 
benefit of the Company and sometimes to the benefit of 
ratepayers.  We did not find that there was criminal activity 
or fraud. 

Lassar Report, CUB Ex. 1.02 Rev., at 7.   

Nicor Gas’ actions related to the GCPP also were examined by a variety of 
Federal agencies.  None of the Federal agencies, including the U. S. Securities and 
Exchange Commission (“SEC”) and the United States Attorney’s Office for the Northern 
District of Illinois, that reviewed Nicor Gas’ actions under the GCPP found that the 
Company engaged in fraudulent or criminal activity—either in 1999 when Nicor Gas first 
proposed the GCPP to the Commission, or during the years that the GCPP was in 
effect. 

C. Restatement of Nicor Gas’ 1999-2001 Results 

Consistent with the Lassar Report’s recommendations, in early 2003, Nicor Inc. 
submitted independently audited, restated financial results to the SEC, and Nicor Gas 
submitted its restated GCPP results for the years 1999-2001 to the Commission.  The 
SEC, the United States Attorney’s Office for the Northern District of Illinois and a variety 
of civil litigants examined the restated results and found no errors.  Nicor Inc.’s audited 
restated financial results have never been disputed. 

IV. THE STIPULATION 

On February 16, 2012, Staff and Nicor Gas entered into the Stipulation, which 
resolves all issues in these consolidated proceedings, as well as Docket Nos. 99-0481 
and 01-0718, to the extent the issues from those proceedings are implicated in these 
consolidated proceedings.  The Stipulation, which was entered into evidence as 
Nicor/Staff Exhibit 1.0, details the evidence supporting resolution of all issues Staff has 
raised in the consolidated proceedings and demonstrates that Nicor Gas has no 
objection to refunding customers $64 million, pursuant to the terms of the Stipulation.  
One of those terms was agreement between Nicor Gas and Staff that nothing in the 
Stipulation “constitutes an admission of liability or fault on the part of Nicor Gas.”   

Specifically, Nicor Gas stipulated that it will not object to the Commission’s 
ordering of refunds (plus interest) based upon the following adjustments proposed by 
Staff, which form the basis for the stipulated refund: 
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(A) LIFO derived savings: 21,871,934

(B) Storage credit adjustment:  11,149,901

(C) Reversal of costs from 2000 affiliate discount: 4,258,586

(D) Reversal of costs from 2001 weather insurance:   2,057,525

(E) Adjustment based on certain Hub revenues: 6,150,917

(F) Revise Benchmark to reflect contract costs: 1,475,267

(G) Revise Benchmark (capacity management): 5,893,472

(H) Capacity management adjustment (1999): 3,216,169

 Total $56,073,771

 
Staff and Nicor Gas additionally agree that the amount of interest to be paid by 

Nicor Gas is $12,323,657.  Thus, Nicor Gas agrees to refund a total of $64 million to its 
customers as a resolution of all issues in these consolidated proceedings.  Further, as 
part of the Stipulation, and based upon consideration of all evidence, Staff withdrew the 
other recommended adjustments in its testimony, including the adjustment concerning 
managed DSS withdrawals and carrying charges associated with the managed DSS 
withdrawals.  The latter claim was made solely by Staff and not raised by any other 
party.   

V. RESOLVED ISSUES 

A. In-Field Storage Transfers 

1. The Record 

Nicor Gas, Staff and CUB submitted testimony addressing the proper method of 
calculating withdrawals to account for in-field transfers, which, in turn, affects the 
Storage Credit Adjustment and the Benchmark.   

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $11,149,901.  CUB concedes that the refund is the same as CUB’s 
proposed adjustment and supports Commission approval of the refund agreed to in the 
Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 
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B. Tennessee Gas Pipeline and Midwestern Gas  
Transmission Capacity Costs 

1. The Record 

Nicor Gas, Staff and CUB submitted testimony addressing whether the 
Commission should adjust the GCPP to reflect the entirety of the discounts obtained by 
Nicor Gas when it finalized transportation contracts with Midwestern Gas Transmission 
Company and Tennessee Gas Pipeline Company.  These contracts were in the process 
of being negotiated during the course of Docket No. 99-0127 and the final outcome of 
the contracts would affect the Firm Deliverability Adjustment (“FDA”), which is a 
component for transportation costs included in the GCPP Benchmark. 

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $1,475,267.  CUB concedes that the refund is essentially the same as 
CUB’s proposed adjustment and supports Commission approval of the refund agreed to 
in the Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 

C. Capacity Management Credits  

1. The Record 

Nicor Gas, Staff and CUB submitted testimony addressing whether the Company 
reflected the proper level of capacity management credits that should have been 
included in the FDA when the Benchmark was established. 

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $5,893,472 for the years 2000-2002 and $3,216,169 for the year 1999.  
CUB concedes that the refunds are the same as CUB’s proposed adjustment and 
supports Commission approval of the refunds agreed to in the Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 

D. Affiliate Below Market Sale 

1. The Record 

Nicor Gas, Staff and CUB submitted testimony addressing the pricing of the 
Company’s January 2000 forward sale to its affiliate, Nicor Enerchange, of 2.4 million 
MMBtu of gas for delivery in September and October 2000. 
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The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $4,258,586.  CUB concedes that the refund is the same as CUB’s 
proposed adjustment and supports Commission approval of the refund agreed to in the 
Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 

E. Aquila Weather Insurance 

1. The Record 

Nicor Gas, Staff and CUB submitted testimony addressing the pricing of the 
Company’s sale in the fall of 2000 of approximately 3 million MMBtu of gas to Aquila for 
delivery in March and April 2001 in exchange for a discount on insurance premiums. 

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $2,057,525.  CUB concedes that the refund is substantially similar to 
CUB’s proposed adjustment and supports Commission approval of the refund agreed to 
in the Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 

F. Hub Revenues  

1. The Record 

The Chicago Hub is a name used to identify services offered by Nicor Gas that 
are not governed by Commission tariffs, but that rely on the Company’s access to 
various natural gas storage and transportation assets in northern Illinois.  Nicor Gas and 
Staff submitted testimony addressing whether revenues from certain of Nicor Gas’ Hub 
services transactions from 1999-2002 were properly flowed through the Purchased Gas 
Adjustment (“PGA”). 

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $6,150,917.  Although CUB did not raise this topic as an issue in these 
proceedings or submit evidence relating to it, CUB supports Commission approval of 
the refund agreed to in the Stipulation.   

2. Commission Analysis and Conclusion 

[INSERT] 
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VI. CONTESTED ISSUES 

A. LIFO Benefit 

1. The Record  

This issue is contested insofar as the refund amount remains in dispute even 
though the record demonstrates that the issue is substantively resolved. 

Nicor Gas, Staff, the AG and CUB submitted testimony addressing whether the 
Commission should further adjust the Company’s restatements to reflect the benefit 
Nicor Gas purportedly obtained from its sale of low-cost layers of last in first out (“LIFO”) 
storage gas.  Staff, the AG and CUB recommended that Nicor Gas not be permitted to 
retain the 50% share of LIFO-derived savings otherwise permitted under the PBR 
sharing mechanism, although each of these parties calculated a slightly different 
amount associated with this adjustment. 

The Stipulation between Nicor Gas and Staff fully addresses this issue and Nicor 
Gas will refund $21,871,934, which is the amount claimed by Staff to represent 100% of 
the LIFO benefit.  The AG concedes that the Stipulation between Nicor Gas and Staff 
fully addresses this issue. 

CUB argues that the Commission should approve a refund of $2,128,066 in 
addition to the amount in the Stipulation to reflect its LIFO adjustment, which was 
calculated differently than the adjustment proposed by Staff and adopted in the 
Stipulation.  It is Nicor Gas’ position that CUB’s request for a higher refund amount is 
unsupported and should be rejected by the Commission.  

2. Commission Analysis and Conclusion 

[INSERT]  

B. Storage Carrying Charges 

1. CUB Position 

[INSERT] 

2. Nicor Gas Position 

Nicor Gas argues that CUB’s proposed adjustment of $40,974,944, allegedly 
associated with higher storage inventory carrying costs, is unreasonable and should be 
rejected as it is inconsistent with the Commission’s Rules, the Act, and legal authority.  
The Company asserts that this adjustment is unrelated to actions taken during the 
period the GCPP was in effect, 2000-2002, but, instead, relates to actions in 2003. 

Nicor Gas asserts that nothing in the Act or the Commission’s Rules prohibits a 
utility from using its gas in inventory or from adding a LIFO layer of gas that is priced 



 

 11 

higher than a previous layer of gas.  Nicor Gas argues its use of gas in inventory is both 
permitted and expected of a gas utility, and it should not be penalized for doing so.  In 
this regard, the Company points to the testimony of Staff witness Zuraski, who agreed 
that nothing in the Commission’s Rules prohibits a utility from adding a new LIFO layer 
of gas to its inventory, regardless of the cost associated with that layer of gas.  
Accordingly, Nicor Gas argues that its actions were consistent with Section 9-244 and 
the regulatory framework as a whole. 

Nicor Gas also argues that CUB’s position would require the Commission to re-
calculate rates that it previously found just and reasonable in prior Nicor Gas rate cases.  
As an example, Nicor Gas points to its 2004 rate case in which the Commission found 
Nicor Gas’ valuation of gas in storage, which included the cost of the 2003 incremental 
LIFO layer (the layer targeted by CUB), just and reasonable.  Docket No. 04-0779, 
Order at 19 (Sept. 20, 2005).  See also Docket No. 08-0363, Order (Mar. 25, 2009 and 
Oct. 7, 2009).  Nicor Gas argues that to order refunds as CUB proposes would require 
the Commission to engage in improper single-issue and retroactive ratemaking as it 
would result in an adjustment to rates that have been previously found to be just and 
reasonable.   

In addition, Nicor Gas points out that CUB’s adjustment is inconsistent with the 
Commission’s acceptance of the LIFO methodology of accounting for gas in storage.  
Nicor Gas cites to the Commission’s uniform system of accounts for gas utilities, which 
permits withdrawals of gas to “be priced according to the first-in-first-out, last-in-first-out, 
or weighted average cost method”, and requires the Commission to approve “any other 
pricing method, or change in the pricing method adopted by the utility.”  83 Ill. Adm. 
Code 505.1170(C).  By authorizing this practice, Nicor Gas argues that the Commission 
implicitly recognized that additional layers necessarily would be added to storage 
inventory with different prices. 

Finally, Nicor Gas argues that CUB incorrectly attempts to impose a prudence 
standard on Nicor Gas’ decision to access the low-cost LIFO standards, which is legally 
improper in a PBR context.  See, e.g., Docket No. 99-0127, Order at 37 (Nov. 23, 1999) 
(citing Section 9-244 of the Act).  However, even if prudence was an appropriate 
standard in this case, Nicor Gas asserts CUB has failed to prove that it acted 
imprudently in accessing the low-cost inventory.   

3. Commission Analysis and Conclusion 

[INSERT] 

C. DSS Withdrawals 

1. CUB Position 

[INSERT] 
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2. Staff Position 

Based upon the Stipulation entered between Staff and Nicor Gas, Staff withdrew 
its proposed adjustment concerning managed delivered storage service (“DSS”) 
withdrawals and carrying charges associated with the managed DSS withdrawals. 

3. Nicor Gas Position 

Nicor Gas leases DSS capacity from a third party, Natural Gas Pipeline 
Company of America.  DSS is not part of Nicor Gas’ system of Company-owned aquifer 
storage fields.  The quantification of Nicor Gas’ DSS storage withdrawals in the years of 
the GCPP affects the Storage Credit Adjustment (“SCA”), which in turn affects the 
Benchmark.  Nicor Gas argues that CUB’s proposed adjustment of $8,149,519 related 
to Nicor Gas’ DSS storage withdrawal activity should be rejected.   

Nicor Gas contends that CUB’s claim is moot because the Company has already 
corrected the prior treatment of its December 1999 sale/release of DSS to IMD Storage 
Management and Asset Transportation Company in its restated GCPP results to 
account for its use of DSS storage between 2000 and 2002.  Nicor Gas notes that these 
restatements were previously accepted by Staff and Intervenors, ratified by outside 
independent auditors, and accepted by the SEC.  

Nicor Gas also contends that CUB’s position is based on little more than 
conjecture and is unsupported by the record.  Specifically, CUB’s adjustment hinges on 
a discrepancy in the amount of DSS withdrawals listed on two Nicor Gas documents—
one (NIC 114180) showing 7.2 million MMBtu DSS withdrawals more than the other 
(NIC 109409).  Nicor Gas does not dispute that different numbers appear on these 
documents.  However, the Company explains that the physical DSS withdrawal figures 
it and its auditors relied on (NIC 109409, Nicor Gas Ex.  10.2), unlike the figures CUB 
now points to, are confirmed by Nicor Gas’ contemporaneous Aquifer Reports and 
various other documents relating to DSS injections and withdrawals during the relevant 
timeframe.  Thus, Nicor Gas states that the Commission should reject CUB’s 
unsubstantiated adjustment relating to DSS withdrawals given the contrary evidence 
submitted by Nicor Gas. 

4. Commission Analysis and Conclusion 

[INSERT] 

D. 2001 Storage Withdrawals 

1. AG Position 

[INSERT] 

2. CUB Position 

[INSERT] 
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3. Nicor Gas Position 

Nicor Gas contends that its physical gas storage operations in 2000-2001 were 
predominantly driven by market and weather conditions, were consistent with national 
trends, and were reasonable and justified.  Nicor Gas argues that the proposed 
adjustments of CUB and the AG related to this issue are unsupported by any evidence 
and unfounded as demonstrated by Nicor Gas’ contrary evidence.  Accordingly, Nicor 
Gas states that the Commission should dismiss all of the AG and CUB claims based on 
the 2001 withdrawal cycle and deny all relief requested with respect thereto.  Nicor Gas 
points out that Staff never joined CUB and the AG in making any claims related to this 
issue. 

Nicor Gas argues that the claims of the AG and CUB lack merit for at least the 
following reasons.  First, they are not based on any coherent legal or regulatory theory 
that could trigger refunds.  And Nicor Gas states that whatever theory the AG and CUB 
endorse would fly in the face of the fact that in 2001, gas costs to Nicor Gas’ customers 
were lower than those for virtually every other gas utility in Illinois, showing that Nicor 
Gas managed market conditions, which affected all utilities, better than others did.  
Nicor Gas argues that AG/CUB’s proposed disallowances are improper to the extent 
they are premised upon the conclusion that Nicor Gas acted imprudently in its reliance 
on purchases of gas instead of storage withdrawals in 2001.  Nicor Gas emphasizes 
that the Commission’s Order approving the GCPP dispensed with the prudence 
standard as a measure of Nicor Gas’ performance under the GCPP. 

Second, Nicor Gas argues that the claims of the AG and CUB rest on an unduly 
narrow, snapshot in time view of customer impact under the GCPP because they focus 
on only one year of the three-year GCPP period.  Neither the AG nor the CUB analysis 
considers what gas costs were or might have been in the other two years of the 
program.  Nicor Gas contends that it would not be proper for the Commission to award 
relief based on one year’s analysis of effect on customers without considering the other 
two years of the GCPP. 

Third, Nicor Gas points out that neither the witness for CUB (Mr. Mierzwa, a 
financial analyst) nor the AG (Mr. Effron, a certified public accountant) has any 
experience or expertise in the complex business of managing or operating gas storage 
facilities, an operation in which a simple miscalculation can have catastrophic financial 
and physical consequences for the utility and its customers.  Consequently, Nicor Gas 
states that neither witness supports his testimony with any experience or evidence, but 
instead each witness relies upon inference.   

Nicor Gas emphasizes that the Act requires that a Commission order based on 
findings that are not supported by “substantial evidence” is subject to judicial reversal.  
220 ILCS 5/10-201.  The testimony of witnesses lacking any first-hand knowledge of the 
events in question, like the CUB and the AG witnesses here, based solely on their 
inferences from a handful of documents, cannot be considered substantial evidence.  
Nicor Gas argues that reliance on mere inference is especially improper when the 
conclusion inferred by CUB and the AG—that Nicor Gas’ greater year 2000 withdrawals 



 

 14 

were designed to access low-cost LIFO inventory—is in no way wrongful or improper 
behavior.  Nicor Gas argues that even that inference as to its motivation cannot be 
credited because it is far less plausible than other explanations of the low inventory 
situation as offered by Nicor Gas’ witnesses.  Nicor Gas asserts that the evidence that 
renders the AG/CUB inference implausible includes: 

 Every gas utility nationwide was faced with a low inventory situation at the 
end of 2000/early 2001. 

 These low inventories resulted from a combination of severe cold and 
resulting increased (and increasing) prices at unprecedented levels that led 
gas utilities to draw down their inventories to avoid market purchases of 
higher priced gas. 

 At the end of October 2000, Nicor Gas’ inventory levels were near normal.   

 Nicor Gas had no need to rely on physical withdrawals from inventory to 
access low-cost LIFO.  The storage prefill accounting strategy, which allowed 
Nicor Gas to maintain proper levels of physical inventory without reflecting 
that physical inventory on its books, was the method chosen to do so.  On this 
point, the Lassar Report concludes that “[s]torage prefills were the foundation 
of Nicor’s PBR strategy, and changing the accounting treatment of these 
prefills has a dramatic effect on Nicor’s performance under the PBR.”   

 The effects of the low year-end 2000 inventory levels continued to be felt after 
January 2001.  Nicor Gas’ inventory levels at the end of January 2001 were in 
fact substantially lower than in any other year for which the record contains 
evidence.  

 Although CUB and the AG rely extensively on the Lassar Report to support 
their claims, they fail to note that, on this particular issue, the Lassar Report 
found no evidence that the 2001 storage activity was the result of any 
improper manipulation. 

Nicor Gas states that it was these unique market conditions in late 2000 that 
contributed to greater reliance on withdrawals as opposed to market purchases than 
otherwise may have been expected.  Nicor Gas argues that the resulting relatively low 
level of its gas inventory at the end of 2000 made it impossible for Nicor Gas to 
withdraw in 2001 what it did in prior years.  Thus, Nicor Gas’ increased reliance on 
market purchases in 2001 was not the result of any improper decision on the part of 
Nicor Gas. 

4. Commission Analysis and Conclusion 

[INSERT] 
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E. Refund Allocation 

1. Staff Position 

[INSERT] 

2. RESA/IGS Position 

[INSERT] 

3. Nicor Gas Position 

Nicor Gas asserts that the only refund allocation proposal supported by 
testimony in this proceeding is set forth in the testimony of Staff witness Mary Everson.  
Nicor Gas does not object to Staff’s proposal, which recommends dollar amounts to be 
refunded to Nicor Gas customers via the Commodity Gas Charge and the Non-
Commodity Gas Charge through an Ordered Reconciliation Factor to be reflected in the 
Company’s Purchased Gas Adjustment (“PGA”) filing.   

Nicor Gas objects to the proposal made by RESA/IGS for the first time in their 
Initial Brief because they submitted no evidence to support their proposal or 
demonstrate that such a refund mechanism is appropriate in this proceeding.  Nicor Gas 
states that it did not have the opportunity to test whether the proposal by RESA/IGS is 
reasonable or determine whether it would impose any unreasonable costs or 
administrative burdens on the Company.  Accordingly, Nicor Gas maintains that Staff’s 
proposal is appropriate as it remains the only refund proposal supported by evidence in 
this proceeding.   

4. CUB Position 

[INSERT] 

5. Commission Analysis and Conclusion 

[INSERT] 

VII. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 

(1) Northern Illinois Gas Company d/b/a Nicor Gas Company is an Illinois 
corporation that is engaged in the distribution of natural gas to the public 
at retail in this State and is a “public utility” as defined in Section 3-105 of 
the Act; 

(2) the Commission has jurisdiction over the parties hereto and the subject 
matter herein; 
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(3) the recitals of fact set forth in the prefatory portion of this Order are 
supported by the record and are hereby adopted as findings of fact; 

(4) [INSERT] 

(5) [INSERT] 

(6) [INSERT] 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that, 
[INSERT] 

IT IS FURTHER ORDERED that any objections, motions or petitions filed in this 
proceeding that remain unresolved should be disposed of in a manner consistent with 
the ultimate conclusions contained in this Order. 

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Act and 83 Illinois Administrative Code 200.880, this Order is final, it is not subject to 
the Administrative Review Law. 

 
DATED:       ____________, 2012 
BRIEFS ON EXCEPTIONS DUE:   ____________, 2012 
REPLY BRIEFS ON EXCEPTIONS DUE: ____________, 2012 
 

Leslie D. Haynes 
Glennon P. Dolan, 
Administrative Law Judges 


