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REPLY BRIEF OF THE CITIZENS UTILITY BOARD 

 

 

Pursuant to the schedule set by the Administrative Law Judges (“ALJs”) and Section 

200.800 of the Rules of the Illinois Commerce Commission, 83 Ill. Admin. Code Section 

200.800, the Citizens Utility Board (“CUB”), through its attorneys, hereby submits its Reply 

Brief in the above-captioned proceeding.  This proceeding was initiated on January 24, 2002, 

under Section 9-244(c) of the Public Utilities Act (“PUA” or the “Act”), 220 ILCS 5/9-244(c), to 
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determine whether the performance-based regulatory (“PBR”) program, known as the Gas Cost 

Performance Program (“GCPP” or “Program”), of Northern Illinois Gas Company, d/b/a Nicor 

Gas Company (“Nicor, “Nicor Gas” or the “Company”), approved by the Illinois Commerce 

Commission (“ICC” or “Commission”) in Docket No. 99-0127, was meeting its objectives.  As 

explained below, and in CUB’s Initial Brief, the operation of the GCPP fell far short of the goals 

articulated by the Commission in Docket No. 99-0127, due to Nicor hiding the true intents of the 

program, and substantial harm to Nicor’s customers resulted. 

I. INTRODUCTION 

Nicor’s Initial Brief largely mimics the positions it has taken throughout this proceeding: 

skirting the facts and denying any wrongdoing.  The facts in this record show, however, that 

Nicor continually exploited the GCPP – and the Commission’s lack of knowledge of its activities 

under the GCPP – to profit off of the program at the expense of its customers.  Conveniently, in 

its Initial Brief, Nicor fails to mention any one of the multiple instances of its misrepresentation 

to the Commission of the true intent of the GCPP.  This litigation misconduct – failure to 

disclose the planned activities under the GCPP and material misrepresentations about its intent – 

underlies each of the adjustments made by Staff, CUB and the People of the State of Illinois, by 

Attorney General Lisa Madigan (“AG”) in this proceeding, including those adjustments 

identified in the Nicor-Staff Stipulation.  Nicor argues that all issues are resolved by the 

Stipulation, and that CUB and the AG lack a coherent legal theory for the 2001 storage 

adjustment.  Nicor cannot have it both ways, however, because the refunds provided for in the 

Stipulation are premised on the very same theories as the refunds proposed for additional DSS 

Withdrawals, Storage Carrying Charges, and Storage Manipulation, the issues that remain in 

contention in this proceeding.  
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Nicor’s failure to disclose to the Commission the chief intent of the GCPP – to profit off 

of low-cost LIFO gas – and its broken pledge that it could not and would not shift withdrawals to 

affect the calculation of the Storage Credit Adjustment portion of the Benchmark – are facts 

from which Nicor cannot hide.  Nicor remarkably claims that it operated properly under the 

GCPP, (Nicor Init. Br. at 5), the terms of which supposedly provided incentives to Nicor to 

deliver lower rates to customers than would be expected under traditional cost-recovery 

regulation.  See Docket No. 99-0127, Order at 38.  Nicor further argues that accessing low-cost 

LIFO gas was perfectly appropriate and proper under the Act and Commission Rules, (Nicor Init. 

Br. at 5), and that “nothing in the Act or the Commission’s Rules prohibits a utility from using 

gas in inventory,” (Id. at 17), as if the issue were as simple as that.  These claims are remarkable, 

considering they fly in the face of findings in the Lassar Report that Nicor improperly accounted 

for numerous types of transactions, the Nicor-Staff Stipulation providing for $64 million in 

refunds, and testimony from multiple experts all demonstrating the adverse effect Nicor’s actions 

under the GCPP had on customers.   

In further support of its claim that it did nothing wrong, Nicor uses the Commission’s 

Order in Docket No. 99-0127, the docket in which the Commission approved the GCPP, to 

justify its exploitation of the GCPP to maximize shareholder profits, by claiming that it did not 

violate that Order.  Nicor Init. Br. at 3.  Yet, that Order was entered under false pretenses, 

because Nicor hid material facts from the Commission, failed to provide accurate discovery 

responses, and misrepresented its intentions for the GCPP.  The Commission was therefore 

deprived of a complete record on which to make its determinations.  The Commission must 

therefore reject Nicor’s attempts to use the Commission’s Order in Docket No. 99-0127 as a 

blanket to hide from its deception.   
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The Commission made clear in its December 2002 Interim Order that it would expressly 

address “all issues relating to any refunds that may be owing to Nicor customers as a result of the 

operation of the Program.”  Second Interim Order at 6.  Nicor is correct that the Commission’s 

Second Interim Order specified that it would look at any issue relating to the operation of the 

program.  Nicor Init. Br. at 11.  While Nicor attempts to interpret this language as some sort of 

prohibition against consideration of what was said in Docket No. 99-0127
1
, Nicor cannot 

expunge its past that easily.  Each of the adjustments proposed in this proceeding, including 

those for which Nicor agreed refunds were appropriate, are premised on the notion that Nicor’s 

activities under the GCPP were improper because the Company misinformed the Commission of 

its intentions regarding the Program in Docket No. 99-0127.  Taking the LIFO adjustment, for 

example: the fact that Nicor was interested in capturing the value of its stores of low-cost LIFO 

gas is not in itself the theory behind the $21 million adjustment recommended by Staff and 

agreed to by the Company.  Staff, CUB and the AG recommended that customers be credited for 

the entire amount of the benefit of this low-cost gas because Nicor misrepresented its intentions 

regarding this activity to the Commission in Docket No. 99-0127 and the instant docket.   

If the Commission accepts the adjustments in the Nicor-Staff Stipulation, therefore, it is 

explicitly accepting the validity of the very same theory supporting CUB’s and the AG’s 2001 

storage adjustment.  Nicor’s claim that CUB and the AG, fail to present a legally cognizable 

theory of recovery is flatly wrong, if for no other reason than the Company itself agreed to 

refunds premised on the same general theory.  The general theory underlying all of the 

adjustments recommended in this docket is that the Commission’s findings in Docket 99-0127 

                                                 
1
 Nicor emphasizes that its view is that the Second Interim Order “did not set for consideration any issues relating to 

the approval of the GCPP or re-open in any way Docket No. 99-0127.”  Nicor Init. Br. at 11. 
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that the GCPP was likely to result in rates lower than otherwise would have been in effect under 

traditional regulation was based on an incomplete, erroneous record. 

Nicor criticizes Mr. Mierzwa for alleged inconsistencies in his theory regarding the 2001 

storage withdrawal adjustment, but the inconsistency lies with Nicor alone.  The theory behind 

Mr. Mierzwa’s storage adjustment is – and always has been – simple: Nicor did what it told the 

Commission it could not and would not do under the GCPP and those actions raised ratepayers’ 

gas costs significantly.  Nicor made representations to the Commission in Docket No. 99-0127 

that it could not and would not shift withdrawals to manipulate the Storage Credit Rate 

component of the Benchmark, as Staff warned, but then did exactly that.  Because these actions 

were taken to favor Nicor’s affiliate’s shareholders, and disadvantaged ratepayers, the GCPP as 

implemented by Nicor was not likely to result in rates lower than otherwise would have been in 

effect under traditional regulation, as required by Section 9-244(b)(2) of the Act. 

In Docket No. 99-0127, Nicor’s request for approval of its GCPP, Nicor claimed that 

“any action that would increase the customer’s cost would be contrary to its long-term business 

objectives,” and that manipulating storage withdrawals to affect the benchmark would be “bad 

business decisions.” Docket No. 99-0127, Order at 15.  In responding to Staff’s concerns about 

the potential for manipulation of the Storage Credit Adjustment (“SCA”) component of the 

Benchmark, Nicor represented that “the steps it would need to take to manipulate the system as 

Staff suggests would, in fact, be bad business decisions,” and that “it would have compelling 

incentives not to abuse the system in the manner Staff suggests (even if it were able to do so).”  

Docket No. 99-0127, Order at 15.  But this is, in fact, exactly what Nicor did in 2000 and 2001, 

and one of two driving reasons behind the Company lowering its storage withdrawal cycle in 

2001.  The other reason was to access additional LIFO layers by depleting physical storage 
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inventory – a tactic the Company planned as early as 1998, but hid from the Commission until a 

Company whistleblower came forth in June, 2002. 

In a convoluted hypothetical, the Company appears to claim that if the parties cannot 

prove that Nicor was on notice that its adherence to the historical monthly withdrawal 

percentages would likely have an avoidable adverse outcome, then “it cannot be concluded that 

Nicor acted imprudently, even if imprudence were a relevant standard in this case.”  Nicor Init. 

Br. at 26.  The Company’s theory of imprudence aside, the presumption in this hypothetical is 

that Nicor was, in fact, adhering to the historical monthly withdrawal percentages, which meant 

that the Company reduced storage withdrawals to match the Storage Credit Rate of the 

Benchmark.  This is precisely what Nicor told the Commission in Docket 99-0127 that it could 

not and would not do, describing such activity as “bad business decisions” and “contrary to its 

long-term business objectives.”  Docket No. 99-0127 at 15.  Apparently, the Company does not 

believe it should be held to its word and has a warped definition of what is “prudent.” 

Furthermore, while Nicor criticizes CUB and the AG for lacking a cognizable legal 

theory to support their respective 2001 storage adjustments, the Company also avoids any 

discussion of what standard should apply in the instant case and completely ignores what it told 

the Commission about the Program in Docket No. 99-0127.  As much as Nicor would prefer the 

Commission disregard the multiple misrepresentations it made in Docket No. 99-0127 and the 

instant docket, Nicor cannot use the Commission’s approval of the GCPP in Docket 99-0127 as a 

shield against any further liability in this matter.  In this way, Nicor is correct that CUB’s claim 

is that it was imprudent for the Company to “act in accordance with the Commission’s Order” in 

99-0127, (Nicor Init. Br. at 3), when Nicor knew the Commission approved the GCPP under 

false pretences.  Nicor was operating under that Order with the knowledge that it misrepresented 
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its intentions for the GCPP to the Commission, and executing strategies under the GCPP that it 

intentionally hid from Commission review.  If this is not representative of imprudent, improper, 

manipulative conduct, then nothing is. 

Under Nicor’s view of the world, the Commission cannot review the GCPP under any 

standard, since – it would argue – Section 9-244(c) only allows prospective changes to an 

alternative regulation plan.  Nicor Init. Br. at 3.  Nicor wants to constrict this Commission’s 

ability to provide redress to its customers for the higher costs imposed on them that resulted from 

Nicor’s improper manipulation of the GCPP.  Yet, if Nicor’s position were correct, then the 

Commission would be powerless to order any refunds at all in this proceeding, even those agreed 

to by the Company itself in the Nicor-Staff Stipulation.  Not even Nicor would argue for this 

absurd result.  Thus, Nicor’s pontifications about the lack of “legal or regulatory theory” 

regarding the refunds sought in this proceeding should be disregarded.   

A brief history of the facts and the legal issues in the Commission’s Order in Docket 99-

0127 provides the context in which the Commission must view the proposed adjustments in this 

proceeding.  In that docket, the Commission concluded that the 50/50 sharing arrangement in the 

approved GCPP “creates the proper incentives for Nicor to act in pursuit of greater savings as the 

Company will have as much to lose from any failures as it has to gain from any achievements.”  

Docket No. 99-0127 Order at 36.  The Commission explained that  

The risks and rewards inherent in the proposal, as modified by this 

Order, create the appropriate economic incentives for Nicor Gas to 

reduce gas costs.  As such, the sharing mechanism produces a 

strong, objective economic incentive for the Company to take the 

additional steps, and assume the economic risks, necessary to 

achieve savings and avoid losses.  Economic incentives such as 

those contained in the program, in turn, promote innovation, 

encourage efficiency, lower regulatory costs and encourage 

utilities to respond to new market challenges.  The Commission 

therefore concludes that these benefits are substantial and 
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identifiable benefits that will be realized by customers under the 

program that would not be realized in its absence as required by 

Section 9-244(b)(2). 

 

Order at 37.  In light of the Company’s subsequent actions under the GCPP, however, this 

conclusion turned out to be misinformed.  Nicor did not stand to lose equally from failures, 

because it had the ability to manipulate, or substantially change, its pattern of withdrawals from 

storage and therefore affect the Benchmark in its favor.  By doing so, the Company could reduce 

the Storage Credit Rate (“SCR”) and raise the Benchmark, thereby enabling the Company to 

share in greater “savings” and fewer “losses,” all while simultaneously increasing costs to 

ratepayers (by lowering the withdrawal cycle, the Company all but assured ratepayers’ costs of 

gas would be higher in 2001).  In this way, Nicor’s and ratepayers’ interests were not aligned.  

As long as Nicor was able to meet or beat the benchmark, it was insulated from loss.  By 

manipulating storage withdrawals to raise the benchmark, the Company weathered extremely 

high prices in 2001 without loss, while its customers paid historically high costs of gas. 

On its face, a strict reading of Section 9-244(c), the provision under which this 

proceeding was initiated, does not provide for the relief sought by CUB, the AG or the relief 

originally sought by Staff.  This provision also does not explicitly provide for the award of 

refunds that are identified in the Nicor-Staff Stipulation.  Section 9-244(c) only allows for 

prospective revisions to an alternative regulation plan.  Id.  Because Nicor had filed rate sheets to 

cancel Rider 4, the GCPP, on November 7, 2002, no prospective change to the GCPP is possible.  

The Commission’s December 17, 2002, Second Interim Order, however, clarified that the 

“arguably limited scope of the proceeding as originally defined” would be expanded to consider 

“the totality of issues currently before this Commission as a result of the operation of the 

Program, including the transactions occurring in 1999.”  Second Interim Order at 5.  The 
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Commission implicitly recognized the tension between the limited review contemplated in 

Section 9-244(c) and the need to adapt that review to the situation at hand.  The Commission also 

explicitly contemplated the award of refunds in this proceeding.  Id.   

In clarifying the scope and intent of this proceeding, the Commission indicated that it 

would review the operation of the GCPP under the same lens as it was required to in approving 

the GCPP in the first place.   

The statutory elements include whether the program is likely to 

result in rates lower than otherwise would have been in effect 

under traditional rate of return regulation for the services covered 

by the program, whether the program is likely to result in other 

substantial and identifiable benefits that would be realized by 

customers served under the program and that would not be realized 

in the absence of the program, and whether the program includes 

provisions for an equitable sharing of any net economic benefits 

between the utility and its customers to the extent the program is 

likely to result in such benefits. 

 

Id.  This language articulates the standards under which the Commission determined it will 

consider the appropriate amount of refunds in this proceeding.  Mr. Mierzwa examined Nicor’s 

activities under the GCPP with these statutory elements in mind.  Whether Mr. Mierzwa’s 

analysis of Nicor’s storage activity is called a prudence review or something else, he found 

Nicor’s activities under the GCPP to be in contradiction to the Company’s claims, and the 

resulting Commission acceptance of such claims in approving the GCPP, in Docket No. 99-0127.   

Rather than constructing a program that had a likelihood of lowering customers’ rates, 

Nicor designed the GCPP to favor the interests of its shareholders over those of ratepayers, 

making the operation of the program more likely to result in rates higher than if it had taken the 

same actions under traditional regulation, all the while hiding this intention.  This undeniable 

conclusion supports the finding that Nicor did not act in accordance with the objectives 

articulated by the Commission in its 99-0127 Order, which is the relevant consideration under 
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the Commission’s Second Interim Order and the standard by which Nicor’s actions under the 

GCPP must be judged.  Ultimately, Mr. Mierzwa, Mr. Effron and Staff witnesses all determined 

that the short answer to the question of “whether the program is likely to result in rates lower 

than otherwise would have been in effect under traditional rate of return regulation for the 

services covered by the program” is no.  That is the legal and regulatory basis of the refunds 

sought by CUB in this proceeding. 

 

II. CONTESTED ISSUES 

A. LIFO 

 

Nicor claims that because it is refunding 100 percent of the amount recommended by 

Staff, the issue is moot.  Nicor Init. Br. at 16.  As explained in CUB’s initial brief, Staff’s 

adjustment is inadequate.  Witness Zuraski’s LIFO adjustment – $21,871,934, the amount 

included in the Nicor-Staff stipulation – is based on an average of monthly market prices which 

existed during the 2000-2002 PBR period, weighted by the monthly quantities of gas deliveries 

to customers.  Staff Ex. 1.0 at 22:436-445.  By contrast, CUB’s LIFO adjustment is based on the 

difference between market costs and low-cost LIFO layer costs weighted by the storage injection 

percentages included in the Storage Credit Adjustment component of the PBR (CUB Exhibit 

1.09).  CUB’s proposed LIFO adjustment is more appropriate than the adjustment supported by 

Staff (and adopted in the Nicor-Staff Stipulation), since it is based on storage activity rather than 

deliveries to customers.   

Moreover, even the Company’s own calculation of the LIFO benefit shows Staff’s 

adjustment to be inadequate.  CUB Exhibit 1.04 demonstrates that the Company calculated the 

benefit to be $25 million.  CUB Ex. 1.04 at 5 (NIC 012163).  This is more than adequate support 
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for CUB’s adjustment amount of $24,018,412.  It even supports the AG’s proposal of 

$25,156,000.  See Nicor Init. Br. at 15.   

As such, CUB recommends that the Commission increase the $21.9 million LIFO 

adjustment reflected in the Stipulation by $2,128,066 to $24.0 million.  This is necessary to 

properly account for the total value of the LIFO benefit that is due ratepayers.  The evidence 

supports a finding that ratepayers are entitled to the entire portion of LIFO-derived savings.  

Therefore, the Commission should order an additional $2,128,066 to that agreed to in the 

Stipulation, in order to provide ratepayers with the entire value of the LIFO-derived savings. 

B. Storage Inventory Carrying Charges 

 

Nicor claims that it did not act imprudently in accessing the low-cost inventory, even if a 

prudence standard is the proper standard, to argue against Mr. Mierzwa’s storage carrying charge 

adjustment.  Nicor Init. Br. at 18.  Nicor’s position ignores several critical points.  First, while 

Nicor enjoyed 50% of the benefit of the low-cost LIFO gas, Nicor’s customers simultaneously 

bore 100% of the risks of higher cost replacement gas.  Indeed, the so-called “benefit” to 

customers of 50% of the low-cost LIFO gas was itself very limited, since the stores of low-cost 

LIFO gas were finite.  Second, the short-term limited benefit of the low-cost LIFO gas was 

dwarfed by the increase to base rates that resulted from the higher-cost replacement gas.  The 

low-cost LIFO layers would not be replaced with equally low-priced gas.  They would be 

replaced with gas costing almost triple the price.  CUB Ex. 1.0 2
nd

 Rev. at 35:982-983; CUB Ex. 

1.10.  The limited nature of this benefit – and the fact that customers bore 100% of the risk of the 

corresponding increase to base rates – was of no concern to Nicor, because it was absolved from 

that risk.  Nicor’s customers paid 100% of the increase to Storage Carrying Charges that resulted 

from its decision to liquidate low-cost LIFO gas, which inflated rates by $6.8 million per year.  
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CUB Ex. 1.10.  Third, Nicor once again ignores the fact that it hid its intentions from the 

Commission in Docket No. 99-0127 to liquidate low-cost LIFO inventory. 

The Company argues that nothing explicitly prohibited it from using low-cost LIFO 

layers and replacing them with higher cost layers, which comports with the LIFO accounting 

methodology.  Nicor Init. Br. at 17.  Nicor’s misses the point entirely.  What Nicor conceivably 

could have done under the GCPP approved by the Commission in Docket No. 99-0127, if those 

plans had been fully revealed and considered by the Commission, is not at issue here.  The 

fundamental issue, which the Company has offered no defense for, is that Nicor lied about its 

plans and then acted primarily in the interests of its shareholders in ways that were adverse to 

ratepayers.  Nicor should not be allowed to gain any profit from this duplicitous activity.   

Furthermore, while Nicor implicitly acknowledges that the entire benefit of the LIFO 

costs should be credited to ratepayers by virtue of the Nicor-Staff Stipulation, it also claims that 

it should not now be “penalized” by the associated adjustment that addresses the higher storage 

carrying charges resulting from the higher-priced replacement gas.  The two adjustments are 

necessary to fully address the harm caused by Nicor’s actions under the GCPP in light of the 

appropriate standards that apply in this proceeding.  Providing ratepayers the full benefit of the 

LIFO liquidation, but failing to also require Nicor to absorb the resulting increase in Storage 

Carrying Charges would be an ineffective regulatory system, akin to legal system which only 

requires that someone caught stealing give the item back without any sort of punishment. 

Next, the Company claims that Mr. Mierzwa’s position is factually flawed, because his 

position implies low-cost layers should never be accessed.  Nicor Init. Br. at 17.  Mr. Mierzwa 

never addressed whether the low-cost LIFO layers would or should have been accessed under 

traditional regulation or vice versa.  As CUB made clear in its Initial Brief, liquidating this gas 
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was not a benefit to ratepayers, because ratepayers were then saddled with higher carrying costs 

on the more expensive replacement gas resulting from the liquidation of low-cost LIFO layer 

gas.  CUB Init. Br. at 30-31.  Mr. Mierzwa identified an option under traditional regulation, 

weight average cost of gas (“WACOG”) accounting, which would have allowed access to the 

low-cost LIFO gas (CUB Ex. 2.0 Rev., lines 588-592), in response to the Company’s claim that 

Nicor would have never accessed the low-cost LIFO gas under traditional regulation (Nicor Ex. 

5.0R at 24:451-455).  He never recommended that WACOG accounting be utilized.  Importantly, 

however, he also never suggested there were no circumstances under which this would be 

appropriate.  His adjustment regarding carrying charges is simply a response to the specific facts 

in this record where Nicor hid its intentions regarding the low-cost LIFO gas in order to capture 

50% of the benefit, while burdening ratepayers with 100% of the associated increase to storage 

carrying charges. 

 Nicor also claims that nothing in the Commission’s Rules prohibit a utility from adding a 

LIFO layer of gas that is priced higher than a previous layer of gas.  Nicor Init. Br. at 17.  While 

it is true no Commission Rules specifically address such action, the Public Utilities Act does 

require the provision of least-cost public utility services, (220 ILCS 5/1-102), and just and 

reasonable rates, (220 ILCS 5/9-102).  The Act also requires that “[e]very public utility shall 

furnish to the Commission all information required by it to carry into effect the provisions of this 

Act, and shall make specific answers to all questions submitted by the Commission.”  220 ILCS 

5/5-101.  The evidence in this record demonstrates that Nicor fell far short of this requirement in 

Docket No. 99-0127 and the instant docket.  Nevertheless, what Nicor describes – that is, 

accessing its low-cost LIFO gas – is not appropriate, prudent or proper simply because there is 

no specific prohibition against it.  It is like the proverbial fox in the henhouse, except here the 
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fox first got permission from the farmer under the auspices of fixing the roof.  The Company lied 

to the Commission about its intent to access LIFO gas, as part of a broader plan to benefit its 

affiliate’s shareholders with 50% of the value of this low-cost gas.  Several Company employees 

acknowledged in depositions under oath that the Company hid this plan from Commission 

review and that the Commission’s view of the GCPP would have likely changed if it knew about 

these plans.  See CUB Ex. 1.0 2
nd

 Rev. at 24-27:608-744.   

While the Company made great pains to hide its plans regarding low-cost LIFO inventory 

from the Commission, that is, until after the whistleblower fax revealed them, the Company now 

makes no secret of at least one thing: it would not have accessed the low-cost LIFO layers under 

traditional regulation.  Nicor Gas Ex. 5.0 at 24:451-459.  By the Company’s own admission, it 

was the GCPP that “created the incentive to access this gas.”  Id.  Nicor now argues that this is 

representative of one of the incentives provided by the GCPP to “aggressively pursue benefits for 

customers through innovative, non-traditional means.”  Id.  However, there was nothing 

innovative about accessing existing stores of low-cost gas and the GCPP was not a necessary 

regulatory tool to accomplish that.  As Staff Witness Zuraski astutely noted, “the Company 

discovered a way to profit through the GCPP with virtually no effort,” and under these 

circumstances, “creating savings could not have been easier.”  Staff Ex. 1.0R at 5:105-111.  The 

“innovative, non-traditional” part of Nicor’s GCPP activity unfortunately consisted of deception, 

accounting tricks, improper transactions, and manipulation of the Benchmark to its benefit – 

none of which were designed to or provided net benefits to ratepayers.   

In the proceeding establishing the PBR, the Company misled and deceived the 

Commission and withheld pertinent information.  Chief among these deceptions were concealing 

its intentions to access low-cost LIFO gas, and Company claims that it would not do anything to 
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increase costs to ratepayers, and assertions that it could not manipulate storage.  ICC Docket No. 

99-0127, Order at 15.  Thus, the Commission could not make an informed judgment about 

whether the GCPP Nicor actually intended to implement satisfied the relevant standard: whether 

the program is likely to result in rates lower than otherwise would have been in effect under 

traditional rate of return regulation for the services covered by the program.  220 ILCS 5/9-

244(b).  If the Commission does not deprive Nicor of the additional carrying charges due to the 

replacement of low-cost LIFO inventory with higher cost supplies, Nicor will have been unjustly 

rewarded for its deceptions.  It was unnecessary for Nicor to have incurred these higher carrying 

charges and unreasonable to require ratepayers to pay for these unnecessary costs. 

Finally, Nicor argues that the Storage Carrying Charges adjustment constitutes improper 

single issue and retroactive ratemaking.  Nicor Init. Br. at 17, citing Citizens Util. Bd. v. Illinois 

Commerce Comm’n, 166 Ill.2d 111, 136-37 (1995).  Nicor’s arguments fail for two reasons.  

First, Nicor premises its argument on the fact that rates set in Nicor Gas rate cases after 2003 

were just and reasonable absent this adjustment.  Nicor Init. Br. at 17.  Nicor fails to note, 

however, that CUB proposed this adjustment in Nicor’s 2004 rate case, ICC Docket No. 04-

0779, and the Commission determined that since the issue of whether it was reasonable for Nicor 

to liquidate low-cost gas in storage while the GCPP was in effect is being addressed in this case, 

the instant docket was the more appropriate venue to consider this adjustment.  ICC Docket No. 

04-0779, Final Order of September 20, 2005 at 19.  Nicor, in fact, supported that conclusion – 

arguing in favor of addressing this adjustment in this case rather than in that docket.  Id. at 15.  

Consequently, it is disingenuous for Nicor to argue now that this adjustment cannot be 

considered here because it was not considered in that case. 
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 Second, as an extraordinary circumstance, this adjustment is deserving of special 

treatment by the Commission, as an exception to the general rule against single issue and 

retroactive ratemaking.  In general, rates are set prospectively only.  Business and Prof’l People 

for the Pub. Interest, 146 Ill. 2d 175, 243 (1991) (“BPI II”).  This encourages the parties to the 

ratemaking proceedings to ensure the best possible estimates of investments, and an appropriate 

rate of return for the utility, but also provide incentives for the utility to operate efficiently.  See 

220 ILCS 5/9-201(c), 220 ILCS 5/1-102.  The rule against single-issue ratemaking makes it 

generally improper to consider in isolation changes in particular portions of a utility’s revenue 

requirement.  Commonwealth Edison Co. v. Ill. Commerce Comm’n, 405 Ill. App. 3d 389, 410 

(2nd Dist. 2010) (“ComEd”).  Single-issue ratemaking is frequently discussed in the context of a 

rider and Illinois law generally disallows riders absent a showing of exceptional circumstances.  

Id. at 411.  Similarly, retroactive ratemaking – that is, revisiting the utilities costs and revenues 

on the basis of information obtained subsequent to the setting of the rates – is generally 

prohibited.  BPI II at 243.  However, there are certain exceptions to these rules.   

Illinois courts have ruled that certain types of riders, for example, warrant an exception to 

the rule against single issue and retroactive ratemaking.  ComEd, 405 Ill. App. 3d at 414.  For 

example, when a cost is imposed on a utility by an external circumstance over which the utility 

has no control, use of a rider (and thus, single-issue ratemaking) is permissible.  Id.  In this case, 

exceptional circumstances exist that similarly warrant an exception to the general rule against 

single issue and retroactive ratemaking.  

In the face of utility misconduct, the Commission should follow the example of at least 

one other jurisdiction and make an exception to its usual rules.  The Utah Supreme Court 

reversed a Utah Public Service Commission Decision finding no exception to the rule against 
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retroactive ratemaking, recognizing two exceptions:  (1) extraordinary and unforeseeable 

expenses or revenues, and (2) “utility misconduct.”  Utah Public Service Commission Docket 

No. 88-049-18, Order of August 31, 1998 at 1, citing MCI Telecommunications Corp. v. Public 

Service Commission, 840 P.2d 765, 775-76 (Utah 1992).  This case stems from the 1985 general 

rate case establishing utility rates.  After those rates were established, various matters transpired 

resulting in a stipulated series of reductions of rates and ultimately, pursuant to a 1988 rate case, 

the establishment of new general rates effective November 15, 1989.  Id.  Various utility 

customers filed a proceeding challenging the rates and requesting refunds of U.S. West's charges.  

Id.  The Commission ruled that such would constitute retroactive ratemaking, that there were no 

exceptions to that rule, and therefore dismissed the claim.  Id.  On appeal, however, the Utah 

Supreme Court in MCI Telecommunications Corp. v. Public Service Commission, 840 P.2d 765 

(Utah 1992), reversed the decision of the Commission, ruling that “utility misconduct” warranted 

an exception to the rule against retroactive rulemaking.  Id.   

As explained above, utility misconduct most certainly occurred here.  The Commission 

must recognize an exception to its usual rules in the face of this misconduct, or risk setting a 

precedent by which utilities are permitted recovery of costs regardless of their wrongdoing. 

C. DSS Withdrawals  

As explained in CUB’s Initial Brief, under the PBR, storage withdrawals were to be used 

to determine the storage credit adjustment which was subtracted from the Benchmark.  CUB Init. 

Br. at 35.  Upon commencement of the PBR, Nicor entered into a managed service arrangement 

with a third party for DSS service.  The result of this arrangement was that DSS withdrawals 

were no longer considered storage withdrawals for purposes of computing the SCA.  The Lassar 

Report found this improper, and upon restatement, certain DSS withdrawals were reclassified as 
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storage withdrawals.  CUB Ex. 1.02 at 2, 20-26.  However, not all physical DSS storage 

withdrawals were properly reclassified as storage withdrawals for purposes of calculating the 

SCA as required under the PBR.  CUB Ex. 1.0 2
nd

 Rev. at 41:1147-1151.  CUB Witness 

Mierzwa and Staff Witness Zuraski each concluded that an adjustment was necessary to account 

for additional DSS storage withdrawals not included in the restatement.  Staff Ex. 5.0 at 13-

14:239-255.  To support his position, Mr. Mierzwa relies on NIC 114180 which shows actual 

physical DSS withdrawals, and NIC 109409 (Nicor Gas Ex. 10.2) which shows the withdrawals 

used upon restatement.  CUB Ex. 2.0 at 14-15:325-336.  Mr. Mierzwa’s adjustment is based on 

the difference between the two DSS withdrawal quantities.  Id.   

 Nicor argues that Mr. Mierzwa has not justified his use of NIC 114180, which showed 

actual physical DSS withdrawals rather than those reflected upon restatement.  Nicor Init. Br. at 

19.  Because the Lassar Report addressed the DSS Storage issue and calculated a different 

adjustment than Mr. Mierzwa and Mr. Zuraski, the Company claims Mr. Mierzwa’s reliance on 

NIC 114180 is mere “speculation” that its outside auditors erred.  Nicor Init. Br. at 19-20.  Nicor 

claims that “its auditors obviously rejected reliance on that document,” referring to NIC 114180.  

Id.  This is not a “fact” on which the Commission can rely, however.  The Company’s outside 

auditors and SEC would have viewed the restatement strictly from an accounting perspective, 

and not from a regulatory perspective under the terms and conditions of the GCPP approved by 

the Commission.  To this point, witnesses Moes and Gulick were not even familiar with the work 

performed by the Company’s outside auditor or the SEC.  March 1 Tr. at 1457:4-11.   

Furthermore, if outside auditor approval was the standard by which the validity of the 

proposed adjustments in this proceeding was judged, this case would have been closed about 

nine years ago.  Indeed, none of the adjustments agreed to by Nicor in the Nicor-Staff Stipulation 



19 

 

would qualify as valid, simply because the restatement addressed the financial accounting aspect 

of those transactions.  As CUB, Staff and the AG have repeatedly argued throughout this 

proceeding, and what is implicitly accepted in the Nicor-Staff Stipulation, the restatement did not 

account for the totality of the impact those transactions had on ratepayers.  Thus, the fact that the 

Lassar Report produced a different adjustment is not in itself indicative of the validity of Mr. 

Mierzwa’s or Mr. Zuraski’s DSS Withdrawal adjustment.  Moreover, it is not clear in this record 

whether the auditors even reviewed the NIC 114180 document, let alone that they “obviously 

rejected reliance” on it, as Nicor posits.  Nicor Init. Br. at 20.  Even if they did, the fact that the 

Company’s outside auditors and the SEC accepted the Company’s restatement is not a valid 

reason to reject Mr. Mierzwa’s adjustment. 

Finally, Nicor notes that Staff withdrew its claim regarding DSS Withdrawals as part of 

the Nicor-Staff Stipulation.  Id. at 19.  While Staff withdrew its DSS Withdrawals adjustment in 

order to “reduce the uncertainty of litigation, to conserve resources, to avoid or to reduce the 

scope and complexity of the issues between them, and to simplify the resolution of issues in the 

Consolidated Proceedings,” (Nicor-Staff Stipulation at 2), Staff did not withdraw its testimony 

relating to this adjustment.  Staff’s settlement conciliation, therefore, is not a valid basis on 

which to reject Mr. Mierzwa’s adjustment.  The DSS Withdrawal adjustment supported by Mr. 

Mierzwa is essentially the same adjustment originally recommended by Staff Witness Zuraski.  

This was one of only two issues Staff determined it would concede to in the Nicor-Staff 

Stipulation.  Yet, Mr. Zuraski did not alter or withdraw his testimony on this matter. 

Nicor’s position that upon restatement DSS withdrawals were properly accounted for is 

undermined by the fact that, as explained in CUB’s Initial Brief, even after statement certain 

DSS withdrawals continued to be reflected as a managed service arrangement (i.e., treated as 
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withdrawals).  CUB Init. Br. at 36.  To properly account for all DSS withdrawals, therefore, the 

Commission should adopt CUB’s $8.15 million adjustment based on actual physical DSS 

withdrawals.  At a minimum, the Commission should adopt CUB’s $4.1 million DSS adjustment 

which corrects for the DSS volumes which inappropriately continue to be reported as a managed 

supply service rather than as a storage service. 

D. Manipulation of Storage Withdrawals 

Nicor devotes much of its Initial Brief on this issue complaining about and criticizing 

AG’s and CUB’s theories supporting their adjustments for 2001 storage withdrawals.  As 

detailed above, and in CUB’s Initial Brief, the theory is straightforward and comports with the 

Commission’s Second Interim Order in this Proceeding and the statutory requirements in Section 

9-224(b) of the Act.  Mr. Mierzwa’s storage adjustment simply looks at how Nicor operated the 

GCPP in light of how the Company claimed it would operate the GCPP in Docket No. 99-0127.  

In Docket No. 99-0127, in which the GCPP was established, the Company represented to the 

Commission that it would not do anything under the PBR to increase costs to ratepayers; that 

under the GCPP the interests of ratepayers and the Company were aligned; and the Company 

could not manipulate storage activity.  See CUB Ex. 1.0 2
nd

 Rev. at 48:1311-1327; Docket No. 

99-0127, Order at 15.  In each instance, this was a misrepresentation and the Company failed to 

live up to its commitments.  In addition, the Company deliberately concealed its intentions to 

liquidate low cost LIFO inventory.  See CUB Init. Br. at 28-29. 

Without presenting any Company witness who had direct knowledge of the operation of 

the GCPP during its unfortunate reign, Nicor baldly claims that physical storage operations in 

2000 and 2001 were dictated by market conditions, over which it had no control.  Nicor Init. Br. 

at 3, 21.  This “explanation” defies logic and the facts in this record for at least three principle 
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reasons.  First, it is undisputed that Nicor’s contract (NGPL) storage inventory was substantially 

below historic levels at the end of October and December 2000, a fact for which the company 

can provide no explanation.  Id. at 39:884-887; CUB Cross Ex. 1.  Mr. Mierzwa concluded that 

Nicor’s contract storage inventory level was deliberately maintained below historic levels to 

enable Nicor to access low-cost LIFO inventory at the end of calendar 2000.  CUB Ex. 2.0 Rev. 

at 39:866-867.  Second, as all parties appear to agree, due to a result of the reduced inventory 

levels existing at the end of 2000, less gas was available to be withdrawn during January 2001, 

and January 2001 withdrawals were reduced.  Because of the reduced level of withdrawals in 

January 2001 and Nicor’s desire to follow the SCR withdrawal percentages, it is undisputed that 

Nicor reduced its planned annual storage cycle from 87 Bcf in 2000 to 60 Bcf in 2001.  CUB Ex. 

2.0 Rev. at 39:868-870.  Third, while Nicor reduced storage withdrawals for sales customers, it 

provided Hub services by withdrawing sales customers’ gas from storage and loaning it to third-

parties, the affect of which was to increase the gas costs of sales customers.  Id. at 43:954-

44:987. 

The Lassar Report confirms that Nicor planned a greatly reduced storage cycle in 2001 in 

an attempt to beat the storage component of the Benchmark.  CUB Ex. 1.02 at 52, Note 24.  

Nicor had planned to reduce its 2001 withdrawal cycle as early as January 2001 and did this so it 

could “match its withdrawals to the SCR weightings.”  See Id.  By matching its withdrawals to 

the SCR, Nicor would limit its risk of underperforming against the storage component of the 

benchmark (Id.) – the only component over which the Company had any control.  Once the 

January 2001 storage withdrawal level was set at this reduced level, Nicor followed the monthly 

inventory withdrawal percentages used to develop the SCA, resulting in a reduced storage 

withdrawal cycle during 2001 which further served to increase costs for ratepayers and rewards 
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for Nicor.  CUB Ex. 2.0 Rev. at 38:856-41:923.  Because Nicor substantially reduced its storage 

withdrawals in 2001, the Lassar Report concluded, it was “forced to purchase large quantities of 

gas at historically high prices.”  CUB Ex. 1.02 at 52, Note 24.  Nicor therefore put its customers 

in a position where they were exposed to historically high-cost gas in order to reduce its risk of 

underperforming against the Benchmark.  This action undermined the basis under which the 

Commission determined that the Program was likely to result in rates lower than otherwise 

would have been in effect under traditional regulation. 

1. Nicor’s Theories Attempting to Explain the Lower Withdrawal Cycle in 2001 are 

Deficient 

 

The Company maintains that the lower storage withdrawal cycle related to market prices, 

weather and operational concerns.  The primary evidence presented by Nicor to sustain this 

theory, however, is the colder-than-normal weather in November and December 2000.  Nicor Ex. 

5.0R at 18:329-21:406.  The evidence in this proceeding, however, demonstrates that Nicor 

maintained its storage inventory well below historic levels long before cold weather arrived in 

November – and continued its lower withdrawals even after its storage inventories returned to 

normal.   

Nicor Witness Carpenter, who addressed this issue at length in testimony, could not offer 

an explanation as to why Nicor’s NGPL contract storage inventory was below the historic 

average because he did not investigate the level of NGPL storage inventory.  March 1 Tr. at 

1407:3-10; CUB Cross Ex. 1.  Furthermore, Nicor did not present any witnesses who were gas 

operations employees directly responsible for the implementation and operating of the PBR.  As 

a consequence, Nicor did not present evidence regarding the actions of its employees during the 

time the PBR was in operation to justify Nicor’s decision to reduce NGPL storage inventory.  

Nonetheless, not even Nicor disputes that its NGPL contract inventory was significantly below 
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historic levels, and that if NGPL inventory levels were higher, Nicor could have withdrawn more 

gas from storage in January 2001.  March 1 Tr. at 1403:21–1403:10. 

In another attempt to justify the fact that its storage levels in fall 2000 were at historically 

low levels, Nicor claims that “expected pricing created a disincentive to fill storage to the same 

degree as might have existed in prior years.”  Nicor Init. Br. at 40.  This claim is misleading.  

Nicor is authorized to recover its cost of gas on a dollar-for-dollar basis.  Under this type of 

regulation, there is no economic incentive for Nicor to not fill storage, regardless of gas prices, 

because those costs are borne by ratepayers.  There were no unique circumstances in 2000 that 

created this so-called absence of economic incentive to fill storage.  

2. Nicor Manipulated Storage Withdrawals to Track the SCA And Benefit Itself, 

Despite Claiming It Could Not and Would Not Do It. 

 

In its Initial Brief, Nicor implicitly acknowledges that it followed the monthly inventory 

withdrawal percentages included in the SCA.  Nicor Init. Br. at 24.  Nicor insinuates that this 

decision was not imprudent or unreasonable because otherwise it would have exposed Nicor to 

financial risk and it was simply following its historic practices.  Id.  CUB agrees that the SCA 

monthly withdrawal percentages are consistent with Nicor historical withdrawal percentages.  

However, that is not the relevant measure.  Nicor’s storage withdrawal quantities during the 

2001 were only 50 percent of average historical levels.  Clearly, Nicor’s 2001 storage withdrawal 

activity was not consistent with its historical practices despite its claims.  Regardless of this fact, 

Nicor’s admission that it followed the monthly inventory withdrawal percentages reveals that 

Nicor was able to significantly manipulate storage activity.  During 2001, Nicor significantly 

depressed its storage withdrawals, contrary to its claims in Docket No. 99-0127 that its ability to 

control storage was very limited.  See Docket No., 99-0127, Order at 15; CUB Ex. 1.0 2
nd

 Rev. at 

48:1308-1390. 
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 Nicor then attempts to create a false “inconsistency” in Mr. Mierzwa’s position by citing 

Mr. Mierzwa’s discussion of Nicor’s deviation from withdrawal percentages in September 2001 

and the remainder of 2001, claiming that Mr. Mierzwa is attempting to have it both ways.  Nicor 

Init. Br. at 25.  Nicor misconstrues Mr. Mierzwa’s analysis of the 2001 withdrawals in drawing 

this conclusion.  Mr. Mierzwa points to the Company’s failure to follow the SCA in September 

2001 and the remainder of 2001 as evidence that the Company could – and did – manipulate its 

withdrawal patterns to maximize its revenue potential to the detriment of ratepayers, because 

Nicor’s decision to lower the withdrawal cycle for the remainder of 2001 increased ratepayers’ 

costs.  CUB Ex. 1.0 2
nd

 Rev. at 51:1403-1421.   

Furthermore, Nicor claims that Mr. Mierzwa cannot show that any deviation from 

historical percentages in and after September 2001 harmed customers.  Nicor Init. Br. at 25.  

Nicor claims that its decision to deviate from the historical SCA monthly withdrawal percentages 

and further reduce withdrawals in September 2001 saved ratepayers $9.0 million in gas costs.  Id. 

at 26.  This claim is erroneous.  As explained by Mr. Mierzwa, Nicor’s decision to further lower 

the withdrawal cycle in September 2001 was done to improve Nicor’s performance under the 

PBR by avoiding the Benchmark decreasing impact of a projected SCA of $2.85 per Dth.  CUB 

Ex. 1.0 2
nd

 Rev. at 51:1403–1417.  While Nicor’s decision to further reduce the withdrawal cycle 

did save ratepayers approximately $0.40 per Dth, this savings was more than offset by ratepayers 

50 percent share of the $2.85 per Dth impact on the Benchmark.  Id.  This is yet another example 

of Nicor’s failure to keep its commitment not to increase costs to ratepayers and illustrates that 

the interests of Nicor and ratepayers were not aligned under the GCPP, as the Commission was 

lead to believe in Docket No. 09-0127. 
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 Nicor claims that the AG’s and CUB’s adjustment related to the 2001 storage withdrawal 

cycle should be rejected because it only considers storage activity during 2001, and does not 

consider activity during 2000 or 2002 when the PBR was also in operation.  Nicor Init. Br. at 28.  

CUB addresses this issue below.  However, if there were merit to the Company’s claim it 

certainly would have presented the analysis which it criticizes the AG and CUB for not 

providing. 

 The only claim advanced by a Company witness that further adjustments to Nicor’s gas 

costs and storage activity are required in conjunction with the 2001 storage withdrawal cycle 

adjustment were made by witness Carpenter.  As indicated in CUB’s Initial Brief, Nicor’s NGPL 

storage inventory was 17.5 Bcf below historic levels going into the winter of 2000-2001 which 

resulted in reduced inventory levels and a reduced level of storage withdrawals in January 2001.  

CUB Init. Br. at 54.  In response to this point, Witness Carpenter then correctly points out that 

Mr. Mierzwa is suggesting that Nicor should have purchased 17.5 Bcf more gas in 2000.  Mr. 

Carpenter criticizes Mr. Mierzwa’s 2001 storage withdrawal cycle adjustment because it fails to 

consider the costs associated with the additional 17.5 Bcf purchased.  On cross-examination, 

however, Mr. Carpenter conceded that if Nicor did purchase an additional 17.5 Bcf and that gas 

was in storage at the end of 2000, Nicor’s customers would not have paid for any of that gas 

because sales customers do not pay for gas until it is withdrawn from storage.  March 1 Tr. at 

1413:4–1414:8.  Therefore no adjustment is appropriate or necessary to reflect the value of 

additional purchases of 17.5 Bcf.   

However, CUB does agree with Mr. Carpenter that an adjustment may be appropriate to 

account for the foregone benefit of accessing low-cost LIFO inventory in 2000.  March 1 Tr. at 

1414:21–1415:4; CUB Cross Ex. 4.  As shown on CUB Exhibit 1.09, the benefit associated with 
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the 17.5 Bcf of LIFO inventory liquidation in 2000 was $27.215 million.  This amount should be 

subtracted from Mr. Mierzwa’s initially proposed adjustment of $155.321 million for a total 

refund of $128.106 million. 

3. Nicor’s 2001 Storage Levels Were Well Below Historic Levels 

 

 Nicor erroneously contends that storage inventory levels at the end of October 2000 were 

similar to what they had been historically.  Nicor Init. Br. at 31.  As shown on Figure 1 of Mr. 

Carpenter’s Surrebuttal Testimony, however, the end of October 2000 inventory balance was 

lower than the balance the previous six years, with only one exception: 1999.  Nicor Ex. 10.0 at 

8.  This exception is easily explained: as the implementation date of the PBR approached 

(January 1, 2000), Nicor had incentives to keep its storage inventory low and engaged in 

activities designed to do so.  See CUB Ex. 1.02 at 20-26.  Therefore, Nicor’s end of October 

1999 storage inventory balance should not be considered representative of Nicor’s historic 

balances. 

Nicor claims that the AG and CUB did not present evidence that Nicor’s low-level of 

storage withdrawals during 2001 were attributed to Nicor’s efforts to access low-cost LIFO layer 

gas.  Nicor Init. Br. at 29-30.  However, the evidence is clear that Nicor’s low-level of storage 

withdrawals during 2001 was due to the fact that Nicor’s NGPL storage levels were maintained 

well below historic levels during 2000, meaning less gas was available to be withdrawn in 

January 2001.   

Storage inventories are generally at their highest level at the end of October, which is 

typically considered the beginning of the storage withdrawal season (Ex. 2.0, 39:876–878), a 

premise with which Mr. Carpenter agreed.  March 1 Tr. at 1403:21–1404:6.  Also, as explained 

in further detail below, Mr. Carpenter also agreed that at the end of October 2000, Nicor’s NGPL 
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storage inventory was 17.5 Bcf below Nicor’s historic average.  Id. at 1401:1-6.  Witness 

Carpenter further agreed that in 2000, Nicor accessed 17.5 Bcf of low-cost LIFO inventory gas.  

Id. at 1412:15–18.  LIFO inventory is accessed when inventory levels at year’s end are below 

that of the prior year.  There is an obvious correlation, therefore, between Nicor maintaining 

NGPL inventory at a level 17.5 Bcf below historic levels and accessing 17.5 Bcf of low-cost 

LIFO inventory.   

Furthermore, Nicor’s claims that after January 2001, it could not have withdrawn gas 

from storage throughout 2001 that matched the withdrawals in other periods, (Nicor Init. Br. at 

32), is not consistent with the facts in this proceeding.  While reducing withdrawals for its sales 

customers, Nicor provided Hub services to third-parties where it withdrew sales customers’ gas 

from storage and delivered it to third-parties for a profit.  In February and March 2001, Nicor 

withdrew 8.0 Bcf of sales customers’ gas from storage to loan to third parties, CUB Ex. 2.0 Rev. 

44:977–980.  Clearly, additional withdrawals were possible.  Nicor could have delivered this gas 

to sales customers, but elected not to do so, and instead manipulated storage withdrawal volumes 

by reducing the withdrawal cycle to match the SCA percentages.  Id. 45:1001–1007.  Nicor’s 

storage activities in the summer of 2000 and winter of 2000-2001 increased costs to ratepayers 

despite the Company’s commitment in Docket No. 99-0127 not to do so.  Its activity also 

showed that the interests of Nicor and ratepayer were not aligned, and that the Company could 

readily manipulate its storage activity.  This had the effect of increasing the gas costs of sales 

customers.  Id.   

 Peoples Gas Light & Coke Company (“Peoples Gas”) similarly loaned gas to third parties 

during the winter of 2000-2001, and the Commission found that activity to be imprudent.  The 

Commission’s review in that proceeding was an annual reconciliation proceeding of Peoples 
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Gas’ Purchased Gas Adjustment (“PGA”) clause, under Section 9-220(a) of the Act.  The 

Commission concluded that Peoples Gas’ provision of hub services during the reconciliation 

period was imprudent: 

Record evidence indicates that PGL loaned gas to third-parties that 

was originally purchased to meet some of consumers’ supply needs 

during the winter months. Commission regulations bar a utility 

from engaging in any transaction that raises the costs that are 

passed on to consumers. These regulations provide that utilities 

“shall refrain from entering into any such transaction” that would 

raise such charges. (83 Ill. Adm. Code 525.40(d)). (emphasis 

added). Were the Commission to accept PGL’s position, we would 

only encourage utilities to use assets meant for consumers as a 

means to cull corporate profit that is not passed on to consumers. 

We would also be encouraging utilities not to actively participate 

in gas price reduction on behalf of consumers. 
 

Illinois Commerce Commission, on its own motion, vs. Peoples Gas Light and Coke Company, 

Reconciliation of revenues collected under gas adjustment charges with actual costs prudently 

incurred, ICC Docket No. 01-0707, Order at 94.  While Nicor was operating under Section 9-244 

of the Act, which does not explicitly invoke Part 525.40(d) of the Commission’s Rules, the 

transactions that occurred under the GCPP are to be examined in a similar light.  In the instant 

docket, the Commission must find that the program is likely to result in rates lower than 

otherwise would have been in effect under traditional regulation.  220 ILCS 5/9-244(b)(2).  This 

is a virtually identical standard to the § 525.40(d) that requires the utility to refrain from the 

opposite (taking action that raises gas costs). 

Therefore, the Commission must find at a minimum that Nicor’s hub activities warrant an 

adjustment, as these activities undermined the Commission’s finding that the GCCP was likely to 

result in lower rates.  If the Commission does not accept CUB’s initial recommended adjustment 

related to the 2001 storage withdrawal cycle, the Commission should at a minimum require the 8 

Bcf which Nicor withdrew from storage and loaned to third parties to be considered storage 
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withdrawals under the PBR and adjust Nicor’s performance accordingly.  Based on the $2.7503 

storage credit rate for 2001, Nicor would be required to refund $11.0 million to customers 

(8,000,000 x $2.7503 x 50 percent). 

4. The Supposed Cold Weather in November and December 2000 Did Not Account for 

Low Storage Inventories at the End of 2000  

 

Nicor claims that it was the colder-than-normal weather in November and December 

2000 that caused the low-storage inventory levels which existed at the conclusion of 2000 and 

the reduced level of withdrawals in January 2001.  However, as explained by Mr. Mierzwa, 

colder-than-normal weather in November 2000 only increased sales by 3,653,800 Dth, but Nicor 

actually withdrew 11,200,000 Dth more from storage than normal planned levels.  CUB Ex. 2.0 

Rev. at 34:767; 36:804).  In December 2000, colder-than-normal weather increased sales 

11,600,000 Dth, but Nicor’s actual storage withdrawals were nearly identical to normal planned 

levels.  CUB Ex. 2.0 at 37:823, 834-836.  Clearly, the colder-than-normal weather in November 

and December 2000 did not contribute significantly to the low-storage inventory levels at the end 

of the year.  The decline in storage inventory which can be attributed to colder-than-normal 

weather is the 3,653,800 Dth increase in sales in November because Nicor’s storage withdrawals 

in December 2000 were consistent with normal planned levels.  

 There is no dispute that the gas price increases experienced during the month of 

November 2000 contributed somewhat to the reduced end-of-year storage inventory levels.  As 

explained by Mr. Mierzwa, Nicor’s November 2000 withdrawals were higher than planned 

levels.  CUB Ex. 2.0 Rev. at 36:804.  However, this impact was significantly less than the 17.5 

Bcf impact of Nicor’s failure to fill its NGPL storage.   

 Moreover, in Docket No. 99-0127, Nicor claimed its ability to shift storage withdrawals 

was limited and that storage withdrawals are largely determined by weather by operational 
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requirements and therefore cannot be manipulated.  Docket No. 99-0127 at 15.  The Company 

also claimed that, in order to shift storage withdrawals, it would be necessary to predict market 

prices and the Company denied any ability to make such accurate predictions.  Id.  Yet in 

November 2000, the Company shifted storage withdrawals in response to the increase in market 

prices in total contradiction to their representations to the Commission. 

5. Nicor Ignored Evidence that It Did, In Fact, Access LIFO Gas Through Physical 

Withdrawals  

 

 Nicor claims that it was unnecessary to physically deplete, or as CUB has argued, not fill, 

storage because Nicor could use accounting strategies such as prefills to do so.  As support for 

this claim, Nicor quotes the Lassar Report: 

Storage prefills were the foundation of Nicor [Gas’] PBR strategy, and 

changing the accounting treatment of these prefills has a dramatic effect 

on Nicor [Gas’] performance under the PBR.  In effect, without the 

benefit of Nicor [Gas’] assumed accounting treatment of prefill 

transactions, Nicor [Gas] cannot access the low-cost LIFO layers it 

recognized on its financial statements.  Id. at 63. 

 

The evidence in this proceeding demonstrates that the Lassar Report was wrong on this point.  

Nicor did access low-cost LIFO inventory without the use of prefill accounting.  In its Initial 

Brief, Nicor at least acknowledged the possibility that it used physical withdrawals to access 

LIFO layers, but claims there is no evidence this actually occurred. 

Of course the availability of prefills would not necessarily 

preclude the use of physical withdrawals as another means to 

access low-cost LIFO, but in the absence of any evidence that 

Nicor Gas in fact used the physical withdrawal method to do so, 

and in light of the evidence that Nicor Gas had no incentive or 

need to do so, it would be unreasonable for the Commission to find 

that Nicor Gas nonetheless risked its important inventory levels 

and the security of supply to its customers to achieve an objective 

it could, and did, achieve by other means. The overwhelming 

evidence shows that the hypothesis that Nicor Gas’ year 2000 

withdrawals were motivated by efforts to access low-cost LIFO 
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inventory is not consistent with its actual strategy to access those 

layers through the accounting treatment of storage prefills. 

 

Nicor Init. Br. at 34.  Nicor fails to provide any evidence that it did not use physical withdrawals 

to access low-cost LIFO gas because the facts in this record demonstrate that it did.  After the 

Lassar Report, Nicor restated its 2000 and 2001 PBR results to eliminate prefill accounting 

because prefill accounting was deemed improper.  However, even after the effects of prefill 

accounting were removed by the restatement, Nicor still accessed an additional 17.5 Bcf of low-

cost LIFO layer gas.  Mr. Carpenter agreed with this observation.  March 1 Tr. at 1412:15–22.  

6. Nicor’s Attempts to Distract the Commission with Irrelevant “Facts” Should be 

Ignored 

 

First, the Company criticizes Mr. Mierzwa and Mr. Effron for lacking experience 

managing or operating gas storage facilities.  Nicor Init. Br. at 22.  The thrust of CUB’s and the 

AG’s storage adjustment has little to do with operational requirements of Nicor’s storage fields, 

however, and therefore an operational expert was wholly unnecessary.  The operational 

characteristics of its storage withdrawal cycle are irrelevant to Mr. Mierzwa’s adjustment, which 

is premised on the Company’s deliberate reduction to its storage cycle to access low-cost LIFO 

gas and the significant ramifications of that the reduced storage cycle on its customers’ gas costs. 

Second, Nicor claims to have had the lowest cost of gas of any Illinois utility.  Nicor Init. 

Br. at 23.  As explained in CUB’s Initial Brief, this information is both erroneous and irrelevant.  

CUB Init. Br. at 16-17.  The relationship between Nicor’s gas costs and those of other Illinois 

utilities has no bearing on this proceeding.  The Commission does not set rates for one Illinois 

gas utility based on the costs of another.  Messrs. Moes and Gulick both agreed that many factors 

can affect the gas cost rates of a utility, and a direct comparison of those rates is not a valid basis 

in itself for evaluating utility performance.  March 1 Tr. at 1456:2-11.  Moreover, Nicor’s 
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comparison includes base rate charges, which renders the comparison meaningless.  A 

comparison of Nicor’s overall rates with those of other Illinois utilities is not a proper basis for 

the evaluation of Nicor’s performance under the PBR.  CUB Ex. 2.0 Rev. at 2-3:39-52.  In any 

event, during the PBR, Nicor improperly access low-cost LIFO storage inventory which gave it a 

favorable gas cost advantage over other Illinois utilities, and the data relied upon by Company to 

support its claim was prior to restatement and, therefore, inaccurate.  March 1 Tr. at 1453:19–

1454-1. 

E. Refund Allocation 

CUB continues to support Staff’s proposal as the most appropriate allocation 

methodology, but reserves the right to revisit this issue and take different position at a later stage 

of this proceeding. 

 

III. CONCLUSION 

As outlined in CUB’s Initial Brief, Nicor agreed not to object to the Commission 

ordering refunds based upon certain Staff adjustments in their Stipulation with Staff.  Nicor-Staff 

Stipulation at 3.  The Commission should order those refunds (with the exception of the 

difference in the LIFO-derived savings, which should be calculated using Mr. Mierzwa’s 

approach as discussed supra), and should order additional refunds to remedy the issues 

associated with Additional DSS Withdrawals, Storage Carrying Charges and the 2001 Storage 

Manipulation for the reasons detailed herein.   

As shown on CUB Exhibit 2.01, CUB initially recommended adjustments of $256.6 

million, on which ratepayers would be owed $54.8 million in interest through December 31, 

2011, for a total refund (inclusive of the refund amount agreed to in Nicor-Staff Stipulation) of 
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$305,432,079.  As discussed in CUB’s Reply Brief above, CUB’s initial adjustment should be 

reduced by $27.215 million plus interest to reflect the LIFO benefit associated with 17.5 Bcf of 

withdrawals during 2000.   
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