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REPLY BRIEF OF STAFF WITNESSES  
OF THE ILLINOIS COMMERCE COMMISSION 

 
I. Introduction 

 The Illinois Commerce Commission (“Commission”) Staff Witnesses assigned to 

these consolidated proceedings (“Staff”), through counsel, offer this Reply Brief 

pursuant to Section 200.800 of the Commission’s Rules of Practice (83 Ill. Adm. Code 
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200.800) and in accordance with the schedule set by the Administrative Law Judges on 

November 10, 2011. Aside from issues addressed in this Reply Brief, Staff stands by 

the positions articulated in the Initial Brief of Staff Witnesses of the Illinois Commerce 

Commission (“Staff Initial Brief”).  Failure to address a specific issue in this Reply Brief 

does not constitute a change of position from the Staff Initial Brief. 

 

II.  Factual/Procedural Background 

 In addition to the factual and procedural background laid out in the Staff Initial 

Brief filed on April 5, 2012, Staff notes that all active parties to these consolidated 

proceedings filed initial briefs on April 6, 2012.  

  

III.  Contested Issues 

 Under the Nicor-Staff Stipulation, as was noted in our Initial Brief, Staff is taking 

no position on any issue other than the issues raised by Staff Witnesses. (Nicor/Staff 

Ex. 1, fn. 1.) Submitted below is the reply of the Staff Witnesses to argument in the 

Initial Brief of the Citizens Utility Board (“CUB Brief”), related to the issue of the amount 

of the LIFO benefit (Issue III.A on the Common Outline (“Common Outline”) circulated 

by counsel for Nicor; see, Tr. p. 1511-1512), and the Initial Brief of the Retail Energy 

Supply Association and Interstate Gas Supply of Illinois, Inc. (“RESA Brief”), related to 

the issue of refund allocation (Issue III.L on the Common Outline).  

A. LIFO Benefit  

 CUB argues: 
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Mr. Mierzwa recommended that 100 percent of the benefits associated 
with the liquidation of low-cost LIFO inventory be credited to ratepayers, 
which results in a credit of $24.0 million to ratepayers. CUB’s LIFO 
adjustment is based on the difference between market costs and low-cost 
LIFO layer costs weighted by the storage injection percentages included in 
the Storage Credit Adjustment component of the PBR (CUB Exhibit 1.09). 
Witness Zuraski’s LIFO adjustment – $21,871,934, the amount included in 
the Nicor-Staff stipulation – is based on an average of monthly market 
prices which existed during the 2000-2002 PBR period, weighted by the 
monthly quantities of gas deliveries to customers. Staff Ex. 1.0 at 22:436-
445. CUB’s proposed LIFO adjustment is more appropriate than the 
adjustment supported by Staff (and adopted in the Nicor-Staff Stipulation), 
since it is based on storage activity rather than deliveries to customers.  

(CUB Brief, p. 26.)   

 CUB and Staff agree that Nicor should not be permitted to retain a share of the 

PBR “savings” that can be attributed to the liquidation of the LIFO layers.  Furthermore, 

CUB and Staff agree that this value should be derived by comparing the average cost of 

the liquidated LIFO layers with the average of monthly market prices that prevailed 

during the 2000-2002 PBR period.   

 Staff witness Zuraski computed the weighted average of monthly market prices 

that prevailed during the 2000-2002 PBR period, using as weights the monthly 

quantities of gas deliveries to customers.  This computation also was adopted in the 

Nicor-Staff Stipulation.  However, CUB opines that, in computing the weighted average 

of monthly market prices, the weights utilized should be the storage injection 

percentages included in the Storage Credit Adjustment component of the PBR.  

 Presenting a perfect example of the logical fallacy, petitio principia (i.e., 

"assuming the premise," also known as "begging the question"), CUB states that its 

LIFO adjustment “is more appropriate than the adjustment supported by Staff (and 
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adopted in the Nicor-Staff Stipulation), since it is based on storage activity rather than 

deliveries to customers.”  While CUB cites some record support for its proposed LIFO 

adjustment (CUB Exhibit 1.09), neither that exhibit nor the sponsoring witness’ 

testimony  explains why using an average market price weighted by injections is 

appropriate, let alone more appropriate than using an average weighted by deliveries to 

customers. (see, generally, CUB Ex. 1.0 2nd Revised “Revised Direct Testimony of 

Jerome D. Mierzwa” and CUB Ex. 2.0 Revised “Rebuttal Testimony of Jerome D. 

Mierzwa”.) Furthermore, in his rebuttal testimony, Mr. Mierzwa was neither asked nor 

offered to explain how Staff witness Zuraski’s LIFO adjustment (based on deliveries to 

customers) was inferior to Mr. Mierzwa’s own adjustment.   In contrast, Mr. Zuraski 

explained that “[t]o perform this computation, one must make assumptions about when 

the net withdrawals actually occurred because market prices vary significantly.” (Staff 

Exhibit 1.0R, 22:433-435; emphasis added.)  He further explained that he settled on 

using deliveries to customers as the weights because “the main component of the 

benchmark is the Market Index Cost (over the three PBR years, comprising over 90% of 

the total benchmark), and the Market Index Cost is the sum (over the 12 months of the 

year) of the monthly market price index times the actual monthly quantity of gas 

delivered to customers.”  (Staff Ex. 1.0R, 22:440-443.) In short, the Commission should 

decline to accept CUB’s bare assertion that Mr. Mierzwa’s methodology is “more 

appropriate.”   

 In addition, Mr. Zuraski’s methodology of valuing the LIFO benefit in terms of 

deliveries to customers (rather than storage injections) more nearly tracks the operation 

of the Commission’s purchased gas adjustment (PGA) rules (83 Ill. Adm. Code 525) 
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(“Part 525”), which were in full effect during 1999, and as modified by the Commission’s 

Order of November 23, 1999, in Docket No. 99-0127, during calendar years 2000 

through 2002. Under Section 525.40, recoverable gas costs include “the cost of gas 

estimated to be withdrawn from storage during the base period.” (83 Ill. Adm. Code 

525.40(c).) Ultimately, the cost of storage gas is recovered under the PGA at the time it 

is withdrawn from storage. Mr. Zuraski’s methodology for valuing the LIFO benefit is 

consistent with this reality. 

 For all the above reasons, Staff strongly believes that adopting the LIFO 

adjustment included in the Nicor-Staff Stipulation is well supported by the record, and 

should be adopted by the Commission as the appropriate resolution of the LIFO benefit 

issue. 

L. Refund Allocation 

1. Introduction 

 The only parties critical of Staff Witness Mary Everson’s approach to refund 

allocation were the Retail Energy Supply Association (“RESA”) and Interstate Gas 

Supply of Illinois, Inc. (“IGS”) (although RESA and IGS are separate parties, they filed 

the same initial brief, and are collectively referred to herein as “RESA”). These parties 

did not proffer evidence supporting a specific refund methodology during the evidentiary 

portion of these proceedings, attempting instead to make such a proposal in their brief. 

The Commission should decline to adopt the RESA approach because the approach is 

not described clearly and is thus impossible to implement faithfully, because it relies for 

evidentiary support upon statements incorrectly ascribed to a Staff Witness, because it 
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rests in part upon a misinterpretation of the Commission’s PGA rules, and because it is 

neither more fair nor more equitable than the Staff’s proposed approach.  

2. Lack of Clarity 

 The RESA Brief recommends the following methodology for refund allocation: 

The $64 million refund (or the dollar amount of any refund ordered in this 
proceeding) should be allocated to all Rates based on each Rate’s share 
of the total PGA gas consumed by all Rates during calendar years 1999-
2002. Each Rate’s allocation should be divided by the total number of 
customer accounts (both sales and transportation) receiving service under 
that Rate on the date the Commission’s Order is entered. Refunds to all 
Rates shall be provided to both sales and transportation customer 
accounts.   
(RESA Brief, pp. 9-10.) 

 

 It is does not define the term “Rate” by reference to the specific tariffs of Nicor 

Gas or otherwise. The RESA Brief contains no other elaboration that would make the 

recommendation understandable or possible to implement. 

3.  Evidentiary Support 

 RESA’s proposed refund methodology has absolutely no support in the 

evidentiary record. It does, however, attempt to provide support for the RESA position 

by mischaracterizing the testimony of Staff Witness Mary Everson. 

 According to RESA, “Ms. Everson acknowledged that under her proposed refund 

method, refunds would be made to customers who were sales customers at the time of 

the refund; however, refunds would not be made to customers who were transportation 

customers at the time of the refund.” (RESA Brief, p. 8.)  

 While it is true that Ms. Everson agreed that “any refund in this proceeding would 

be refunded to Nicor Gas customers who were PGA customers at the time of the 
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refund,” and that PGA customers are also referred to as sales customers (Tr., p. 1291), 

her testimony concerning transportation customers was as follows:  

 Q. [By counsel for RESA] If I can repeat the question, Ms. 
Everson, am I correct that under your proposed refund method, refunds 
would not be made to Nicor Gas customers who are transportation 
customers at the time of the refund? 
 
 A. It’s my testimony that we follow the PGA rule, the Illinois 
Administrative Code Part [525.70] and the method – using that 
methodology for issuing a refund. 
 
 Q. Okay. And other than [under that?] methodology, am I 
correct that the refund would go to PGA customers or sales customers 
and not transportation customers who are non-PGA customers? 
 
 A. Well, I know it will go to the PGA customers. 
 
 Q. Thank you. 
   Ms. Everson, am I correct that customers who are 
transportation customers at the time of any refund in this proceeding but 
who were receiving sales service at any time during the years 1999 to 
2002 would’ve paid gas charges to Nicor Gas . . . for the periods they 
were sales customers? 
 
 A. My answer is the same as it was in my data request 
response, basically the refund will go to PGA customers who are 
customers at the time of the refund. I did not testify about transportation. 
In fact, no party has provided any testimony during the proceeding 
regarding any alternative method. 
 
(Tr., pp. 1296-1298.) 

 As this colloquy makes abundantly clear, Ms. Everson stated that the refund “will 

go to the PGA customers” (Tr., p. 1297:9-10) and “will go to PGA customers who are 

customers at the time of the refund” (Tr., p. 1297:20-22).  She did not state that the 

“refunds would not be made to customers who were transportation customers at the 

time of the refund.” Indeed, she specifically declined to testify regarding how her 

proposal would affect transportation customers – her statement that: “I did not testify 
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about transportation[,]” (Tr., p. 1298), is conclusive on this point.  In fact, the Nicor Gas 

PGA tariff, Rider 6, is not in its entirety inapplicable to transportation customers.1  

4. Misinterpretation of PGA Rules 

 RESA argues that the Commission is not required to utilize Factor O (the ordered 

reconciliation factor resulting from annual PGA reconciliation proceedings, as 

contemplated by 83 Ill. Adm. Code 525.60 and 525.70) to make a refund in this 

proceeding, in part, by stating that “The $64 million refund does not fall within the 

meaning of Section 525.70.” (RESA Brief, p. 4.) RESA attempts to support this through 

its claim that “the $64 million to be refunded [does not] result from errors in the 

reconciliation statement for the reconciliation years in question.” (Id.)  

 In Staff’s view, however, the opposite is true:  

 Staff’s evidence demonstrates that the reconciliation statements 
filed by Nicor Gas for each year from 1999 through 2002 do not reflect the 
adjustments shown by Staff for each of these years. Staff thus 
recommends that the Commission find that the Company has made errors 
in its reconciliation statements for each of those reconciliation years, 
pursuant to 83 Ill. Adm. Code 525.70(b), and include this finding in a final 
Order, along with interest authorized by the Commission. 
  
(Staff Initial Brief, pp. 13-14.) 
 

 Staff stands by the recommendation it made in its Initial Brief. 

5.  Fairness  

 Perhaps the greatest flaw in the RESA Brief, however, is its attempt to support its 

refund allocation methodology—which is not articulated in, let alone supported by, the 

                                            
1
 Rider 6 itself provides for a “Transportation Service Adjustment,” to include “credits for collected gross 

revenues received by the Company from the operation of its Chicago area Hub and any other costs and 
revenues as approved and ordered by the Illinois Commerce Commission to be applied to transportation 
customers.” Northern Illinois Gas Company, Ill.C.C. No. 16, Sixth Revised Sheet NO. 58.  
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evidentiary record in these consolidated proceedings—by selectively focusing on 

customer groups for whom the PGA method would be inequitable: 

 Since the period of calendar years 1999-2002, many of Nicor Gas’ 
sales customers have become transportation customers; i.e. customers 
who purchase their natural gas supply from Alternative Retail Gas 
Suppliers (including IGS and members of RESA), but continue to receive 
delivery service from Nicor Gas. As of December 31, 1999, Nicor Gas had 
1,861,308 sales customers and 67,733 transportation customers. 
[Footnote omitted.] However, as of December 31, 2011, Nicor Gas had 
1,932,591 sales customers and 252,297 transportation customers, 
approximately 185,000 more transportation customers that in 1999. 
[Footnote omitted] Some of the customers who were transportation 
customers as of December 31, 2011, were sales customers during some 
or all of the calendar years 1999 through 2002. The exact number is not 
known. In April 2006, Nicor Gas implemented a new customer billing 
system and detailed billing data prior to this date is not available. 
[Footnote omitted.] 
 
(RESA Brief, p. 8.) 
 

 Although there is no number, or even estimate, of such customers in the 

evidentiary record, it is likely that, as RESA notes, some Nicor Gas customers who took 

sales service at some point between the beginning of 1999 and the end of 2002 are 

now transportation customers.  

 The following scenarios are also likely, however. First, it is likely that some 

customers who were Nicor Gas customers served under the PGA between 1999 and 

2002 have ceased to be Nicor Gas customers since the end of 2002; of these, some will 

have stayed on sales service until termination, while others will have become 

transportation customers before they ceased taking service from Nicor Gas. Second, it 

is likely that new businesses have been formed and new customers have otherwise 

begun to take service in the Nicor Gas service area after 2002; again, of these 

customers, some will have been sales customers for some or all of the time, and some 
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will have begun service as transportation customers. Under Staff’s reading of the RESA 

recommendation, all Nicor Gas transportation customers would share in the refund 

attributable to 1999-2002 PGA overcharges—even customers who have never 

purchased a therm of commodity from Nicor Gas, as long as they became 

transportation customers at any point before the date the refund is made.  

 RESA is thus recommending that Nicor Gas customers who purchased PGA gas 

between 1999 and 2002, and who still purchase PGA gas at the time of the refund, 

should partially fund payments to customers who have never purchased gas from Nicor 

Gas, including all of those who became customers after 2002. The RESA Brief does not 

begin to explain how such a result is less “unfair” and “inequitable” than Staff’s 

recommendation.    

6. Summary 

 Staff does not suggest that its refund allocation methodology would make each 

and every customer whole, dollar for dollar, to the extent they took service under the 

PGA from 1999 through 2002. The facts set forth in the Agreed Stipulation of Facts 

Between Nicor Gas and the Retail Energy Supply Association (RESA/IGS Ex. 1.0), as 

well as practical considerations, make precisely targeted refunds virtually impossible. 

Staff’s refund allocation has three significant advantages over RESA’s, however. First, it 

is supported by the evidentiary record. Second, it can be readily understood and easily 

implemented. Third, four of the five relevant dockets in these consolidated proceedings 

(Docket Nos. 99-0481, 00-0718, 01-0705, and 02-0725; see Second Interim Order, 

entered December 17, 2002, first ordering paragraph, p. 6) are PGA reconciliation 

cases, and Part 525 clearly applies.      
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 In the absence of a solution that would make each and every affected customer 

of Nicor Gas whole, Staff simply suggests that the Commission follow its own rule and 

order refunds pursuant to that rule consistent with Staff’s proposed methodology. 

IV. Conclusion 

 For the reasons set forth in this Reply Brief, Staff recommends that the 

Commission enter an order accepting the Staff adjustment for the LIFO benefit as 

described above, and ordering Nicor Gas to refund its customers the amount of $64 

million, using the refund method prescribed in the Commission’s own rules. 

       Respectfully submitted,  

 

 

       ________________________________ 

       MATTHEW L. HARVEY 
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