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Pursuant to the schedule established by the Administrative Law Judges in this proceeding, the 

Retail Energy Supply Association (“RESA”)
1
 and Interstate Gas Supply of Illinois, Inc. (“IGS”) 

hereby submit their Reply Brief in this proceeding.  This Reply Brief follows the common outline 

agreed upon by the parties in this proceeding. 

II. BACKGROUND 

As indicated in our Initial Brief, the only issue in which RESA and IGS have an interest is, if 

the Commission does order a refund, the mechanism by which such refund would be made to the 

customers of Nicor Gas.  Consequently, this Reply Brief will only respond to the Initial Briefs of 

those parties which addressed the issue of the refund mechanism:  the Citizens Utility Board 

(“CUB”), Northern Illinois Gas Company d/b/a NICOR Gas Company, (“Nicor Gas”), and the 

Commission Staff. 

III. CONTESTED ISSUES 

L. REFUND ALLOCATION--THE COMMISSION IS NOT REQUIRED TO 

UTILIZE FACTOR O TO MAKE A REFUND IN THIS PROCEEDING. 
 

Nicor Gas and CUB 

Nicor Gas states that the only refund allocation proposal supported by testimony in this 

proceeding is that of Staff witness Mary Everson and that Nicor Gas “does not object to Staff’s 

proposal”.  However, Nicor Gas notes that RESA (and IGS) apparently opposes Staff’s proposal, but 

“has offered no testimony suggesting an alternative approach”.  Therefore, Nicor Gas indicates that it 

reserves its right to respond in its Reply Brief to any RESA proposal set forth in briefs.  (Nicor Gas 

                                                 
1
 RESA’s members include:  Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, Inc.; 

Direct Energy Services, LLC; Energetix, Inc.; Energy Plus Holdings, LLC; Exelon Energy Company; GDF SUEZ Energy 

Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, Inc.; Just Energy; 

Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; MXenergy; NextEra Energy Services; Noble 

Americas Energy Solutions LLC; PPL EnergyPlus, LLC; Reliant Energy Northeast LLC; Transcanada Power Marketing 

Ltd. and TriEagle Energy, L.P..  The comments expressed in this filing represent the position of RESA as an organization 

but may not represent the views of any particular member of RESA. 
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In. Br., p. 44)  Similarly, CUB states that it supports Staff’s proposal as the most appropriate 

allocation methodology, apparently on the basis that no “witness presented contradictory testimony in 

this proceeding”.  (CUB In. Br., p. 66)   

RESA and IGS respond that there is evidence in this proceeding not only supporting a refund 

mechanism other than that proposed by Staff, but also that Staff’s proposed method is not appropriate 

in that it would deny a refund to transportation customers, many of whom were sales customers 

during the time period covered in this consolidated proceeding.  This evidence was set forth in the 

Agreed Stipulation of Facts between Nicor Gas and RESA (RESA/IGS Ex. 1.0) and during the cross-

examination of Staff witness Everson. (TR. 1291-1298) For example, under Staff’s methodology, a 

customer who was a sales customer from 1999 to 2012, but who switches to transportation service 

days before the date of refund would not receive a refund.  In contrast, someone moving into Nicor 

Gas’ service territory who becomes a sales customer days before the date of the refund would receive 

a refund.  That is simply inequitable. 

RESA’s and IGS’ Initial Brief at pages 3-9 demonstrates that the evidence in this proceeding 

supports a different refund mechanism than the inequitable method proposed by Ms. Everson.  That 

Initial Brief also sets forth an appropriate refund methodology, similar to the refund methods used by 

the Commission in other proceedings, which is supported by the evidence in this proceeding.  

(RESA/IGS In. Br., pp. 9-10) 

Commission Staff 

In its Initial Brief, the Commission Staff states that it supports Staff Witness Mary Everson’s 

recommendation that any refund in this proceeding be refunded to Nicor Gas’ PGA customers 

through an Ordered Reconciliation Factor (Factor O) of Rider 6, Gas Supply Cost, of Nicor Gas 

Schedule of Rates.  (Staff In. Br., p. 13)  The Commission Staff claims that Ms. Everson’s proposed 
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refund methodology is appropriate because Nicor Gas “has made errors in its reconciliation 

statement” for the reconciliation years 1999-2002 and cites 83 Ill. Admin. Code Section 525.70 (b).  

(Id., pp. 13-14)  However, this claim is incorrect.  As demonstrated in detail in RESA and IGS’ Initial 

Brief at pages 4-5, the $64 million refund, set forth in the Stipulation between Nicor Gas and the 

Commission Staff, does not fall within the meaning of Section 525.70.   

Section 525.70 (b) provides for the possibility of refunds at the conclusion of a reconcilation 

proceeding, commenced pursuant to Section 525.70 (a): 

If, after hearing, the Commission finds that the utility has not shown all costs to be prudently 

incurred or has made errors in its reconciliation statement for such reconciliation year, the 

difference determined by the Commission shall be refunded or recovered, as appropriate, 

under the Ordered Reconciliation Factor (Factor O), along with any interest or other carrying 

charge authorized by the Commission.  (83 Ill. Admin. Code Section 525.70 (b), emphasis 

added) 

 

However, under the Stipulation between the Commission Staff and Nicor Gas, the $64 million to be 

refunded is not an amount that represents imprudence and the Commission Staff does not claim that it 

does.  Moreover, despite the claim in the Commission Staff’s Initial Brief, the $64 million does not 

result from errors in the reconciliation statement for the reconciliation years in question.  Rather, 

Nicor Gas and the Commission Staff entered into their Stipulation and agreed to a $64 million refund 

“in order to reduce the uncertainty of litigation, to conserve resources, to avoid or to reduce the scope 

and complexity of the issues between them, and to simplify the resolution of issues in the 

Consolidated Proceedings”.  (Stipulation Between Northern Illinois Gas Company and the Staff 

Witnesses of the Illinois Commerce Commission, p. 2)  Furthermore, the Stipulation states that 

“Nicor Gas and Staff agree that nothing in this Stipulation constitutes an admission of liability or 

fault on the part of Nicor Gas”.  (Id., p. 5)  In other words, Nicor Gas and the Commission Staff 

agreed that Nicor Gas did not commit an “error” in its reconciliation statements.   
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 Therefore, if the Commission enters an order based on the Stipulation, it will not have found 

that “the utility has not shown all costs to be prudently incurred or has made errors in its 

reconciliation statement for such reconciliation year”.  Thus, the refund mechanism in Section 525.70 

(b) does not apply.
2
  

 

RESA and IGS propose that the Commission’s final order in this proceeding direct that any 

refund ordered be allocated in the manner utilized by the Commission in its Order in Docket 01-0706, 

for North Shore Gas Company.  Specifically, the $64 million refund (or the dollar amount of any 

refund ordered in this proceeding) should be allocated to all Rates based on each Rate’s share of the 

total PGA gas consumed by all Rates during calendar years 1999-2002.  Each Rate’s allocation 

should be divided by the total number of customer accounts (both sales and transportation) receiving 

service under that Rate on the date the Commission’s Order is entered.  Refunds to all Rates shall be 

provided to both sales and transportation customer accounts at the time of the refund.  

 

 

IV. CONCLUSION 

In conclusion,  the Commission should not accept the refund method proposed by the 

Commission Staff.  RESA and IGS recommend that any refund ordered in this proceeding be made to 

all of Nicor Gas’ customers, whether they are sales customers or transportation customers at the time 

of the refund, in the manner described above.   

 

Dated:  April 27, 2012 

                                                 
2
 In our Initial Brief, RESA and IGS assert that, even if the $64 million refund (or a refund proposed by another party) fell 

within the meaning of Section 525.70, the Commission should nevertheless utilize a different refund method—the method 

proposed by RESA and IGS in that Initial Brief.  RESA and IGS need not repeat those arguments here. 
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     Respectfully submitted, 

 

     Retail Energy Supply Association 

     Interstate Gas Supply of Illinois, Inc. 

     By:  /s/Gerard T. Fox 

      Gerard T. Fox 
 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 N. Stetson Street 

Suite 3500 

Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com 
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NOTICE OF FILING 

 

 Please take note that on April 27, 2012, I caused to be filed via e-docket with the Chief Clerk 

of the Illinois Commerce Commission, the attached Reply Brief of the Retail Energy Supply 

Association and Interstate Gas Supply of Illinois, Inc. in this proceeding. 

 

Dated:  April 27, 2012 

 

 

       /s/Gerard T. Fox 

       Gerard T. Fox 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the foregoing Reply Brief of the 

Retail Energy Supply Association and Interstate Gas Supply of Illinois, Inc. upon the parties on the 

service list maintained on the Illinois Commerce Commission’s eDocket system for the instant docket 

via electronic delivery on April 27, 2012. 

 

 

       /s/ Gerard T. Fox 

       Gerard T. Fox 

 

                               

 

 


