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MEMORANDUM IN OPPOSITION TO MOTION TO RESCHEDULE DEADLINES

Illinois Bell Telephone Company (“AT&T Illinois”), by counsel, respectfully submits

this memorandum in opposition to the Motion to Reschedule Deadlines (“Motion”) filed by

Respondent Halo Wireless, Inc. (“Halo”).1 The Motion should be denied for the following

reasons, each of which we demonstrate below: First, Halo’s failure to appear timely in this case

is Halo’s responsibility alone. AT&T Illinois should not be penalized for Halo’s delinquency.

Second, the Motion asks for a schedule change, but does not suggest that Halo would be

prejudiced by complying with the established schedule. That is not surprising, because the

responsive testimony that Halo is to file on May 8 will be virtually identical to the testimony it

has recently filed in other states where the parties are litigating the same issues. And third,

AT&T Illinois would be prejudiced by the delay that would result if the Motion were granted.

Halo is engaged in an access charge avoidance scheme pursuant to which it delivers substantial

volumes of traffic to AT&T Illinois every day without paying the charges that are properly due

1 In light of the April 23, 2012 Notice of Administrative Law Judge’s Ruling, AT&T Illinois understands
that the ALJ may not consider the Motion properly filed unless and until Halo furnishes the affidavit required by the
Commission’s Rules. AT&T Illinois files this response nonetheless in order to inform the ALJ as soon as
practicable why it believes the Motion, when and if it is considered, should be denied.
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for that traffic.2 Every day that Halo’s misconduct continues is another day of unwarranted

monetary loss for AT&T Illinois – loss that will never be recouped, because Halo already owes

AT&T more than $18,000,000 and is in bankruptcy.

Only Halo Is Responsible For Halo’s Failure To Timely Appear

Halo does not deny that the Commission properly served Halo with the Complaint that

AT&T Illinois filed on March 8, 2012. Halo states, however, that the Complaint got lost among

the deluge of demand letters, notice letters and legal pleadings served on Halo by other carriers.

The fact that Halo has wronged so many carriers all across the country that it cannot keep track

of all the complaints is hardly a compelling excuse for Halo’s failure to timely appear. Halo

makes no mention of the March 15, 2012, Notice that set March 28 as the date for Halo’s

response to the Complaint and April 3 as a Prehearing Conference date, which Notice the

Commission also properly served on Halo; presumably, that Notice also got buried in the jumble.

Halo implies that AT&T Illinois is partly responsible for Halo’s delinquency, because

counsel for AT&T Illinois knows who represents Halo and did not provide Halo with a courtesy

copy of the Complaint, as was supposedly done in other states. Even if that were accurate, it

would make no difference, but it is not accurate. A number of AT&T incumbent local exchange

carriers filed complaints against Halo last summer, and counsel for AT&T Illinois does not know

if the AT&T attorneys who filed those complaints provided Halo’s counsel with courtesy copies.

But counsel for AT&T Illinois (including Dennis Friedman, who the Motion mentions by name)

has not provided Halo with copies of complaints in other states, and in the one instance of a

2 The one state commission that has decided an AT&T complaint against Halo similar to AT&T Illinois’
complaint here, the Tennessee Regulatory, found in favor of AT&T on all counts and authorized AT&T to terminate
service to Halo. See Exhibit 1 to AT&T Illinois’ Complaint and Schedule MN-1 to the Direct Testimony of AT&T
Illinois witness Mark Neinast, filed concurrently herewith. In addition, the Federal Communications Commission,
identifying Halo by name, rejected the justification that Halo will offer for its conduct here. See Direct Testimony
of AT&T Illinois witness J. Scott McPhee at pp. 14-17.
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complaint filed this year that counsel checked on – Ohio – no courtesy copy was provided;

rather, the Ohio complaint was served in the same manner as the Illinois complaint, and Halo

timely appeared in Ohio.

Halo, and Halo alone, is responsible for Halo’s delinquency, and Halo should bear the

consequences. That is particularly so in this case where, as we discuss next, the consequences

are not dire. AT&T Illinois could have asked for a judgment by default when Halo failed to file

its Answer or other responsive pleading on March 28, 2012, the date set by the Administrative

Law Judge, but chose not to do so; AT&T Illinois is confident it will prevail on the merits and

prefers that route. Nor will AT&T Illinois ask the Commission to take as true all factual

allegations in the Complaint, as the Commission’s rules contemplate when no Answer is filed.3

AT&T Illinois asks only that Halo be required to live with the reasonable schedule upon which

AT&T Illinois and Staff agreed on and that the Administrative Law Judge set.4

The Motion Does Not Assert That The Established Schedule Disadvantages Halo

Halo does not contend that it will have difficulty meeting the May 8 due date for its pre-

filed testimony under the existing schedule. That is not surprising, because the testimony is

practically complete already; Halo previously filed virtually identical testimony in Tennessee,

Wisconsin, South Carolina and, most recently, Georgia. All Halo needs to do is some Illinois-

specific tweaking and the Illinois version will be ready to file.

3 83 Ill. Admin. Code § 200.180(a) (“If any respondent fails to file an answer, when required under this
Section, allegations of fact as to such respondent will be considered admitted.”).

4 Halo tries to create the impression that Staff sympathizes with its position by stating that Staff Counsel
Lannon told Halo he was “generally not opposed to allowing Halo to file responsive pleadings and to negotiate a
revised schedule.” Motion ¶ 10. That conversation, however, occurred before Staff knew that AT&T Illinois would
oppose Halo’s Motion. The ALJ should not accept Halo’s invitation to interpret Staff’s stated willingness to go
along with a negotiated revised schedule as an expression of support for Halo’s position now that AT&T Illinois has
opposed the Motion.
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Nor does Halo indicate that the May 22-23 hearing dates will be a hardship. Again, this

is not surprising, because the parties have no hearing scheduled elsewhere that week.

Halo focuses instead on its wish to file responsive pleadings, which it proposes to do on

or before April 30. Motion ¶ 8. But Halo has already missed the date for filing a responsive

pleading, and Halo will not be prejudiced by filing no such pleading, because, as noted above,

AT&T Illinois is not trying to take advantage of the absence of an Answer by asking the

Commission to accept the allegations of the Complaint as true by default. Halo will have a full

opportunity to present its defense in its testimony and post-hearing brief.5 Accordingly, AT&T

Illinois urges the Commission to deny Halo’s request to submit a late-filed response to the

Complaint. If the Commission does permit such a filing, however, it should not adjust the

remainder of the schedule.

This Case Should Be Decided Promptly

In this case, AT&T Illinois seeks an order excusing it from further performance under its

wireless interconnection agreement (“ICA”) with Halo, based on Halo’s material breaches of that

ICA. The ICA does not authorize Halo to send AT&T traffic that does not originate on a

wireless network. Halo, however, is breaching the ICA by sending large volumes of traffic to

AT&T Illinois that does not originate on a wireless network, in furtherance of an access charge

avoidance scheme. As a result of this and other breaches of the ICA, Halo owes AT&T Illinois

significant amounts of money – amounts that grow rapidly each month and that Halo refuses to

pay.

As AT&T Illinois witness Scott McPhee testifies in his testimony filed

contemporaneously with this pleading, Halo owed AT&T Illinois $1,744,892 in unpaid access

5 Halo has a stock motion to dismiss that it would presumably file if allowed to do so, but the motion is
frivolous – it has been denied by all five state commissions that have ruled on it.
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charges through March, 2012, and the amount continues to increase significantly each month.

From January, 2011, through March 2012, the monthly volume of traffic Halo sent to AT&T

Illinois increased over 500%. Across AT&T’s 22-state ILEC territory, Halo owed AT&T

approximately $ 18,379,743 in unpaid access charges as of March 2012. As in Illinois, that

amount continues to grow, to the tune of about $1.3 million per month.

It is important for the Commission to decide this case promptly, for the simple reason that

the longer the case remains unresolved, the more Halo improperly gains from its scheme and the

more AT&T Illinois and other carriers unjustly lose. This is especially so with Halo having filed

for bankruptcy, which makes it even less likely that AT&T Illinois will ever receive the access

charges it is owed. Because Halo has breached its ICA with AT&T Illinois, AT&T should be

allowed to stop accepting traffic from Halo sooner rather than later (as it was allowed to do in

Tennessee on precisely the grounds it asserts here) in order to bring a halt to financial harm it is

suffering from Halo’s access charge avoidance scheme. Thus, AT&T Illinois would be

prejudiced by the delay that would result if the Motion were granted.

Accordingly, AT&T Illinois respectfully urges the Commission to deny Halo’s Motion to

Reschedule Deadlines.
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Dated: April 24, 2012 Respectfully submitted,
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