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Lines 105 – 111 
Exacerbating this risk is the procedure compelled by the Act, 
wherein the Commission’s efforts to lead, by setting standards 
and conducting prudence reviews to enforce those standards, 
could be stymied and diverted by the overwork caused [sic] the 
stream of utility cost filings.  Second, the utility could block 
competitors from offering services and products that the utility 
wants to provide, even though the competitors might be able to 
provide these services and products more efficiently.   

Lines 77 – 83 
Exacerbating this risk is the procedure compelled by the Act, 
wherein the Commission’s efforts to lead, by setting standards 
and conducting prudence reviews to enforce those standards, 
could be stymied and diverted by the overwork caused [sic] the 
[sic] stream of utility cost filings. The utility could also block 
competitors from offering services and products that the utility 
wants to provide, even though the competitors might be able to 
provide these services and products more efficiently.   

Lines 115-120 
My chief recommendation is that the Commission focus not only 
on cost recovery but on performance: by setting standards and 
requiring plans; by ensuring sufficient regulatory resources in 
terms of time, personnel, and expertise to set those standards and 
enforce those plans; and by creating procedural schedules with 
sufficient space to allow for credible assessment of costs and 
performance. 

Lines 90-92 
The Commission should change its procedures to focus on cost 
recovery and performance, including creating procedural 
schedules with sufficient space to allow for credible assessment 
of costs and performance. 

Lines 122-25 
If the Commission’s dominant focus becomes utility-initiated 
proceedings on input cost and actual cost, we will miss the 
opportunities to focus on performance, especially utility actions 
and regulatory actions that will help citizens learn new ways to 
reduce their dependence on expensive energy. 

Lines 94-97 
If the Commission’s dominant focus becomes utility-initiated 
proceedings on input cost and actual cost, the ICC will miss the 
opportunities to focus on performance, especially utility and 
regulatory actions that will help Ameren customers learn new 
ways to reduce their dependence on expensive energy. 

Lines 126-38 
Q. How can the Commission help achieve the Act’s objectives? 
A. This Act is an experiment. I am unaware of any regulatory 

Lines 98-104 
Q. How can the Commission help achieve the Act’s objectives? 
A. Of all the actors on the stage, the Commission is in the best 
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statute, ever enacted, that contains this combination of spending 
mandates, job creation mandates unconnected to an expert-driven 
benefit-cost analysis, incomplete performance metrics, and a 
formula rate process whose mandatory schedules that will 
consume regulatory resources continuously, all with no addition 
to the Commission’s regulatory resources. Experience will show 
whether it works. Of all the actors on the stage, the Commission 
is in the best position to advise the General Assembly objectively 
on whether the statutory changes are achieving their stated 
objectives. The Commission can lead the process by continuously 
defining and enforcing the standards of prudence and 
reasonableness, by establishing procedures that condition cost 
recovery on the utility achieving those standards and by 
remaining alert to discovering which aspects of the Act are 
serving its intended purposes and which are undermining those 
purposes. 

position to determine whether the statutory changes are achieving 
their stated objectives. The Commission can lead the process by 
continuously defining and enforcing the standards of prudence 
and reasonableness, by establishing procedures that condition cost 
recovery on the utility’s achievement of those standards and by 
remaining alert to discovering which aspects of the Act are 
serving its intended purposes and which are undermining those 
purposes. 

Lines 139-52 
Q. What evidence will define whether this experiment works? 
A. Evidence of a successful experiment would be affirmative 
answers to the following questions: 
1. Did ComEd achieve new levels of performance in customer 
service at higher levels of cost-effectiveness? 
2. Have new opportunities arisen for customer investment in 
energy efficiency and demand response technologies? 
3. Have customers received timely and useful information on how 
to manage their energy costs and consumption? 
4. Have customers enrolled in new rate programs that offer 
customer savings? 
5. Have ComEd’s investments proven cost-effective over the ten 
years of infrastructure investments, both in usual general plant 
and new smart grid technologies? 

Lines 105-18 
Q. What evidence will define whether this new regulatory scheme 
works? 
A. Evidence that the General Assembly’s goals have been 
realized can be collected by evaluating: 
1. Whether Ameren achieved new levels of performance in 
customer service at higher levels of cost-effectiveness. 
2. Whether new opportunities arisen for customer investment in 
energy efficiency and demand response technologies. 
3. Whether customers received timely and useful information on 
how to manage their energy costs and consumption. 
4. Whether customers enrolled in new rate programs that offer 
customer savings. 
5. Whether Ameren’s investments proven cost-effective over the 
ten years of infrastructure investment, both in plant and in new 
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smart grid technologies. 
 

Line 190 
The Act creates the risk of utility over-spending 

Line 190 
The Act creates the risk of utility over-spending 

Lines 193-99 
Inherent in any utility expenditure are the following risks: (1) the 
project will end up more costly than expected; (2) the project will 
be completed later than expected, pushing the benefits further into 
the future (thus reducing its value to those who pay up front); (3) 
the project will produce fewer benefits than expected; (4) the need 
for the project will disappear, leaving someone -- customers or 
investors – responsible for the sunk cost; and (5) an alternative 
solution, ruled out or not known initially, turns out to be more 
cost-effective than the expenditure. 

Lines 163-69 
Inherent in any utility expenditure are the following risks: (1) the 
project will end up more costly than expected; (2) the project will 
be completed later than expected, pushing the benefits further into 
the future (thus reducing its value to those who pay up front); (3) 
the project will produce fewer benefits than expected; (4) the need 
for the project will disappear, leaving someone —customers or 
investors – responsible for the sunk cost; and (5) an alternative 
solution, ruled out or unknown initially, turns out to be more cost-
effective than the expenditure. 

Lines 200-10 
Q. Does the formula rate process exacerbate these risks? 
A. It can, in at least three ways. First, by authorizing the utility to 
seek prudence decisions prior to expenditures, it puts the 
Commission at risk of approving actions without having a clear 
vision and perspective. The process could draw the Commission 
into making a series of small commitments in the form of annual 
budgets, leading to upward adjustments as costs exceed estimates. 
The risk is that this trend will continue until sunk costs pass the 
"point of no return" where it no longer makes economic sense to 
change course because the incremental cost of completing the 
initial work is less than the total cost of a not-yet started 
alternative, which would have cost less than the total cost of the 
chosen option. In such a situation, if the Commission had better 
perspective earlier, it would have chosen a different, less costly 
course. 

Lines 170-81 
Q. Does the formula rate process exacerbate these risks? 
A. It can. By authorizing the utility to seek prudence decisions 
prior to expenditures, it puts the Commission at risk of approving 
actions without having a clear vision and perspective. It would be 
easy for the Commission to get drawn into approving a series of 
small commitments in the form of annual budgets, leading to 
upward adjustments as costs exceed estimates. Since the formula 
rate process invites the utility to obtain regulatory approvals pre-
expenditure, Ameren has an incentive to underestimate its costs to 
win a finding of prudence for a particular option. The problem is 
that once the Commission is committed to a given option, it could 
be committed until sunk costs pass the "point of no return," that 
is, where it no longer makes economic sense to change course 
because the incremental cost of completing the initial work is less 
than the total cost of a not-yet started alternative regardless of 
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which alternative actually would have cost less. 
Lines 252-73 
Q. In assigning economic risks, how should the Commission 
apply the statutory terms "prudence" and "reasonableness"? 
A. Section 16-108.5(c)(1) provides for "the recovery of the 
utility's actual costs of delivery services that are prudently 
incurred and reasonable in amount consistent with Commission 
practice and law." Because the statute uses both phrases, they 
must have distinct meanings. I view prudence as equivalent to 
non-negligence -- performance consistent with the performance 
standards set by the Commission. Reasonableness is a second 
screen, reflecting the fact a regulator can disallow otherwise 
prudent costs when the policymakers have determined that the 
risk of prudent but uneconomic actions should fall on the utility. 

Lines 205-11 
Q. Should the ICC look at prudence and reasonableness as 
separate concepts? 
A. Yes. I’m not a lawyer, so I cannot speak to how those terms 
translate into legal standards for cost recovery. However, I do 
think these are two distinct concepts. Prudence is similar to non-
negligence – performance consistent with the performance 
standards set by the Commission. Reasonableness is a different 
screen, reflecting the fact that a regulator can disallow otherwise 
prudent costs when the policymakers determine that the risk of 
prudent but uneconomic actions should fall on the utility. 

Lines 366-86 
Q. What recommendations do you have for assigning economic 
risks between ratepayers and shareholders? 
A. The central purpose should be to "motivate the utility to excel 
(i.e., operate efficiently) and to penalize the utility for poor 
performance."5 By efficient, I mean efficient in an economic 
sense -- getting the biggest bang for the buck, leave no benefits on 
the table, not foregoing actions that could make someone better 
off while making no one worse off. To achieve this result, I 
recommend that the Commission establish the following 
requirements for ComEd’s formula rate filings under the Act: 
a. Assign economic risk consistent with management control. 
b. Require each cost proposal to state all costs, and the expected 
benefits, and require the utility to commit to achieving those 
benefits. 
c. Approve expenditure levels based on the costs of the best 

Lines 280-97 
Q. What recommendations do you have for handling the risk of 
over-spending? 
A. The central purpose of Commission regulation should be to 
"motivate the utility to excel  (i.e., operate efficiently) and to 
penalize the utility for poor performance."8 By efficient, I mean 
efficient in an economic sense—getting the biggest bang for the 
buck, leaving no benefits on the table, not foregoing actions that 
could make someone better off while making no one worse off. 
To achieve this result, I recommend that the Commission 
establish the following requirements for Ameren’s formula rate 
filings under the Act: 
a. Require each cost proposal to state all costs, and the expected 
benefits, and require the utility to commit to achieving those 
benefits. 
b. Approve expenditure levels based on the costs of the best 
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available performer, which is not necessarily the utility. 
d. Approve a project as "prudent" only after gaining the necessary 
time perspective. 
e. Using long-term planning, require the utility to connect 
proposed expenditures to projects that promise benefits, to avoid 
piecemeal approval of major, long-term capital investments. 
f. Establish ongoing monitoring – not merely annual, post-hoc 
reviews -- to ensure that project decisions can change as facts 
change. 

available performer, which is not necessarily Ameren. 
c. Approve a project as "prudent" only after gaining the necessary 
time perspective. 
d. Using long-term planning, require Ameren to connect proposed 
expenditures to projects that promise benefits, to avoid piecemeal 
approval of major, long-term capital investments. 
e. Establish ongoing monitoring – not merely annual, post-hoc 
reviews— to ensure that project decisions can change as facts 
change. 

Lines 460-84 
Q. Please discuss your third principle: approved expenditures 
should be based on the costs of the best available performer, 
which is not necessarily the utility. 
A. For every significant action or expenditure undertaken, the 
utility should find the best performer. If the utility's interest in its 
profit discourages it from finding alternative suppliers, the utility 
becomes its customers’ adversary rather than their privileged 
supplier. While it is not the Commission's role to dictate what 
contractors and subcontractors the utility should use, it is the 
Commission's role to base cost recovery on the standards of 
prudence and reasonableness, which imply using the most cost 
effective means. The utility therefore has the burden of proving 
that its proposed costs are based on the costs of the most effective 
alternative. 
Q. How can the Commission do this? 
A. The Commission should require the utility to provide all 
information the Commission needs to determine that the utility’s 
proposed alternative is the best alternative available. The utility's 
Form 1 data and any associated workpapers are only a fraction of 
that necessary information. The Commission also must require 
the utility to provide data on how the best performing utilities 

Lines 322-46 
Q. What do you mean by saying that approved expenditures 
should be based on the costs of the best available performer? 
A. For every significant action or expenditure undertaken, 
Ameren should find the best performer. If AIC’s interest in its 
profit discourages it from finding alternative providers, the utility 
becomes its customers’ adversary rather than their privileged 
supplier. While it is not the Commission's role to dictate which 
contractors and subcontractors Ameren should use, it is the 
Commission's role to base cost recovery on the standards of 
prudence and reasonableness, which imply using the most cost 
effective means. AIC therefore has the burden of proving that its 
proposed costs are the most effective alternative. 
Q. How can the Commission do this? 
A. The Commission should require Ameren to provide all 
information the Commission needs to determine that the utility’s 
proposed alternative is the best alternative available. AIC’s FERC 
Form 1 data and any associated workpapers are only a fraction of 
that necessary information. The Commission also must require 
Ameren to provide data on how the best performing utilities carry 
out similar actions and how the utility intends to replicate those 
actions. Ameren’s statutory burden of proving prudence and 
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carry out similar actions and how the utility intends to replicate 
those actions. The utility's statutory burden of proving prudence 
and reasonableness requires no less, because this is the 
information logically necessary to prove those standards. In the 
past, the burden has been on intervenors to contest the utility's 
prudence and develop all this information. It should be no secret 
that the resource differential between intervenors and utility risks 
an incomplete record on this type of information. Making the 
utility responsible for presenting this information will help reduce 
that information gap. If the Commission is going to pre-approve 
utility expenditures, thereby reducing the utility’s risks, it must 
commit the utility to the prudence-proving process with these 
informational requirements. 

reasonableness requires no less, because this is the information 
logically necessary to prove those standards. In the past, the 
burden has often been transferred to intervenors to contest the 
utility's prudence and develop all this information. It should be no 
secret that the resource differential between intervenors and the 
utility risks an incomplete record on this type of information. 
Making Ameren responsible for presenting this information will 
help reduce that information gap. If the Commission is going to 
pre-approve utility expenditures, thereby reducing Ameren’s 
risks, it must commit Ameren to the prudence proving process 
with these informational requirements. 

 


