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AMEREN ILLINOIS COMPANY’S MOTION TO STRIKE DIRECT TESTIMONY OF 

CHRISTOPHER THOMAS 
 

Pursuant to 83 Ill. Adm. Code Sec. 200.190 and 200.680, Ameren Illinois Company d/b/a 

Ameren Illinois respectfully requests issuance of an order striking the direct testimony of 

Citizens Utility Board (“CUB”) witness Christopher Thomas (CUB Ex. 2.0). As discussed 

below, Mr. Thomas’s testimony is a reconstituted version of testimony filed in Docket No. 

11-0721 by Mr. Scott Hempling, which the Commission ordered stricken. Substituting Mr. 

Thomas’s name for Mr. Hempling’s on the same piece of testimony deemed irrelevant to 

Commonwealth Edison Company's (“ComEd”) formula rate proceeding does not make the 

testimony relevant in AIC’s formula rate proceeding. The testimony is (still) irrelevant, 

immaterial and should be stricken. 

I. INTRODUCTION 

Section 16-108.5 of the Public Utilities Act authorizes a participating electric utility 

committing to meet certain investment levels and performance standards to recover delivery 

service costs through performance-based formula rates. AIC is one such “participating utility” 

and, as such, on January 3, 2012 filed a petition for approval of a tariff, Modernization Action 
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Plan – Pricing tariff (“Rate MAP-P”) to implement formula rates. The filing and accompanying 

testimony explained the basis for the electric delivery services revenue requirement, provided the 

formulae to determine the initial revenue requirement and delivery service charges as well as the 

first set of annual data to populate these formulae, and explained how the formula is intended to 

operate in a standardized and transparent manner, updated annually, as required by law. 

On April 12, 2012, CUB filed the direct testimony of Christopher C. Thomas. (CUB Ex. 

2.0.) The testimony should be stricken for two reasons.   

First, instead of addressing Rate MAP-P and the specific recovery mechanism AIC seeks 

to establish, the testimony complains about the formula rate law in general, the specific annual 

formula rate process it establishes, the particular performance goals and investment programs the 

Legislature mandated, and the regulatory proceedings and time schedules the law allows. None 

of this testimony is in any way germane to this proceeding. The goal of this proceeding is to 

implement the formula rate law as written, and not to implement the law the way CUB would 

implement it if left to its own devices.  

Second, the Commission has already ordered the virtually identical testimony stricken in 

the ComEd proceeding. The proffered testimony is simply cut and pasted (or in a few instances 

minimally paraphrased) from the direct testimony of CUB witness Scott Hempling filed in 

ComEd's formula rate proceeding, Docket No. 11-0721. The Commission has already ruled – 

twice -- that this testimony is inadmissible. Commonwealth Edison Co., Docket No.11-0721, 

Notice of ALJ Ruling (Jan. 31, 2012); Notice of ALJ Ruling (February 9, 2012)(denying CUB’s 

motion for reconsideration.)  

That Mr. Thomas testimony is virtually the same as Mr. Hempling’s is clear. Appendix A 

is a redlined copy of CUB Exhibit 2.0 identifying the portions of Mr. Thomas’s testimony which 
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overlap with or simply copy the testimony stricken in Docket No. 11-0721, attached as Appendix 

B. To be clear, however, the testimony should be stricken not because it’s a reiteration of a 

different witness’ testimony in a different proceeding, but because it is beyond the scope of this 

docket, and is irrelevant and immaterial to the filing. Appendix A simply substantiates that 

virtually the same testimony proffered and stricken in the ComEd docket is at issue here. 

II. ARGUMENT 

The Commission’s rules require exclusion of evidence that is “irrelevant, immaterial or 

unduly repetitious.” 83 Ill. Adm. Code 200.610; See also Ill. R. Evid. 402 (“Evidence which is 

not relevant is not admissible.”) “Relevant evidence’ means evidence having any tendency to 

make the existence of any fact that is of consequence to the determination of the action more 

probable or less probable than it would be without the evidence.” Ill. R. Evid. 401; see also In re 

A.W., 231 Ill. 2d 241, 256 (2008) (“Evidence is relevant if it tends to prove a fact in controversy 

or render a matter in issue more or less probable.”) Relevant means "[l]ogically connected and 

tending to prove or disprove a matter in issue." Black's Law Dictionary, p. 1404 (9th ed. 2009). 

The Testimony in CUB Exhibit 2.0 is Irrelevant  

Mr. Thomas’s “testimony” is a lengthy recitation of dissatisfaction with and proposed 

changes to the new legislation. For example, Mr. Thomas states Section 16-108.5 of the Act 

creates a risk of utility “over-spending” to meet statutory investment and hiring goals; argues the 

Commission “could be stymied and diverted by overwork of the stream of utility cost filings” 

required under the Act; suggests the Act hinders competition (“the utility could also block 

competitors from offering services and products that the utility wants to provide”); instructs the 

Commission to “change its procedures . . . including creating procedural schedules” and suggests 

the Commission can “assign risks between ratepayers and shareholders.” (CUB Ex. 2.0, pp. 4-6.) 
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The Commission, of course, does not have the ability to do what Mr. Thomas recommends, 

which is to change the law. Thus, his testimony is not relevant to this proceeding. 

Mr. Thomas takes no issue at all with the specific provisions of Rate MAP-P. Instead, he 

merely summarizes AIC testimony describing how the tariff will operate, AIC’s obligations 

under the new law, and AIC’s adjustments to its planned plant investment without offering a 

single adjustment, disallowance, or recommendation as to the cost drivers or the tariff language 

itself. (CUB Ex. 2.0, pp. 2-3, 7, 10-11.)   

While acknowledging that he is not an attorney, Mr. Thomas offers opinions about what 

he thinks the prudence and reasonable standards are, how they should be applied in this case and 

the Commission’s authority to impose additional requirements on AIC not authorized by law.1 

CUB’s true grievances lie with the new law as written and it is free to pursue whichever means it 

desires to lobby the General Assembly to change it. However, this is not the appropriate venue to 

do so. Any legal argument CUB may have which is relevant to Rate MAP-P and this docket 

should be made in briefing or motions.  

The Commission has already ruled the testimony contained in CUB Exhibit 2.0 is 

inadmissible. The testimony contained in CUB Exhibit 2.0 is the exact same testimony filed by 

Mr. Hempling on behalf of CUB on January 13, 20122 in ComEd’s formula rate proceeding.3 

Minus the cover page and the table of contents, CUB Exhibit 2.0 contains 20 pages of written 

testimony. All but four pages include testimony the Commission ruled inadmissible in Docket 

                                                
1 Mr. Thomas argues the legal prudence standard is measured against “the best performing utilities” (Id., pp. 8-9), 
then as “non-negligence” (Id., p. 9-10), and yet a few pages later as “the lowest feasible cost.” (Id., pp. 15-16.) He 
also suggests the legal standard for reasonableness allows a regulator to “disallow otherwise prudent costs” based 
upon a division of risk analysis. (Id., 9.)    
2 CUB filed a corrected version of Mr. Hempling’s testimony on January 17, 2012. Any reference to Mr. 
Hempling’s testimony in this motion refers to the corrected version.  
3 AIC notes Mr. Thomas made few attempts to paraphrase Mr. Hempling’s testimony. However, the substance of 
the testimony does not change by rearranging the words in a sentence.  
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No. 11-0721 for reasons discussed below.4 Identifying every instance of overlap between Mr. 

Thomas’s and Mr. Hempling’s testimony in this motion would itself consume more paper than 

the issue is worth. Instead, attached as AIC Appendix C, is a side-by-side comparison of select 

portions of the testimonies of Mr. Thomas and Mr. Hempling (as stricken) to illustrate the point. 

On January 31, 2012, the Commission granted ComEd’s Motion to Strike the testimony 

of Mr. Hempling stating:  

Generally, Mr. Hempling is testifying, in a very broad sense, as to a perceived 
tension between the general policy in the Public Utilities Act and the statute 
giving rise to the instant docket, 220 ILCS 5/16-108.5. Since the Commission’s 
policies must stem from the Public Utilities Act, as that is the sole source of this 
Commission’s ability to act, this testimony is what the law is, or what Mr. 
Hempling feels the case should be. It is well-settled that a witness may not give 
testimony regarding statutory interpretation. (citation omitted)  In other words, 
lawyers can’t just testify regarding the law . . . We once again remind the parties 
that legal arguments must take the proper form . . . ”   

Notice of ALJ Ruling (Jan. 31, 2012).   
 

CUB filed a motion for reconsideration, arguing that the testimony at issue “supplies the 

Commission with ‘additional policy considerations based on the existing, applicable statutes.’”  

Notice of ALJ Ruling (Feb. 9, 2012). The Commission denied CUB’s motion, finding such 

policy considerations based upon existing statutes are inadmissible testimony. Id.   

Mr. Thomas is simply a different vehicle for delivering the same inadmissible testimony 

into this proceeding. The rules of evidence were designed to prevent the very type of evidence 

that CUB seeks to admit here: testimony that is not relevant to this proceeding. The Commission 

excluded this very testimony not even three months ago and the principles of fundamental 

fairness dictate that the same result is reached here. The testimony presents CUB's opinions of 

                                                
4 Unsurprisingly, Mr. Thomas’s one and only workpaper is an article written by Mr. Hempling and cited in his 
testimony to support his contention that the “central purpose [of Commission regulation] should be to ‘motivate the 
utility to excel (i.e., operate efficiently) and to penalize the utility for poor performance.’” (CUB Ex. 2.0 (Hempling 
Dir.), p. 18; CUB Ex. 2.0 (Thomas Dir.), p. 12.) Any theory about what the central purpose of utility regulation is or 
should be has no bearing on whether the costs AIC proposes to recover through its formula rate tariff are just and 
reasonable. The Commission agreed and struck this testimony in docket 11-0721. (See Appendix A.) 
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the newly enacted law to which AIC must review and respond. Striking the testimony would 

protect the integrity of the purpose of this proceeding (to conduct an investigation of Rate 

MAP-P) and prevent the Commission from burdening AIC with the need to respond to CUB’s 

irrelevant policy concerns and recommendations. Furthermore, AIC cannot legally comply with 

any suggested deviation from the specific procedures and requirements set forth in Section 

16-108.5 of the Act.   

III. CONCLUSION 

For the foregoing reasons, the direct testimony of Christopher Thomas, CUB Exhibit 2.0, 

is irrelevant, immaterial to the purpose of this docket and should be struck in its entirety.  
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Dated:  April 24, 2012    Respectfully submitted, 
 

Ameren Illinois Company 
d/b/a Ameren Illinois 
 
/s/ Rebecca L. Segal ___ 
 
Mark A. Whitt 
Christopher T. Kennedy 
WHITT STURTEVANT LLP 
PNC Plaza, Suite 2020 
155 East Broad Street 
Columbus, Ohio 43215 
(614) 224-3911 
whitt@whitt-sturtevant.com 
kennedy@whitt-sturtevant.com 
 
Albert D. Sturtevant 
Rebecca L. Segal 
WHITT STURTEVANT LLP 
180 N. LaSalle, Suite 1822 
Chicago, IL 60601 
(312) 251-3017 
(312) 251-3019 
sturtevant@whitt-sturtevant.com 
segal@whitt-sturtevant.com 
 
Christopher W. Flynn 
Attorney at Law 
PO Box 11015 
Chicago, IL 60611 
cwflynnlaw@gmail.com 
 
Edward C. Fitzhenry 
Matthew R. Tomc 
AMEREN SERVICES COMPANY 
One Ameren Plaza 
1901 Chouteau Avenue 
St. Louis, Missouri 63166 
(314) 554-3533 
(314 554-4014 (fax) 
efitzhenry@ameren.com 
mtomc@ameren.com 
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CERTIFICATE OF SERVICE 

 
I, Rebecca L. Segal, an attorney, certify that on April 24, 2012, I caused a copy of the 

foregoing MOTION TO STRIKE to be served by electronic mail to the individuals on the 

Commission's Service List for Docket 12-0001. 

/s/ Rebecca L. Segal    
Attorney for Ameren Illinois Company 
 
 

 


