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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

NORTH SHORE GAS COMPANY )
)

Proposed General Increase in Rates for Gas ) No. 11-0280
Service )

) No. 11-0281
THE PEOPLES GAS LIGHT & COKE )
COMPANY )

) (consolidated)
Proposed General Increase in Rates for Gas )
Service )

THE PEOPLE OF THE STATE OF ILLINOIS’
REPLY TO THE RESPONSE OF NORTH SHORE GAS COMPANY’S AND

PEOPLES GAS LIGHT & COKE COMPANY’S RESPONSE TO
THE PEOPLE’S MOTION FOR CLARIFICATION OF THE COMMISSION’S

AMENDATORY ORDER OF MARCH 21, 2012

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the

State of Illinois (“the People”), pursuant to Part 200.190 of the Commission Rules of Procedure,

83 Ill.Admin.Code Part 200.190, hereby reply to the Response of North Shore Gas Company’s

and Peoples Gas Light & Coke Company’s (“the Companies” or “PGL/NS”) Response to the

People’s Motion for Clarification of the Illinois Commerce Commission’s (“the Commission”)

Amendatory Order dated March 21, 2012. In support of this Reply, the People state as follows:

1. The Companies first argue in their Response that the People’s Motion for

Clarification should be denied, in part, because one portion of the Motion requests that the

Commission modify the date for which the Commission requires that the Companies identify

funds for future potential refund, should an appellate court reverse the Commission’s Rider VBA

decision. Specifically, the People’s Motion argued that the language in the Amendatory Order
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that required the Companies to identify such funds “after April 1, 2013” would unintentionally

permit a year’s worth of Rider VBA revenues to be lost to consumers (or the Companies) should

the Illinois Appellate Court reverse the Commission’s approval of Rider VBA. AG Motion at

4-5. In its Response, the Companies explain, adjustments for the under- or over-collection of

fixed distribution costs through volumetric charges are not made on an ongoing basis during the

year, but rather are made through the new Rider VBA during the nine month period April

through December of the following year. Accordingly, if there is a net under (or over) collection

of fixed distribution costs during calendar year 2012, adjustments to recover or credit those costs

would not start until April 1, 2013. PGL/NS Response at 2-3. Upon further review of the new

tariff, filed in compliance with the Commission’s January 10, 2012 Rate Order, the People

accept the Companies’ response on this point and withdraw that particular portion of the Motion

for Clarification.

2. Next, the Companies dismiss the People’s request for clarification of its

Amendatory Order to make clear that funds are being collected subject to refund, arguing that “if

the Commission had wanted the funds, if any, collected by permanent Rider VBA to be subject

to refund as previously requested by the AG as alternate relief in its January 20, 2012, Motion

for a Stay …, the Commission would not have expressly denied that motion in the Notice of

Commission Action dated March 21, 2012.” PGL/NS Response at 3. The Companies opine that

“the intent of the Amendatory Order was something else entirely.” Id. First, the People find it

ironic that the Companies now assert that they are sure of the Commission’s intent of the

Amendatory Order, since they, too, sought clarification of the very same order in their own

Motion for Clarification, filed on March 23, 2012. Given that the Companies have not

withdrawn their Motion seeking clarification of that order, the Companies cannot now assert
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with any certainty or conviction what the Commission’s intentions were in issuing its

Amendatory Order.

Of course, only the Administrative Law Judge, who made his recommendation to the

Commission as to how the Commission should amend its Order of January 10, 2012, and the

Commission itself know what they intended by the Amendatory Order. The People noted in

their Motion for Clarification that according to the transcript of the Commission’s March 7, 2012

Open Meeting, filed on the Commission’s eDocket site on April 4, 2012, Chairman Doug Scott stated,

“ALJs Hilliard and Kimbrel recommend we modify the Order as to reflect that ratepayers or the

companies would be entitled to a refund or recovery of any surcharges if Rider VBA is found to be

illegal.” Transcript of March 7, 2012 Open Meeting at 21:10-14. In response to a question from the

Chairman as to how the Commission would proceed “to give effect to that language”, ALJ Hilliard stated:

I think I would try to draft language for the Commission’s approval. It

would kind of basically track the recommendation just contingent upon a

finding that there was money due and owing, then it would be – if the

money’s collected, it could be identified. And if there’s a court decision

that determines it ought to go back to somebody, then we’ve just made

that a possibility. That’s all.

Tr. at 21:19-22, 22:1-5.1 The Companies, in their Response, argue that “the apparent intent of this

language simply is to recognize that the rider as approved by the Commission will continue to

function as specified in the tariff unless and until the Appellate Court reverses in whole or in part

the Commission’s approval of the rider, and to make possible compliance with any direction that

the court may give as to funds collected or refunded pursuant to the rider.” PGL/NS Response at

3. This position is absurd on its face. The Companies are outlining exactly what would happen

if the Commission never issued an Amendatory Order. In fact, under Illinois law, as both the

1
A copy of the transcript of the March 7th Open Meeting was attached to People’s Motion for Clarification as

Exhibit A.
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Companies and the Commission are aware, refunds would be owed ratepayers from the date of

the Court’s decision reversing the Commission’s approval of Rider VBA, absent an order

approving a stay or collection subject to refund. (If a Commission order is subsequently reversed

by a court, and the rate increase was not stayed or ordered to be collected subject to refund, the

ratepayers are not entitled to any refund for excess charges collected between the effective date

of the Commission’s order and the date of the court’s decision. Independent Voters of Illinois v.

Illinois Commerce Comm’n, 117 Ill.2d 90, 510 N.E.2d 850 (1987).)

In other words, the Company’s interpretation of the Commission’s Amendatory Order, as

explained in their Response, is that the Commission intended to issue an order that in no way

modified the Commission’s January 10, 2012 Order, and that the purpose of the Amendatory

Order was to do nothing more than acknowledge existing law as to when refunds are triggered.

Clearly, this could not have been the intent of the ALJ and the Commission when drafting that

Amendatory Order language. As the People wrote in their Motion for Clarification, it appears

from the March 7, 2012 transcript and the Amendatory Order itself that the ALJ and the

Commission intended to grant the alternative relief requested in the People Motion for Stay.

That alternative relief was an order that the revenues collected under the new Rider VBA be

collected subject to refund in order to ensure that if the Court reverses the Commission’s

approval of Rider VBA, all funds that had been collected under the unlawful rider would be

available for refund. See People’s Motion for Clarification at 2-4. Accordingly, the Companies’

arguments against the People’s interpretation of the March 7, 2012 transcript should be rejected.

3. Finally, the Companies complain that the AG Motion failed to acknowledge the

Motion for Clarification filed by the Utilities on March 23, 2012, which requested that the

Commission issue clarification of the Amendatory Order, and that having not filed a response to
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that motion, “fashioned its response as a “motion,” instead, in an attempt to circumvent the

Commission’s rules.” PGL/NS Motion at 4. The Commission should reject such rhetoric. There

is no provision in the Commission’s rules that require a party to file a response to a motion filed

by another party, particularly one that seeks clarification of a utility’s responsibilities by the

utility itself. Second, parties are free to file their own motions under Part 200.190 of the

Commission’s rules. The People filed their Motion for Clarification following the release and

review of the March 7th Open Meeting transcript in an attempt to obtain clarification of the

amendatory order based on a reading of ALJ Hilliard’s actual colloquy with the Commission,

and an interpretation that clearly differs from the Companies’, as noted above. The fact that the

People, like the Companies, are unclear of the intent of the Commission’s Amendatory Order

and seek clarification of that Order, is no less deserving of the Commission’s attention than the

Companies’ Motion for Clarification. Presumably, the Commission could have rejected the

Companies’ Motion for Clarification without addressing the concerns of the People that have

been highlighted in the People’s Motion for Clarification. The Commission, therefore, should

reject the Companies’ arguments on this point and not ascribe any disingenuous intent to the

People’s Motion.

WHEREFORE, The People of the State of Illinois respectfully request that the Commission

clarify its Amendatory Order of March 21, 2012 to give meaning to the Commission’s stated intention of

making refunds available for distribution from the date that they begin to be collected should the

Appellate Court reverse the Commission’s decision to approve Rider VBA, in accordance with the
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arguments presented in this Reply and the People’s Motion for Clarification.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS
By Lisa Madigan
Attorney General

By: ___________________________
Karen L. Lusson,
Senior Assistant Attorney General
Public Utilities Division
Illinois Attorney General's Office
100 West Randolph Street, 11th Floor
Chicago, Illinois 60601
Telephone: (312) 814-1136
E-mail: klusson@atg.state.il.us

Dated: April 20, 2012


