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I. INTRODUCTION 

The People of the State of Illinois, by Attorney General Lisa Madigan, (“AG”) submit the 

following Exceptions and Initial Brief on Exceptions in response to the Proposed Order issued on 

April 6, 2012 (hereafter referred to as Proposed Order).   A key factor that should inform the 

Commission’s review of this docket is the size of the increases requested.  The Proposed Order 

does not reference the size of requested increases until page 26 and in Schedules A-H which 

show increases of 260% to 76.67%.  As the Commission knows, it is very unusual for utilities to 

request increases of this magnitude, due to the fundamental ratemaking values of gradualism and 

affordability.  When increases of this magnitude are allowed, the Commission rightfully should 

be concerned that consumers will experience “rate shock,” which burdens their access to these 

essential services and diminishes consumer confidence in the regulatory process.    

In this Brief on Exceptions and Exceptions, the People will address four general issues: 

First, the People request Oral Argument, due to the extraordinarily large increases 

requested in this docket.   

Second, the People request that the Commission modify the Proposed Order’s 

conclusions on three items (internal labor charges/rate case expense, cash working capital, and 

the return on equity) which at the Proposed Order level are unreasonable for these very small 

systems.   

Third, the People request that the Commission recognize that increases ranging from 

77.67% to 260.16% are extraordinary and violate the basic regulatory concepts of gradualism 

and avoidance of rate shock, and that the Commission accept the phase-in proposal of People’s 

witness Michael Brosch.   
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Finally, the People challenge the ALJ’s decision to strike the People’s references to 

consumer comments in their Initial Brief.  Denying the People, or any party, the right to 

comment on material that is in the record for decision violates due process and improperly limits 

the Commission’s right to have public comments presented to it in the context of the case. 

As stated above, this case involves large rate increase requests for four very small water 

utilities and two combined water and sewer utilities owned by Utilities Inc. (“Companies”).   The 

increases that the Companies requested were shocking, ranging from 284% (Charmar Water) to 

77% (Ferson Creek Sewer).   The percentage revenue increases that would be allowed if the 

Proposed Order is adopted are as follows and the monthly bill for 7,000 gallons
1
 is shown on the 

right: 

 Number of 

Customers 

Percentage Revenue 

Increase 

New Bill for 7,000 

Gallons 

Charmar Water 53 260.16% $243.76 

Cherry Hill Water 259 98.55% $75.22 

Clarendon Water 363 139.60% $72.12 

Killarney Water 346 208.32% $63.38 

Ferson Creek Water 378 82.02% $44.51 Combined 

water and 

Ferson Creek Sewer 370 76.67% $52.27 Sewer:  

$96.78 

Harbor Ridge Water 319 82.22% $61.80 Combined 

water and  

Harbor Ridge Sewer 316 103.48% $16.69 Sewer: 

$88.49 

Source:  Companies Ex. 5.1, page 2, for each system. 

 

                                                 
1
 The Commission reports water and sewer rate structures and bill comparison at 2,000, 7,000 and 12,000 levels.  

See http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx 

http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx
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Barely six months ago, the Commission approved water and wastewater rate increases of 

more than 200% for the Camelot and Great Northern districts (affiliated UI companies), raising 

water bills for 7,000 gallons to $116.00 and $91.80.
2
  Concerned about rate shock, the 

Commission ordered a rehearing in order to take evidence on rate mitigation.  Docket 11-0059, 

Notice of Commission Act (Dec. 22, 2011).   Both the People of the State of Illinois and the Staff 

offered rate mitigation “phase-in” plans in Docket 11-0059 on Rehearing, and a Proposed Order 

on Rehearing was issued on April 13, 2012, recommending the adoption of the Staff designed 

phase-in plan with some modifications.    A final order in Docket 11-0059 is due on May 16, 

eleven days before the May 27 deadline in this docket. 

In this docket, the People offered a phase-in plan designed to address rate shock that will 

result if the revenue increases in the Proposed Order are adopted.  Although the Proposed Order 

would allow a revenue increase of more than 260% for the Charmar system, raising water bills to 

more than $260 per month at 7,000 gallons,
3
 and increases in the other systems range from 

76.67% to 139.60%, the Proposed Order declines to adopt a phase-in.  Proposed Order at 31-32.   

The Proposed Order should be modified to adopt a phase-in plan to protect consumers in the 

event that the Commission does not reduce the rate increases to more reasonable levels. 

The Companies’ requests in this case violate established ratemaking principles of 

gradualism, affordability, and avoidance of rate shock.  The People identified three areas where 

the Utilities overstated their costs (internal labor costs, cash working capital, and return on 

equity) and request that the Commission modify the Proposed Order to adopt the adjustments 

                                                 
2
  Source:  The table of “Utilities with Less than 1,000 customers, actual rate structure and bill comparison – General 

Service 2011” updated January 2012, available on the Commission’s web site, 

http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx   A copy of this report is Attachment 1 to this 

Brief.  
3
 Not surprisingly, given the high rates, the average usage in Charmar is only 3.5 gallons. Charmar Ex. 1.0, Sch. E. 

http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx
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recommended by the People.  Given the size of these proposed increases, they should not be 

allowed to go into effect without a rate mitigation, phase-in plan. 

II. REQUEST FOR ORAL ARGUMENT 

The People of the State of Illinois request oral argument to present the issues associated 

with this increase to the Commission. The size of the increases, the burden on consumers, and 

the numerous contested issues all demonstrate the need for the Commission to hear directly from 

the parties. The Public Utilities Act requires the Commission to hear oral argument upon request 

of any party, including the Attorney General, who has submitted a post-hearing brief. 

Specifically, the law provides: 

The utility, the staff of the Commission, the Attorney General, or any party to a 

proceeding initiated under this Section who has been granted intervenor status and 

submitted a post-hearing brief must be given the opportunity to present oral 

argument, if requested no later than the date for filing exceptions, on the propriety 

of any proposed rate or other charge, classification, contract, practice, rule, or 

regulation. 220 ILCS 5/9-201(c). 

 

The People of the State of Illinois were granted intervenor status and filed post-hearing 

Initial and Reply Briefs.  Accordingly, the People are entitled to oral argument under Section 9-

201(c) and request that it be scheduled so all parties can address the Commission. See also 83 Ill. 

Adm. Code 200.850. 

III. THE COMMISSION SHOULD REDUCE RATE BASE, OPERATING EXPENSES 

AND THE ALLOWED RETURN ON EQUITY TO MORE REASONABLE 

LEVELS AND TO REMOVE COSTS THAT ARE NOT JUSTIFIED. 

A. RATE BASE:  The Proposed Order Overstates Rate Base And Overcharges 

Consumers By Including An Unjustified And Erroneous Balance Of Cash 

Working Capital. 

When facing increases of the magnitude requested in this docket, the Commission should 

be particularly mindful of each element of costs.  Consumers should not be asked to pay for costs 

based on assumptions and that lack evidence specific to the utility. Yet, in these dockets, each 
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utility has requested an allowance for cash working capital based on an outdated model that is 

inconsistent with real world practices.   The Proposed Order increases rate base for cash working 

capital, and fails to fairly and accurately present the position of the People on this issue.   

First, the Proposed Order fails to fairly present the People’s position regarding cash 

working capital.  Its discussion appears to start in “mid-paragraph”, without any explanation or 

introduction.  Proposed Order at 7.  It is difficult to discern the People’s position from the 

Proposed Order because the People’s position is presented as a defense.
4
  A revised presentation 

of cash working capital issue follows in the Proposed Language portion of this section. 

 In order to understand the issue, the Commission needs to know that the Companies used 

a 45 day or 1/8
th

 formula method to determine cash working capital.  Proposed Order at 7.  AG 

witness Michael Brosch criticized that approach as “based upon an incorrect general assumption 

that it takes the utility 45 days longer to collect its revenues than it can effectively delay paying 

its expenses. This so-called 1/8th of expenses or 45-day formula is believed to have been first 

applied in a 1929 Interstate Power rate case before the Federal Power Commission based upon 

that utility’s circumstances at that time, and has continued to be used and abused in the 

regulation of mostly small utilities.”  AG Ex. 1.0 at 18-19.   Mr. Brosch continued that the actual 

evidence in the docket indicated that in fact, the Companies do not need a cash working capital 

allowance at all.  The evidence shows that the actual lag in receipt of revenues from consumers 

that does not exceed the lag in time the utilities take to pay their employees, vendors, and other 

expenses.  

                                                 
4
  The ALJ asked for draft proposed orders or statements of position.  Both the People’s draft and the Companies’ 

draft contained a much more accurate and complete description of the People’s initial position.  However, the 

Proposed Order does not use either of these drafts.  It apparently picks up language from the People’s Reply Brief, 

which is inappropriate for presenting the People’s initial position (particularly when the Proposed Order did not 

present the Companies’ position to which the Reply Brief responded. 
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 Although Mr. Brosch pointed out that the Companies did not base their cash working 

capital request on a lead-lag study, he did not recommend or demand that such a study be 

conducted, recognizing that it would be a costly endeavor.  Instead, he presented an alternative 

approach, based on the Companies’ actual operations.  AG Ex. 2.0 at 18.   This “balance sheet” 

approach showed that the Companies have a negative cash working capital balance, or that they 

receive revenues before they pay expenses.  Id.  Although Mr. Brosch did not recommend that 

the Companies reduce rate base for these non-investor funds (which he would have been justified 

in proposing), these company-specific analyses demonstrate that the Commission should not 

increase rate base by a presumed amount based on an outdated and erroneous CWC model.  AG 

Ex. 1.0 at 19 (emphasis added).  The utilities do not pay their employees and vendors 

instantaneously, and there is no evidence showing that there is an actual lag in receipt of 

revenues from consumers that exceeds the lag in time the utilities take to pay their employees, 

vendors, and other expenses. Consumers should not be asked to pay increased rates due to 

phantom CWC capital costs. 

 Finally, page 8 of the Appendices show that the Proposed Order would allow the 

following amounts of cash working capital in rate base for each system: 

Utility Cash Working 

Capital 

Allowance 
Charmar $5,180 
Cherry Hill $9,108 
Clarendon $15,625 
Killarney $11,142 
Ferson Creek  -W 
Ferson Creek - S 

$9,410 

$15,320 
Harbor Ridge – W 
Harbor Ridge - S 

$7,797 

$6,145 
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The Proposed Order needs to be revised both the clearly explain the People’s position, 

and to conclude that the Companies’ rate base should not be increased for a cash working capital 

allowance. 

 Proposed Language 

 The discussion starting at page 7, B. Contested Issues, 1. Cash Working Capital should be 

amended as follows.  Because the Companies bear the burden of proof, and presented their 

request for a CWC allowance, to which other parties responded, their position should be 

presented first for clarity. The Companies’ Position is moved from page 9 to page 7 with the 

changes indicated below. 

Companies’ Position 
 
 The Companies requested an allowance for cash working capital, which is an 
adjustment to rate base and allows the Companies to receive a return on additional 
capital from consumers.  They used the 45 day or 1/8th formula method, and argued that 
is has been accepted by the Commission for small water and wastewater utilities.  See 
Sundale Utilities, Inc., Ill. C. C. Doc. 08-0549 (Apr. 22, 2009); New Landing Utility, Inc., 
Ill. C. C. Doc. 04-0610 (Jul. 19, 2005).  The method has also been approved for a small 
gas and electric utility with about 7,000 customers.  Mt. Carmel Public Utility Company, 
Ill. C. C. 07-0357 (Mar. 12, 2008).  The Companies further argued that the lead-lag 
study allegedly preferred by the Attorney General would be cost-prohibitive based upon 
the speculative revenue savings it might generate versus the increased cost to rate 
case expense.   

The Companies also pointed out that a lead-lag study would be cost-prohibitive 
based upon the revenues it would expect to generate versus the increased cost to rate 
case expense.  According to the Companies, the AG witness attempted to discredit the 
formula approach by selectively discussing only a few isolated expenses that fit his 
speculative belief that a full-blown lead-lag study might result in a zero or negative cash 
working capital allowance.  Without an excessively expensive lead-lag study that looks 
at all expenses, the Companies argue it is impossible to show that the estimates 
produced by the formula method are unreasonable.  Staff pointed out that the revenue 
requirement impact of the Company’s proposal in this case is very small; for example, 
for Charmar it is less than 1% of the revenue requirement recommended by Staff and 
the Companies. (Id., at 276-277.)   
 
 The 45 day or 1/8th formula method has been accepted by the Commission for 
small water and wastewater utilities.  See Sundale Utilities, Inc., Ill. C. C. Doc. 08-0549 
(Apr. 22, 2009); New Landing Utility, Inc., Ill. C. C. Doc. 04-0610 (Jul. 19, 2005).  The 
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method has also been approved for a small gas and electric utility with about 7,000 
customers.  Mt. Carmel Public Utility Company, Ill. C. C. 07-0357 (Mar. 12, 2008).   The 
lead-lag study preferred by the Attorney General would be cost-prohibitive based upon 
the speculative revenue savings it might generate versus the increased cost to rate 
case expense.   
 

The Companies agreed that Staff’s adjustments to the cash working capital 
allowance should be included and reflected in the operating expenses approved by the 
Commission.  (Co. Ex. 3.0, p. 2.)  

 
 Staff’s Position 

 For each utility, Staff witness Hathhorn proposed adjustments to the 45 day 
method for  working capital for the to remove al of real estate taxes and to incorporate 
the effects of other Staff-proposed adjustments to operating expenses. (Staff Ex. 1.0, 
pp. 7-8 and Sch. 1.08.)  Staff accepted the Companies’ calculations of its sewer and/or 
water working capital requirements using the 45-day or 1/8th formula method based on 
the operating expenses presented in its filings.   
 
AG’s Position 
 

Rather than directly address AG witness Michael Brosch’s recommendation that 
the Commission reject the Companies’ requested cash working capital (“CWC”) 
allowance as not supported by a valid study or analysis, the Companies and Staff 
misrepresent the People’s position. The question is not whether the Companies should 
perform a costly lead-lag study to determine the proper cash working capital 
adjustments. Rather, the issue is whether it should automatically receive a CWC 
allowance based on the faulty 45-day method and in the presence of evidence that such 
an allowance is necessary. The AG simply assert that the burden of proof is on the 
Companies to show why it should receive an additional revenue adjustment for CWC at 
all—and how much of an adjustment, if any, it deserves. The 45-day method of 
calculating CWC used by the Companies is flawed, outdated and inapplicable to utilities 
operating on such a small scale as the Companies here. Utilities bear the burden of 
proof to justify its costs, 220 ILCS 5/9-201 and the Commission should never increase 
rate base and thereby increase rates, for CWC by default or based on an assumed cost. 
It certainly should not do so in a case such as this, in which these small monopoly 
Utilities are already asking for enormous rate base increases to be borne by very few 
consumers. Adding a phantom CWC revenue “gift” on top of those massive increases 
simply adds insult to injury for consumers and unnecessarily increases the Utilities’ 
revenue, without basis.  
 

Contrary to the arguments of the Companies and the Staff, the AG does not 
recommend that the Companies here should conduct a lead-lag study.  AG witness Mr. 
Brosch testified that although a lead-lag study would effectively explain the Companies’ 
CWC requirements; it would probably be cost-prohibitive for these small Companies to 
conduct such a study. AG Ex. 2.0 at 12. The People argued that this does not mean, 
however, that the Companies should then be allowed to boost its their revenue 
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requirements with additional profits by increasing rate base based on the faulty and out-
dated 45-day CWC method.  

 
¶ AG witness Mr. Brosch described the 45-day CWC formula as “based upon an 

incorrect general assumption that it takes the utility 45 days longer to collect its 
revenues than it can effectively delay paying its expenses.” AG Ex. 1.0 at 18. Although 
this may have been true with respect to the specific utility in the case in which a federal 
commission first adopted the method in 1929, it simply does not apply to modern 
utilities. Id. He continued that the actual evidence in the docket indicated that in fact, the 
Companies do not need a cash working capital allowance at all.  The evidence shows 
that the actual lag in receipt of revenues from consumers that does not exceed the lag 
in time the utilities take to pay their employees, vendors, and other expenses. 
 

 “The lead-lag study preferred by the Attorney General would be cost-prohibitive 
based upon the speculative revenue savings it might generate versus the increased 
cost to rate case expense.” (Companies Initial Br. At 8). Mr. Brosch described the 
purpose of the CWC adjustment and explained that a modern utility would only have a 
positive CWC amount based on a lag time between revenue and expenditures.  He 
testified that the 45 day method is valid only if the utility paid its employees and vendors 
instantly on every day they provide labor, services and materials to the utility, causing 
there to be no delay in the outflow of cash to fund operating expenses. He stated that:  
“We know, however, that vendors and employees are not paid immediately at the end of 
each day. We also know that payroll taxes and income taxes are payable only after the 
pay periods and subject to statutory dates that yield considerable cash flow retention by 
the utility.” (AG Ex. 1.0 at 19). Mr. Brosch further explained that most modern utilities 
actually have a negative CWC amount (meaning they receive revenues before they 
must pay their debts, in the aggregate), making the 45-day method—which is incapable 
of returning a negative amount, as it operates by simply dividing yearly expenses by 
eight (45/365 = 1/8)— even less reasonable. (AG Ex. 2.0 at 12). He also noted that the 
45-day method “has continued to be used and abused in the regulation of mostly small 
utilities.” (AG Ex 1.0 at 18).  
 
Thus the Commission should not provide the Companies with additional revenues for a 
cost that has not been shown to actually exist.  Further, adopt a presumption against 
awarding CWC to the Companies, unless it satisfies its burden of proof by an analysis 
other than the erroneous 45-day method.  ¶ Mr. Brosch did provide an alternative 
approach for the Companies to determine it’s the CWC amounts: the balance sheet 
method, which involves the comparison of a company’s current assets and liabilities, 
preferably done repeatedly over time. He applied data from the Companies books to the 
balance sheet method at AG Ex. 2.0 at 19-20 and determined that the Companies do 
not need investor funds for ongoing operations because its customers provide sufficient 
cash flow to provide excess cash to fund operations, creating a “negative” cash working 
capital balance.  Id.  at 18 (Table 4). Yet  
 
 ¶ The Companies rejected this method as well, noting that “[n]one of the 
Companies has a separate balance sheet since retained earnings are booked on the 
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parent level. In addition, intercompany exchange accounts would not allow for an 
accurate liability account by individual company.” (Companies Initial Br. at 8). The 
People asked that the Commission should reject this attempt to avoid providing a 
factual basis for a claimed CWC adjustment. If the Companies unnecessarily 
complicated and inefficient corporate structure prevents it them from analyzing its CWC 
needs, the Commission should not presume such a cost, to the detriment of consumers. 
If the Companies do not meet their its burden to demonstrate that they it actually needs 
a CWC allowance, the Commission should not allow a CWC cost in rates.  
 

Finally, in response to the Companies’s argument argue that the Commission 
has allowed use of the 45-day CWC method in past cases, but it fails the People note 
that the Companies fail to cite to any case in which a party challenged the use of the 
method, as the AG does here. Even if the Commission had occasionally allowed use of 
the flawed 45-day method in the past for calculating CWC amounts, it should be 
especially vigilant in guarding against granting such a revenue “gift” to the tiny 
Companies here when they are seeking such extraordinary rate increases. In this case, 
unjustified CWC amounts would be piled on top of the huge rate base increases the 
Companies have requested, creating an even greater burden to be borne by the 
Companies’ very small groups of consumers. Consumers should not be asked to 
provide a return on CWC in the absence of specific evidence supporting the need for 
investor-supplied capital to cover a real—as opposed to an assumed—revenue lag. The 
AG requests that the Commission remove CWC from rate base and not charge 
ratepayers for these non-existent capital costs. 
 
Companies’ Position 
 

The Companies pointed out that a lead-lag study would be cost-prohibitive based 
upon the revenues it would expect to generate versus the increased cost to rate case 
expense.  According to the Companies, the AG witness attempted to discredit the 
formula approach by selectively discussing only a few isolated expenses that fit his 
speculative belief that a full-blown lead-lag study might result in a zero or negative cash 
working capital allowance.  Without an excessively expensive lead-lag study that looks 
at all expenses, the Companies argue it is impossible to show that the estimates 
produced by the formula method are unreasonable.  Staff pointed out that the revenue 
requirement impact of the Company’s proposal in this case is very small; for example, 
for Charmar it is less than 1% of the revenue requirement recommended by Staff and 
the Companies. (Id., at 276-277.)   
 
 The 45 day or 1/8th formula method has been accepted by the Commission for 
small water and wastewater utilities.  See Sundale Utilities, Inc., Ill. C. C. Doc. 08-0549 
(Apr. 22, 2009); New Landing Utility, Inc., Ill. C. C. Doc. 04-0610 (Jul. 19, 2005).  The 
method has also been approved for a small gas and electric utility with about 7,000 
customers.  Mt. Carmel Public Utility Company, Ill. C. C. 07-0357 (Mar. 12, 2008).   The 
lead-lag study preferred by the Attorney General would be cost-prohibitive based upon 
the speculative revenue savings it might generate versus the increased cost to rate 
case expense.   
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The Companies agreed that Staff’s adjustments should be included and reflected 

in the operating expenses approved by the Commission.  (Co. Ex. 3.0, p. 2.)  
 

 
Commission Analysis and Conclusion 
 

The Commission finds that the Companies have not justified adding an 
allowance for cash working capital to rate base.  While the 45 day formula has been 
used in the past, in this case we are convinced that the actual operating data do not 
justify the presumed revenue lag that is the basis of the method.  We are also 
concerned about the Companies’ claim that they cannot measure their actual payment 
lag or cash working capital needs due to “inter-company exchange accounts” and the 
accounting methods used by their parent company.  Consumers should not be required 
to fund increases to rate base when the Companies are unable to quantify their needs 
due to consolidated operations.  finds the formula method provides a reasonable 
estimate of the cash working capital for the Companies and the cash working capital 
requirements as adjusted by Staff should be included in rate base. 
 
In addition, the total rate base for each Company shown on pages 10-12 must be reduced by the 

amounts in the table on page 8 above and  the Appendices should be modified to reflect these 

conclusions. 

B. OPERATING REVENUES, EXPENSES, AND INCOME:  The Commission 

Should Not Allow The Companies to Allocate An Excessive and 

Unreasonable Amount of Internal Labor Cost for Rate Case Expense. 

 The Proposed Order accurately presents the People’s concerns about the allocation of 

excessive levels of expenses for internal labor, or people directly employed by the UI Water 

Services Corporation, to handle rate case matters.  Proposed Order at 16-17.  However, the 

Proposed Order conclusion fails to address the issues described.  The People challenge the 

Companies’ request for $537,826 in Service Company costs for rate case work and the two 

witnesses who appeared on behalf of the Companies.  The Proposed Order did not address this 

huge cost.  Instead, it approved the additional $697,937 in outside rate case expense.   The 

Commission should find that the combination of these two amounts -- $1,235,763 – is 

unreasonable and excessive, and that a reduction is appropriate. 
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 These Companies do not have any direct employees.  All labor expense, therefore, is 

allocated from the affiliated Water Service Company.  Not surprisingly, because these are very 

small systems (ranging from 53 to 378 connections), the labor costs are ordinarily small, totaling 

$213,533 for the test year for all eight systems.  Now, the Companies ask the Commission to 

more than double that amount to account for $537,826 in rate case expense – for this one docket, 

excluding legal expenses.  These costs are not reasonable, and do not comport with the scope of 

the case or the participation of the two witnesses.   

 The Water Services Company allocates all of its costs per connection.  To account for 

rate case work or direct allocations for other systems, the Companies only offset the test year 

costs by $13,947, while adding $537,826, a ratio of more than 37 to 1 for direct billed expenses.  

The Commission should reject this allocation as unreasonable for the work performed, and 

designed to over-collect revenue from consumers by overstating internal rate case expenses for 

the period out of the test year.     

 Proposed Language 

 The People request that the Commission modify the Commission Analysis and  

Conclusion as follows on pages 18 through 20: 

 
Commission Analysis and Conclusion 
 

After reviewing the records, we disagree with the AG that the including internal 
labor costs and the costs associated with internal rate case expenses in the revenue 
requirement will result in an overpayment by Illinois consumers.  The systems at issue 
in this case are very small, ranging from 53 to 378 connections.  It is not reasonable that 
the two witnesses who testified in this docket, and the associated discovery, could result 
in more than half a million dollars in expense.  The record demonstrates that UI uses 
the same employees to operate the utilities and to perform internal rate case work.  We 
are also concerned about the number of rate cases UI has recently filed, and that the 
allocation of internal rate case expense implies an extremely large revenue stream that 
does not comport with the number of witnesses involved in these cases.  Accordingly, 
we adopt Mr. Brosch’s adjustment and remove the internal rate case expense, but 
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include all of the allocated employee expense, including the portion the utilities removed 
for direct allocation for the 2009 test year. 

 
This adjustment is independent of the external legal rate case expense 

addressed by the Staff.  The Commission accepts the Staff conclusion that   included 
twice by the Companies. Therefore, the Commission find the amounts of compensation 
for attorneys and technical experts to prepare and litigate this proceeding, as adjusted 
by Staff, are just and reasonable pursuant to Section 9-229 of the Act, 220 ILCS 5/9-
229.  

 
The total unamortized rate case expense in the following amounts per Company 

are approved for recovery:  
 

Charmar    $118,763  
Cherry Hill    $115,807  
Clarendon    $115,703  
Ferson Sewer   $56,454  
Ferson Water   $57,664  
Harbor Sewer   $58,106  
Harbor Water   $58,667  
Killarney    $116,773  
 

 The internal labor cost for each company is adjusted by removing the amounts shown 

in column (e) and adding the amounts shown in column (d) in Table 4 above, and 

amortizing them over five years, as shown in AG Ex. MLB-2.4.   

 Commission Conclusion on Operating Revenues, Expenses, and Income 

 As discussed above, the Commission declines to adopts the adjustments 

recommended by the Attorney General and finds that the adjustments to operating 

revenues, expenses (including taxes) and utility operating income proposed by Staff are 

supported by the evidence and should be adopted.  The pre-tax operating income 

statements for the Companies for the test year ended September 30, 2010 are shown 

below, and the after-tax results are  in Appendices A through H. ____________, and _ 

and summarized below:  

Charmar 

Operating Revenues     $90,250 

Pre-Tax Operating Expenses per Proposed Order $60,033(Sch. A, L. 16, Col. i) 

Internal Labor Adjustment     $15,584(AG Ex. MLB 2.4) 
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Net Pre-Tax Operating Expenses    $44,449 

 

Cherry Hill 

Operating Revenues     $169,812 

Pre-Tax Operating Expenses per Proposed Order $114,820 (Sch. B, L. 16, Col. i) 

Internal Labor Adjustment     $13,984 (AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $100,836 

 

Clarendon  

Operating Revenues     $226,458 

Pre-Tax Operating Expenses per Proposed Order $154,661 (Sch. C, L. 16, Col. i) 

Internal Labor Adjustment     $13,483 (AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $141,178 

 

Ferson Creek Utilities, Sewer 

Operating Revenues     $234,582 

Pre-Tax Operating Expenses per Proposed Order $164,198 (Sch. D, L. 16, Col. i) 

Internal Labor Adjustment     $13,013(AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $151,185 

 

Ferson Creek Utilities, Water 

Operating Revenues     $180,666 

Pre-Tax Operating Expenses per Proposed Order $110,918(Sch. E, L. 16, Col. i) 

Internal Labor Adjustment     $13,013(AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $97,905 
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Harbor Ridge Utilities, Sewer 

Operating Revenues     $64,685 

Pre-Tax Operating Expenses per Proposed Order $57,600 (Sch. F, L. 16, Col. i) 

Internal Labor Adjustment     $13,687(AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $43,913 

 

Harbor Ridge Utilities, Water 

Operating Revenues     $141,594 

Pre-Tax Operating Expenses per Proposed Order $91,987(Sch. G, L. 16, Col. i) 

Internal Labor Adjustment     $13,668(AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $78,319 

 

Killarney  

Operating Revenues     $206,271 

Pre-Tax Operating Expenses per Proposed Order $139,531(Sch. H, L. 16, Col. i) 

Internal Labor Adjustment     $12,960(AG Ex. MLB 2.4) 

Net Pre-Tax Operating Expenses    $126,571 

CHARMAR 

 

Water 

  

perating Revenues $90,250 

Operating Expenses   $66,699 

Utility Operating Income   $23,551 
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Revenue Change   $65,192 

 

 

CHERRY HILL 

 

Water 

  

Operating Revenues $169,812 

Operating Expenses $130,055 

Utility Operating Income $39,757 

 

Revenue Change $84,284 

 

 

CLARENDON 

 

Water 

  

Operating Revenues $226,458 

Operating Expenses $174,287 

Utility Operating Income $52,171 

 

Revenue Change $131,942 

 

KILLARNEY 
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Water 

  

Operating Revenues $206,271 

Operating Expenses  $158,104 

Utility Operating Income  $48,167 

 

Revenue Change  $139,370 

 

 

FERSON 

 

 

Water 

  

Operating Revenues   $180,666 

Operating Expenses   $130,226 

Utility Operating Income   $50,440 

 

Revenue Change   $81,951 

 

 

Sewer 

  

Operating Revenues $234,582 

Operating Expenses  $184,152 

Utility Operating Income  $50,430 

 

Revenue Change  $101,803 
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HARBOR 

 

 

Water 

  

Operating Revenues   $141,594 

Operating Expenses   $105,530 

Utility Operating Income   $36,064 

 

Revenue Change   $63,890 

 

 

C. RATE OF RETURN:  The Commission Should Reduce The Return On 

Common Equity To A Level More Commensurate With The Returns For 

Water Utilities And With The Poor Management That Has Resulted In 

These Sudden And Exorbidant Rate Increase Requests. 

 While adopting the  cost of capital proposed by the Staff, the Proposed Order does not 

adequately present the two bases for the People’s recommendation that the Staff cost of capital 

be adjusted.  First, the People recommend that the return on equity be reduced to more closely 

reflect the water industry, rather than a more general utility cost of equity.  Second, the People 

recommend that the cost of common equity be reduced by 100 basis points to reflect the poor 

Sewer 

  

Operating Revenues   $64,685 

Operating Expenses   $59,485 

Utility Operating Income   $5,200 

 

Revenue Change    $32,896 
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management that has driven rates up to unreasonable levels -- doubling and tripling the rates in a 

single filing.  The Proposed Order only relates the argument to reduce the return on equity due to 

poor management. 

 The People demonstrated in their Initial Brief that the Staff witness who testified on cost 

of capital used both water and non-water utility samples in reaching her proposed return on equity 

(“ROE”).  The People maintain that the Staff witness’ equal weighting of non-water utility samples 

skewed her results upward, causing consumers to pay shareholders a higher profit than is appropriate 

for the water and sewer services at issue in this case.   In the landmark case of Bluefield 

Waterworks Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923), 

the United States Supreme Court established that a utility’s profit, or return on equity, should be 

equal to that generally made by other firms at the time, in the same general area, and on 

investments presenting corresponding risks and uncertainties.  Id. at 692-693.  Utilities that 

provide an essential public service, such as water and sewer services, are not entitled to profits 

commensurate with those realized on speculative ventures or ventures involving other types of 

services or products.  Id.   

 Water and wastewater service are not equivalent to energy services, such as those 

included in the Staff utility sample, where alternative fuels are available, where competition for 

commodities is developing, where the parent companies are diversified into both regulated and 

non-regulated operations, where infrastructure projects and demands are unique to energy, and 

where carbon and other pollution concerns are driving efficiency and other industry efforts to 

reduce consumption and address pollution concerns.  It is not reasonable to increase the profit 

level of tiny water companies like those at issue in this docket by treating major energy utilities 

(e.g. Ameren) as comparable. Staff Exhibit 3.0 at 11 and Sch. 3.5.  
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 Removing non-water utilities from the Staff recommendation, and simply averaging her 

water utility sample DCF and CAPM results produces an ROE of 9.035%  (DCF result of 8.84% 

plus CAPM result of 9.23% divided by two).   This reduction to the Staff recommendation 

results in an ROE of 9.035% results in a weighted cost of capital of 7.79%
5
 which is a 20 basis 

point reduction to the Proposed Order recommendation.   This ROE should be further adjusted to 

reduce the profit level to reflect and mitigate the unreasonable rate shock that will result from a 

rate order in this docket. 

 The extraordinarily high increases requested in this docket require the Commission to 

consider a further adjustment to the cost of capital.  In ordinary competitive markets, companies 

that mismanage their operations or over-price their products are expected to suffer lower profits.  

The Commission should impose the same discipline on the UI companies in this case, and reduce 

the authorized ROE by 100 basis points.  The Staff witness did not consider specific operating or 

management characteristics of the utilities under review such as the length of time between rate 

cases, the size of the requested revenue increase, customer impact, water quality or any other 

management issue in conducting her analysis or proposing an ROE. Tr. 284-288.   She testified 

that adjustments for those factors were for the Commission to consider.  Id.  

 The Proposed Order “finds not authority to support the recommendations of the Attorney 

General.”  Proposed Order at 23.  However, in their Initial Brief, the People quoted the Illinois 

Appellate Court as holding that:  “While the rates allowed can never be so low as to be 

confiscatory, within this outer boundary, if the rightful expectations of the investor are not 

compatible with those of the consuming public, it is the latter which must prevail.”  Camelot 

Utilities v. Illinois Commerce Commission, 51 Ill.App.3d 5, 9-10, 365 N.E.2D 312, 315 (1977).   

                                                 
5
  As shown in Staff Ex. 3.0, Sch. 3.1, the weighted cost of equity at 9.035% is calculated as (49.27 * .09035 = 

4.45%) + 3.30 (long term debt) + 0.04 (short term debt) = 7.79%. 
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Other authority for reducing the return on equity to reflect both management issues and 

excessive prices include: State Public Utilities Commission v. Springfield Gas & Elec. Co., 291 

Ill. 209, 216 -217 (Ill.1919);
6
 Market Street Railway Co. v. Railroad Commission, 324 U.S. 548 

(1945);  Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944); Public 

Service Commission of Montana v. Great Northern Utilities Co., 289 U.S. 130 (1933); Bluefield 

Waterworks Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923).  

As a result of the failure of UI and these individual utilities to fairly and reasonably 

manage their operations to avoid rate shock and to properly tailor their expenses so that increases 

are gradually timed to accommodate the burden that increases place on the public for essential 

water service, the Commission should adjust the ROE based on the Staff’s water sample 

downward.  As Staff witness Freetly testified, it is the Commission’s responsibility and within its 

discretion to impose a downward adjustment on the ROE based on factors other than the basic 

DCF or CAPM analyses.  Tr. at 287-288.
7
  The Commission should reduce the water sample 

ROE by 100 basis points, resulting in an ROE of 8.035% and a weighted cost of capital of 

7.30%.  It is important to recognize that this ROE is higher than the ROE of one of the 

utilities in Ms. Freetly’s sample (Middlesex Water, 7.47%) and still preserves the same 

short and long-term debt costs in the capital structure.  As the Court held in Camelot, supra, 

so long as the Commission specifies the basis for allowed revenues, the Court will defer to a 

                                                 
6
  The Illinois Supreme Court stated:  The rate established must be just and reasonable, both to the public and to the 

utility. In Public Service Gas Co. v. Utility Com'rs, 84 N. J. Law, 463, 87 Atl. 651, L. R. A. 1918A, 421, it is said 

that a just and reasonable rate can never exceed-perhaps can rarely equal-the value of the service to the consumer, 

and on the other hand it can never be made by compulsion of public authority so low as to amount to confiscation; 

that a just and reasonable rate must therefore certainly fall between these two extremes, so as to allow both sides to 

profit by the conduct of the business and the improvement  of methods and increase of efficiency; that justice to the 

consumer, ordinarily, would require a rate somewhat less than the full value of the service to him, and justice to the 

company would ordinarily require a rate above the point at which it would become confiscatory. 

 
7
 Ms. Freetly testified as follows: Q: And then it would be up to the Commission to determine whether that should 

be modified to reflect other factors that might affect consumers or the company? 

A. That would be at the Commission's discretion, yes. 
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downward adjustment to revenues necessary to properly balance shareholder and ratepayer 

interests. A ROE at this level is not confiscatory. 

The Proposed Order does not explain why it rejects the People’s return on equity 

recommendations other than that it “finds to authority” for them.  Proposed Order at 23.  As 

presented above, the Commission has the authority and the responsibility to set rates that are fair 

to both consumers and investors.  The Staff cost of capital recommendation does not include any 

consideration of the consumer impact of the huge increases requested here, leaving that to the 

Commission’s discretion.  The People request that the Commission modify the Proposed Order 

and find that the return on equity allowed should be no more than 8.035% with a weighted 

average cost of capital of 7.30% as described above. 

Proposed Language 

 The People recommend that the Commission modify the Proposed Order at pages 22-23 

as follows: 

           AG Cost of Equity Recommendation 

 

 The People point out that the Staff witness who testified on cost of capital used 

both water and non-water utility samples in reaching her proposed return on equity 

(“ROE”).  The People maintain that her equal weighting of non-water utility samples 

skewed her results upward, causing consumers to pay shareholders a higher profit than 

is appropriate for the water and sewer services at issue in this case.  The People cite 

the landmark case of Bluefield Waterworks Improvement Co. v. Public Service Comm’n 

of West Virginia, 262 U.S. 679 (1923), where the United States Supreme Court 

established that a utility’s profit, or return on equity, should be equal to that generally 

made by other firms at the time, in the same general area, and on investments 

presenting corresponding risks and uncertainties.  Id. at 692-693.  Utilities that provide 

an essential public service, such as water and sewer services, are not entitled to profits 

commensurate with those realized on speculative ventures or ventures involving other 

types of services or products.  Id.   

 The People note that water and wastewater service are not equivalent to energy 

services, such as those included in the Staff utility sample, where alternative fuels are 
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available, where competition for commodities is developing, where the parent 

companies are diversified into both regulated and non-regulated operations, where 

infrastructure projects and demands are unique to energy, and where carbon and other 

pollution concerns are driving efficiency and other industry efforts.  The People then 

assert that it is not reasonable to increase the profit level of tiny water companies like 

those at issue by treating major energy utilities (e.g. Ameren) as comparable. The 

People argued that the Commission should not include the non-water utility samples in 

its conclusions.  Removing the effect of the non-water utilities from the Staff 

recommendation, and simply averaging her water utility sample DCF and CAPM results 

produces an ROE of 9.035%  (DCF result of 8.84% plus CAPM result of 9.23% divided 

by two).   This reduction to the Staff recommendation results in an ROE of 9.035% 

results in a weighted cost of capital of 7.79%.8 However, the People continue that this 

ROE should be further adjusted to reduce the profit level in rates to reflect and mitigate 

the unreasonable rate shock that will result from a rate order in this docket. 

 In ordinary competitive markets, the People assert, companies that mismanage 

their operations or over-price their products are expected to suffer lower profits.  The 

People ask the Commission to impose the same discipline on the UI companies in this 

case, and reduce the authorized ROE by 100 basis points.  They point out that the Staff 

witness did not consider specific operating or management characteristics of the utilities 

under review such as  the length of time between rate cases, the size of the requested 

revenue increase, customer impact, water quality or any other management issue in 

conducting her analysis or proposing an ROE. Tr. 284-288.   Citing  Camelot Utilities v. 

Illinois Commerce Commission, 51 Ill.App.3d 5, 9, 365 N.E.2D 312, 315 (1977), the 

People quoted the Court as holding that:  “While the rates allowed can never be so low 

as to be confiscatory, within this outer boundary, if the rightful expectations of the 

investor are not compatible with those of the consuming public, it is the latter which 

must prevail.”  51 Ill.App.3d at 10, 365 N.E.2d at 315.   

 As a result of the failure of UI and these individual utilities to fairly and reasonably 

manage their operations to avoid rate shock and to properly tailor their expenses so that 

increases are gradually timed to accommodate the burden that increases place on the 

public for essential water service, the People maintain that the Commission should 

adjust the ROE based on the Staff’s water sample downward.  As Staff witness Freetly 

testified, it is the Commission’s responsibility and discretion to impose a downward 

adjustment on the ROE based on factors other than the basic DCF or CAPM analyses.  

Tr. at 287-288.9  The People recommend a reduction of 100 basis points, resulting in an 

                                                 
8
  As shown in Staff Ex. 3.0, Sch. 3.1, the weighted cost of equity at 9.035% is calculated as (49.27 * .09035 = 

4.45%) + 3.30 (long term debt) + 0.04 (short term debt) = 7.79%. 
9
 Ms. Freetly testified as follows: Q: And then it would be up to the Commission to determine whether that should 

be modified to reflect other factors that might affect consumers or the company? 

A. That would be at the Commission's discretion, yes. 
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ROE of 8.035% and a weighted cost of capital of 7.30%.  The People note that this 

ROE is higher than the ROE of one of the utilities in Ms. Freetly’s sample (Middlesex 

Water, 7.47%) and still preserves the same short and long-term debt costs in the capital 

structure.  As the Court held in Camelot, supra, so long as the Commission specifies the 

basis for allowed revenues, the Court will defer to a downward adjustment to revenues 

necessary to properly balance shareholder and ratepayer interests. 

 The AG argued that the allowed return on common equity for the Companies 

should be reduced by no less than 100 basis points from the 9.43% agreed upon by 

Staff and the Companies to reflect the poor management shown by the high rate 

increases proposed and other consumer complaints.  

 

As the AG argued in their Initial Brief and as demonstrated in the Staff’s Initial 

Brief, the Staff recommended return on equity, or ROE, did not take into account 

specific factors related to these Companies, such as the size of the requested 

increases, rate shock, or the length of time since the last rate case. (People’s Initial 

Brief at 12, 16; Staff Initial Brief at 17-22.)  The Staff’s analysis, accepted by the 

Companies, leaves it to the Commission to make an adjustment to link management 

weaknesses to the ROE determined through the DCF and CAPM analyses.  Rather 

than adopt an ROE that might be appropriate for utilities that have been operated 

reasonably and at rates that have kept pace with their costs, the Commission should 

recognize the extraordinary burden these extraordinarily large increases will place on 

the public and reduce the profit received by shareholders to reflect this management 

deficiency. Accordingly, the AG requests that the ROE be set at no more than 8.035% 

and that the weighted cost of capital be set at 7.30%, as indicated in the People’s Initial 

Brief at 16. 

Companies Position 

According to the Companies, theThe Commission recently considered and 

rejected very similar arguments made by the AG in the recent consolidated rate cases 

(Ill.C.C. Doc. 11-0059/11-0141 and 11-0142 Consolidated) filed by three other Illinois 

water and sewer utilities owned by Utilities, Inc.  The Companies also note that the 

Attorney General failed to provide a cost of equity expert witness.  The Companies ask 

the Commission to find that the AG’s recommendation is inconsistent with the 

reasonable standards by which the rate of return must be established. 

Commission Analysis and Conclusions 

 While the Staff witness performed the DCF and CAPM analyses that we 

ordinarily use to determine cost of equity, we are concerned that the Staff sample 
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equally weights utility companies that do not provide water and/or sewer services.  

Being familiar with energy as well as water utilities, we are not convinced that it is 

appropriate to expect equivalent returns for investments in these two sectors.  We agree 

that only the water sample should be used to determine the utilities ROE. 

 We are also concerned about the size of the increases requested in this docket, 

the rate shock consumers will experience, and the lack of foresight shown by the utilities 

both in waiting so long to ask for a rate adjustment and for spending so much money on 

these small systems without apparent regard to the rate impact it would have on 

consumers.  We believe that a 100 basis point reduction in the ROE otherwise 

applicable to properly managed water systems is appropriate to mitigate rate shock, 

while still providing a reasonable cost of equity for these systems. 

 The Commission authorizes a weighted cost of capital to be applied to rate base 

of no more than 7.30% which includes a return on equity of 8.035% as described above. 

The Commission finds no authority to support the recommendations of the 

Attorney General and it is rejected. Having reviewed the record, the Commission finds 

that the Companies should be authorized to earn a rate of return of 7.98% as 

recommended by Staff.  The rate of return incorporates a return on common equity of 

9.43%.  The Companies’ rate of return was is derived as follows: 

 

Source of capital Amount Percentage Cost Weighted Cost 

     

Short-term debt $4,242,247 1.19% 3.08% 0.04% 

Long-term debt $176,919,657 49.54% 6.65% 3.30% 

Common Equity $175,968,943 49.27% 9.438.035% 4.64 3.96% 

Total $357,130,846 100.00%  7.98 7.30% 

 

IV. RATE SHOCK:  IF THE COMMISSION APPROVES AS LARGE AN INCREASE 

AS REQUESTED, IT SHOULD REQUIRE THAT THE INCREASES BE PHASED 

IN TO MITIGATE THE RATE IMPACT ON CONSUMERS. 

 The Proposed Order discusses the People’s rate mitigation, phase-in plan at length, as 

well as the Staff response.  Proposed Order at 26-31.  Extensive attention to this issue is 
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appropriate, and the parties have presented the Commission with several options.  Significantly, 

as the Proposed Order notes in footnote 1 on page 29, the Commission currently has before it a 

Proposed Order on Rehearing in Docket 11-0059 addressing the rate mitigation issues that the 

People maintain are identical to the issues presented in this case.  In the interest of consistency 

and administrative efficiency, the People request that the Commission consider the result in 

Docket 11-0059 involving three other UI companies in assessing whether a phase-in plan is 

appropriate in this docket. 

 The Proposed Order describes both the People’s phase-in proposal and the Staff response 

in its Reply Brief, which offered the option to reduce the deferred balance by setting a “much 

higher phase-in annual rate caps, thereby considerably shortening the deferral period.”  Proposed 

Order at 29 (Staff Reply Brief at 8).  In Docket 11-0059, the Staff designed a phase-in plan with 

higher phase-in caps, which the Proposed Order adopted.  Although the People recommend that 

consumers should not be asked to pay more than $10 per month, or 20% per month, more per 

year, the Commission is not limited to accepting the People’s phase-in plan, but can modify it so 

long as the result is just and reasonable and fairly balances consumer and shareholder interests. 

 In order to balance these interests, the phase-in plan designed by AG witness Michael 

Brosch limited the size of the annual increases, but allowed the Companies full recovery of 

deferred revenue.   Mr. Brosch’s plan, included in AG Ex. 2.1, would allow the utilities to defer 

the unpaid revenue requirement and receive a return on the net-of-tax regulatory asset balance 

containing deferred O&M balance equal to the long-term debt interest rate.    AG Ex. 2.0 at lines 

198-210.   Although the need for interest on the deferred balance is far from clear because the 

Company has invested millions of dollars into these utilities at current rate levels, Mr. Brosch’s 

plan included a provision for payment of interest to make the Company whole. 
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 The Proposed Order refers to a Staff concern that the Companies will not be able to 

provide service if there is a phase-in of the rate increases.  Proposed Order at 28.  However, the 

Companies have not identified any obligations that would be blocked or frustrated as a result of 

the phase-in plan.  Further, as Mr. Brosch observed:  “The Company has demonstrated its ability 

to finance much larger projects than the deferred expenses associated with an Illinois rate 

increase phase-in plan over long periods of time.”  AG Ex. 2.0 at 16.   A phase-in plan will not 

jeopardize service. 

 The Proposed Order concludes that the utilities are entitled to recover their cost of 

providing service and a fair rate of return.  Proposed Order at 32.  Assuming that the costs are 

properly calculated and are just and reasonable and not out of proportion to the number of 

customers served,
10

 this is correct.  However, if the Commission allows increases of 76% to 

260% in a single docket, and the rates suddenly become unreasonably high, the interests of 

consumers in gradualism and affordability will be ignored while the interests of shareholders are 

protected, notwithstanding the violation of the basic regulatory principles of gradualism and 

affordability.  The phase-in plan designed by Mr. Brosch is fair to consumers and is fair to the 

Company because it allows for carrying charges on the deferred revenues.   

 The People maintain that Mr. Brosch’s phase-in plan should be adopted by the 

Commission.  However, assuming the Commission agrees that, as in Docket 11-0059, rate 

mitigation is necessary, it has the discretion to modify the pace of recovery to address the 

concern that some of the phase-in periods are long (i.e. Charmar-9 years; Clarendon and 

                                                 
10

  These are very small systems, ranging from 53 to 378 connections.  However, the amount of money spent or 

allocated by UI, their parent, is very high proportionately, resulting in rates that are significantly higher than rates in 

other Commission regulated utility areas that have fewer than 1,000 customers.  See Appendix 1, found at  

http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx 

http://www.icc.illinois.gov/waterandsewer/ratecomparisons.aspx


29 

 

Killarney – 7 years).   As a point of reference, in Docket 11-0059, if the Commission adopts the 

Proposed Order in that docket, the phase-in plan will occur over six years. 

 The People request that the Commission reject the Proposed Order’s recommendation to 

allow increases of up to 260%, with rates for normal usage exceeding $200 per month, to take 

effect immediately with no phase-in.  A phase-in plan is necessary to protect affordability, to 

give consumers time to acclimate to the higher rates and adjust their budgets accordingly, and to 

preserve the goal of gradualism, while protecting public confidence in the regulatory process. 

Proposed Language 

 The People recommend the following changes to the Commission Analysis and 

Conclusion on pages 32-32. 

 Commission Analysis and Conclusion 

 While the The Commission is mindful of the size of the increases 
approved in this docket, the Commission finds that a rate phase-in plan is necessary to 
address the potential rate shock that customers may be experiencing due to the 
increases approved in this Order.  The evidence demonstrates that a rate phase-in plan 
is the only rate mitigation tool in the record that can be utilized to address potential rate 
shock.   

 
Accordingly, the Commission also finds that the phase-in plan proposed by AG 

witness Brosch is reasonable, supported by the evidence, and should be adopted. This 
proposed plan properly balances the interests of the ratepayers and the Companies. 
That plan will gradually increase rates over a relatively short time period for most of the 
utilities to give customers time to adjust their budgets and usage, and it will also 
compensate the Companies with a reasonable carrying charge for the time value of 
money during the deferral period.  

 
The Commission believes this plan will not violate the Commission's policy of 

implementing cost based rates since it will fully account for the entire revenue 
requirement approved in the Final Order and assure that the deferred revenue is 
recovered with interest.  Moreover, the Commission finds that this plan will not deny the 
Companies an opportunity to recover their costs of providing service but rather will defer  
recovery of a portion of their costs and ultimately allow the Companies to recover the 
deferred costs in a timely manner. This plan will provide immediate mitigation of 
potential rate shock.   
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We also note that the Commission’s responsibility to balance shareholder and 
consumer interests, and to protect the public from monopoly pricing, requires that we 
carefully consider the impact of rate increase requests that double and triple current 
charges.  We are not required to approve an increase that will result in an unreasonable 
burden on consumers, and have the authority to moderate the impact on the public 
within provided that we do not reduce rates to the point of confiscation.  As the Illinois 
Supreme Court has stated, however: 

 
[I]t is said that a just and reasonable rate can never exceed-perhaps can rarely 

equal-the value of the service to the consumer, and on the other hand it can 

never be made by compulsion of public authority so low as to amount to 

confiscation; that a just and reasonable rate must therefore certainly fall between 

these two extremes, so as to allow both sides to profit by the conduct of the 

business and the improvement  of methods and increase of efficiency; that 

justice to the consumer, ordinarily, would require a rate somewhat less than the 

full value of the service to him, and justice to the company would ordinarily 

require a rate above the point at which it would become confiscatory. 

State Public Utilities Commission v. Springfield Gas & Elec. Co., 291 Ill. 209, 216 -217 

(1919).  We conclude that a phase-in plan, with interest on the deferred balance, does 

not raise issues of confiscation, and is fully within our authority under the Public Utilities 

Act. 

We direct the Companies to submit tariffs that phase-in the revenue levels we 
approve in this Order so that the increases do not exceed $10 or 20% of the current rate 
per year. 

 
  there are just too many problems to this rate mitigation plan as suggested by the 

Attorney General.  Most of all the length of time for the phase in and the potential 

revenue short fall for the Companies providing necessary services. The Commission 

acknowledges that the increases are not small and economic conditions are difficult, the 

Commission cannot deny or postpone a rate increase because the resulting rates are 

deemed “too high” by one or more parties.   

 

In docket 06-0411 the rate mitigation /phase in plan that was ultimately approve 

by this Commission was proposed by the utility (ComEd).  The Attorney General 

opposed the plan at that time. Now they are asking the Commission to impose this plan 

over the utility's objection. The Attorney General's proposal has not provided any viable 

solution to avoid or mitigate the rate impact faced by these customers. This plan is 

rejected. 
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 A utility is entitled under the Act to recover its cost of providing utility service and 

earn a fair rate of return on assets used to provide such service. The record evidence 

supports the Companies’ and Staff’s position that the Companies’ cannot recover its 

costs of service under its current rates. The rates proposed by Staff and agreed to by 

the Companies are necessary for the Companies to recover the costs incurred in 

meeting its public utility service obligations.  Based on the Commission’s review of the 

record, both the Companies and Staff considered the financial impact of the rates and 

made significant efforts to establish as low as possible rates. There is no legal basis for 

the Commission to delay this rate increase that reflects the cost of providing utility 

services.  

  F.   Commission Analysis and Conclusions 

The Commission finds the rate design principles, cost-of-service methodologies, 

the development and design of the rates in the manner as proposed by Staff and 

described in this section are reasonable and are adopted. 
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V. THE COMMISSION ORDER SHOULD INCLUDE A COMPREHENSIVE 

DISCUSSION OF PUBLIC COMMENTS. 

A. The Commission Should Reverse the ALJ’s Decision To Strike The People’s 

Discussion of The Public Comments Posted on E-Docket and Made In Public 

Meetings in their Initial Brief. 

 In their Initial Brief, the People presented to the ALJ some of the comments posted by 

members of the public on E-docket as allowed by Section 2-107 of the Public Utilities Act as 

well as the number of comments for each Company posted to date.  See People’s Initial Brief at 

17-22.  The Staff filed a Motion to Strike this discussion, which the ALJ granted on March 20, 

2012.  The Order stated in part:   

 
 Both public comments made at Illinois Commerce Commission conducted 

public forums and comments posted to the Commission website must be 

made available to the Administrative Law Judge and the Commission and 

reviewed when rendering a decision. However, the availability of the 

comments and review thereof by the Administrative Law Judge and the 

Commission does not, in and of itself, make the comments a part of the 

record of evidence. 

 

 As noted in the People’s Opposition to the Motion to Strike, this issue is currently before the 

Illinois Appellate Court in Apple Canyon v. Illinois Commerce Commission, Docket Nos. 3-10-

0832 & 3-10-0898 (cons.), Ill. App. Ct. 3d Dist.  In that appeal, the People described the 

difference between the “record for decision” and “evidence” and how both the parties and the 

public are prejudiced if parties cannot refer to comments in the “record for decision” in briefs.   

  Section 2-107 creates a mechanism for public participation in Commission proceedings, 

and the General Assembly clearly intended that the Commission consider such public comments 

“before all relevant votes of the Commission.”  220 ILC 5/2-107.  Section 8-306, which governs 

public comments made at public forums (which occurred after briefing in this docket), similarly 

requires that “[r]eports and comments made during or as a result of each public forum must be 
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made available to the hearing officials and reviewed when drafting a recommended or tentative 

decision, finding or order.”  220 ILCS 5/8-306.  Parties are prejudiced and the Commission loses 

the benefit of the parties’ argument if they are prohibited from briefing matters that are in the 

“record for decision” and that must be considered by the Commission as part of its deliberations. 

 In the interests of administrative efficiency, the People incorporate by reference the 

arguments contained in their Opposition To The Staff Motion To Strike Portions Of The AG’s 

Initial Brief, filed on April 20, 2012. 

B. The Commission Should Include a Discussion of Consumer Concerns in Its 

Final Order. 

 As noted above, Sections 2-107 and 8-306 of the Act require the Commission to review 

the comments of the public that they post on the Commission’s web site and that are made in 

public meetings when drafting an order and before all relevant votes.  In other dockets, the 

Commission has included a description of consumer comments.  See, e.g., Aqua Illinois, Docket 

11-0436, Order at 57-58 (Feb. 16, 2012); Illinois American Water Company, Docket 09-0319, 

Order at 96-207 (April 13, 2010)(consideration of public comments affirmed on appeal, People 

ex rel. Madigan v. Ill. Commerce Comm’n, No. 1-10-1776, slip op. at 36-37 (Ill. App. 5th
 
Dist. 

Dec. 9, 2011) (Petition for Rehearing pending)(available at: 

http://www.state.il.us/court/Opinions/AppellateCourt/2011/1stDistrict/December/1101776.pdf 

Acessed on March 9, 2012).   In this docket a discussion of public comments will both inform 

the Commission as to the nature of the public’s concerns, and conform with the Commission’s 

responsibility to balance ratepayer and shareholder interests. 

 Proposed Language 

 The following should be inserted on page 32 as a new Section VIII. 

http://www.state.il.us/court/Opinions/AppellateCourt/2011/1stDistrict/December/1101776.pdf
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 VIII.  Public Comment 

In response to a 2007 amendment to the Public Utilities Act, the Commission 
established a “public comment” process where consumers can enter comments on rate 
increases on e-docket or can directly address the Commission in open meetings.  PA 
95-127, 220 ILCS 5/2-107.  Special provisions were enacted for customers of water and 
sewer utilities to request public meetings near their residences.  220 ILCS 5/8-306(n).  
The General Assembly directed the hearing examiner to review public comments when 
drafting a recommended or tentative order. Id.   

The Commission received numerous consumer comments in response to the 
proposed rate increases requested in this docket, which are posted on our e-docket 
system. In response to Charmar’s proposed 280% increase, one customer stated that:  

If my Mother has to pay that high of a rate she would not be able to buy 
food, she is on a fixed income and if she can't afford the water bill, it would 
then fall on my shoulders, I also am on a fixed income and on a very strict 
budget, I also would not be able to afford food or medications. I am asking 
the, ICC to deny this exorbitant increase. 

 

Albert Scott, public comment filed September 21, 2011 under Docket No. 11-0561.  
Another Charmar customer noted that, “WE CANNOT AFFORD THIS INCREASE. 
MOST OF THE RESIDENTS IN THIS NEIGHBORHOOD ARE ELDERLY AND ON 
FIXED INCOMES. WE HAVE BEEN HERE SINCE THE NEIGHBORHOOD WAS 
DEVELOPED, FOR 57 YEARS. WE ARE OPPOSED TO AN INCREASE FOR 
CHARMAR WATER COMPANY.”  Marie Miller, public comment filed August 16, 2011 
under Docket No. 11-0561.  Although Charmar only serves fifty-three customers, 
seventeen public comments were posted on the Commission’s official comments forum 
as of April 20, 2012.  In addition, a public meeting was held in Gurnee on March 28, 
2012 where 17 residents spoke after hearing from a representative of Charmar Water.  
The residents expressed frustration with what they characterized as a 600% rate 
increase.  Tr. at 17.11 

 Customers of the other utilities posted similar comments in response to 
requested rate increases. As of April 20, 2012, Cherry Hill had eleven public comments, 
Killarney had 65, Clarendon had 17, Ferson Creek had 22, and Harbor Ridge had one. 
One Cherry Hill customer stated that: 

The proposed increase of 100% is going to come at such a time as to put 
many families over the [edge] as far as finances are concerned . . .  In 

                                                 
11

  The resident said:  “It's a 600 percent increase which is ridiculous. I don't care who you are and what you provide 

to me. 600 percent is out of line. As it is now, we pay 3 and a half times the amount any resident pays for water in 

the surrounding Lake County area. How is that fair? They're not piping in gold through our lines, they're piping 

water. Water that they don't have to do nothing to. They don't treat it. They do nothing to it. They pay a base rate to 

the City of Waukegan for water to be pumped through our mains that are very poorly maintained. We have terrible 

water pressure.” 
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such hard economical times as the public is facing it would be fair to the 
public if an increase was spread over a longer period of time . . . . A 100% 
increase all at once would be a disaster to many families already facing 
financial hardships. 

 

Thomas Nolan, public comment filed October 31, 2011 under Docket No. 11-0562.  A 
Killarney customer voiced a similar concern, noting that the company should 
“compromise with your customers....yes you are working for us and providing a service. 
Earn it and our respect by cutting down the amount requested or at the very least in 
smaller increments over a few years.”  Cheryl Brockhoeft, public comment filed January 
27, 2012 under Docket No. 11-0564. 

 

A Killarney customer posted the following: 

I can testify to the fact that the Killarney Water Co. has been delivering an 
extremely poor quality product for years . . . . I'm forced to pay for a water 
softener, salt, an R/o unit and filters just to make the water usable and 
drinkable. In this economy to expect senior citizens and others to pay an 
unjustified increase of 248% is outrageous and unbelievable. Please don't 
let this increase happen! 

Victoria Etters, public comment filed January 30, 2012 under Docket No. 11-0564. 

One Ferson Creek Water customer stated:  
 
“What a shame. You haven't asked for an increase since 1984, so now you want 

 to make up for lost time. As a senior living on social security & a small pension I 
 find it very hard to digest this.”  

 
Gregory Mittman, public comment filed October 31, 2011 under Docket No. 11-

0565.  Another stated that, “Under the current economic conditions an increase of this 
magnitude is ridiculous. The company maintains that it has had no increases in its rate 
since 1984.  If this is the case why were previous application[s] for an increase not 
made[?]”  Joe Renwick, public comment filed October 25, 2011 under Docket No. 11-
0565. 

 

The speakers and commenters expressed many criticisms of and objections to 
the magnitude of the proposed increases, and resulting rate shock.  The customers 
expressed their concerns and frustrations with the proposed rate increases which they 
regard as excessive, unreasonable and drastic. Many characterize the proposed 
increases as outrageous, greedy or unjustified, and some describe them as 
unaffordable, particularly for those on fixed or limited incomes. Others complain that the 
rates are out of line with other utilities and neighboring municipal providers, and that the 



36 

 

rates make homes difficult to sell. Some customers complain about water quality, and 
sewer service. 

 The Commission appreciates the many comments provided in the public forums 
and on the e-Docket system, as well as the efforts made by those who prepared and 
presented them. These comments have been considered by the Commission in 
reaching its decisions in this Order, to the extent permitted by law. The Commission notes 
that many of the recommendations made by Staff and Intervenors have been adopted in 
this Order, including the proposal to phase-in the large rate increases we allow, thereby 
reducing the impacts proposed by the Companies. 

 

VI. CONCLUSION 

 

The People of the State of Illinois request that the Commission adopt the recommendations 

and proposed language contained in this Brief on Exceptions and Exceptions, and schedule Oral 

Argument for the parties to address the size of the rate increases requested, the components of the 

rate increase, and ways to mitigate the impact of the increases on consumers. 

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 
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