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VERIFIED STATEMENT OF JOHN M. GARVEY 

My name is John M. Garvey. I am employed by the Illinois Commerce 

Commission as a Policy Analyst in the Telecommunications Division. I graduated (with 

honors) from Michigan State University with a Bachelor of Arts in Social Science in 

1992. In 1995, I was awarded a Master of Science in Public Policy from the London 

School of Economics. In 1997, I was awarded a Master of Science in Regulation also 

from the London School of Economics. On February 1, 1999, I was awarded a Juris 

Doctor from DePaul University. One of my responsibilities as an analyst is to review 

negotiated agreements and provide a recommendation as to their approval. 

SYNOPSIS OF THE AGREEMENT 

I have reviewed the instant agreement between Ameritech Illinois and Essex 

Telcom, Inc, dated November 24, 1999 which is the First Amendment to the 

Interconnection Agreement dated August 10, 1999, between both parties. This 

agreement specifically amends six parts of the existing agreement to comply with the 

order entered in FCC Docket No. 98-147 (In the Matters of Deployment of Wireline 

services Offering Advanced Telecommunications), in which the Federal 



Communications Commission (“FCC”) adopted several measures to promote 

competition in the advanced services market, including but not limited to, rules 

regarding collocation and spectrum management. The six amended parts are as 

follows: 

1) Article XII, including any schedules referenced therein, is amended in its entirety 

and shall read as set forth in Attachment A; 

2) Section 1.2 is amended to add “DSL”, Preparation Charges, and Unused Space 

definitions; 

3) Schedule 9.2.1(a) deleting references to 2-Wire ADSL Compatible-Unbundled 

Local Loop or ADSL 2W and adding or where existing copper facilities can be 

conditioned to meet the ANSI T1.413-1998 non-overlapping mode only per Annex F 

specifications; 

4) Schedule 9.2.1 (b) deleting references to 2-Wire HDSL-Compatible Unbundled 

Local Loop or HDSL 2W and 4-Wire HDSL Compatible Unbundled Local Loop or HDSL 

4W and adding where existing copper facilities can be conditioned to meet applicable 

technical standards; 

5) Schedule 9.5 is amended by inserting the new Sections 2.1.4 to 2.1.6. 

6) The Pricing Schedule is amended by inserting the rates set in Attachment B. 

The existing agreement had established the financial and operational terms for: 

networks on mutual and reciprocal compensation; unbundled access to Ameritech’s 

network elements, including Ameritech’s operations support systems functions; physical 

collocation; number portability; resale; and a variety of other business relationships. 
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STANDARD OF REVIEW 

The purpose of my verified statement is to examine the agreement based on the 

standards set forth in section 252(e)(2)(A) of the 1996 Act. Specifically, this section 

The State commission may only reject- 
an agreement (or any portion thereof) adopted by negotiation under subsection 
(a) if it finds that- 
(i) the agreement (or portion thereof) discriminates against a 

telecommunications carrier not a party to the agreement; or 
(ii) the implementation of such agreement or portion is not consistent with the 

public interest, convenience, and necessity. 

1. Approval under Section 252(e) 

A. Discrimination 

The first issue that must be addressed by the Commission in approving or 

rejecting a negotiated agreement under Section 252(e)(2)(A) is whether it discriminates 

against a telecommunications carrier that is not a party to the agreement. 

Discrimination is generally defined as giving preferential treatment. In previous 

dockets, Staff has taken the position that in order to determine if a negotiated 

agreement is discriminatory, the Commission should determine if all similarly situated 

carriers are allowed to purchase the service under the same terms and conditions as 

provided in the agreement. I recommend that the Commission use the same approach 

when evaluating this negotiated agreement. 

A carrier should be deemed to be a similarly situated carrier for purposes of this 

agreement if telecommunications traffic is exchanged between itself and Ameritech 

Illinois for termination on each other’s networks, and if it imposes costs on Ameritech 

Illinois that are no higher than the costs imposed by Essex Telcom, Inc. If a similarly 
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situated carrier is allowed to purchase the service(s) under the same terms and 

conditions as provided in this contract, then this contract should not be considered 

discriminatory. Evaluating the term discrimination in this manner is consistent with the 

economic theory of discrimination, Economic theory defines discrimination as the 

practice of charging different prices (or the same prices) for various units of a single 

product when the price differences (or same prices) are not justified by cost. a, 

Dolan, Edwin G. and David E. Lindsey, Microeconomics, 6’” Edition, The Dryden Press, 

Orlando, FL (1991) at pg. 586. 

I have no reason to conclude that the agreement is discriminatory. Also, Section 

252(i) of the 1996 Act allows similarly situated carriers to enter into essentially the same 

contract. 

B. Public Interest 

The second issue that must be addressed by the Commission in approving or 

rejecting a negotiated agreement under Section 252(e)(2)(A) is whether it is contrary to 

the public interest, convenience, and necessity. I recommend that the Commission 

examine the agreement on the basis of economic efficiency, ,equity, past Commission 

orders, and state and federal law to determine if the agreement is consistent with the 

public interest. 

In this Amendment, the parties agreed to use language similar to Ameritech’s 

Collocation Tariff, which was filed pursuant to Section 251(c)(6) of the Federal 

Telecommunications Act of 1996. The tariff has been suspended and is currently under 

investigation by the Illinois Commerce Commission in ILL C.C. Docket 99-0615. In my 

opinion, the outcome of the Commission’s investigation may impact relevant parts of 
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this Agreement. It is my  belief that this agreement violates an FCC Order and its 

corresponding rules; however, Counsel  has advised me  that because much of the 

subject matter is being addressed in 99-0615, a  parallel investigation would be 

administratively burdensome and inefficient, Therefore, I will approve the instant 

agreement with the understanding that any Commission Order is binding on the parties. 

Further, I bel ieve the parties have made adequate provisions for such an 

occurrence in Section 4.2 of the Amendment,  which in pertinent part states that: 

“Notwithstanding anything to the contrary in the Agreement or this Amendment,  if 
the FCC, the Commission, a  court or other tribunal of competent jurisdiction (e.g., OMB) 
issues an order or decision modifying the First 706 Order, or any of the Parties 
respective rights or obligations thereunder (a “Modifying Order”), either Party shall, 
upon written notice to the other Party, have the right to require that the Agreement be 
amended to reflect such Modifying Order .” 

In the light of this provision and considering the parties’ knowledge of the 

pending investigation of Ameritech’s collocation tariff in Docket 99-0615, I recommend 

that this Agreement be approved. 

In previous dockets, Staff took the position that negotiated agreements should 

be considered economical ly efficient if the services are priced at or above their Long 

Run Service Incremental Costs (“LRSICs”). Requiring that a  service be priced at or 

above its LRSIC ensures that the service is not being subsidized and complies with the 

Commission’s pricing policy. All of the services in this agreement are priced at or 

above their respective LRSICs. Therefore, this agreement should not be considered 

economical ly inefficient. 

I have no reason to conclude that this agreement is contrary to the public interest 

and nothing in this agreement leads me  to the conclusion that the agreement is 
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inequitable, inconsistent with past Commission Orders, or in violation of state or federal 

law. Therefore, I recommend that the Commission approve the agreement subject to 

the implementation requirements of the next section. 

II. Implementation 

In order to implement the Ameritech Ill inois-Essex Telcom, Inc. agreement, the 

Commission should require Ameritech Illinois to, within five days from the date the 

agreement is approved, modify its tariffs to reference the negotiated agreement ,for 

each service. Such a requirement is consistent with the Commission’s Orders in 

previous negotiated agreement dockets and allows interested parties access to the 

agreement. The following section of Ameritech Illinois’ tariffs should reference the 

Ameritech Ill inois-Essex Telcom, Inc. Agreement: 

Agreements with Telecommunications Carriers (ICC No. 21 Section 19.15). 

In additionthe Commission should require Ameritech Illinois to file a copy of the 

approved agreement with the Chief Clerks Office, within five days from the date the 

agreement is approved. The Chief Clerk should be directed to place the agreement in 

a separate binder. Such a requirement is also consistent with the Commission’s Orders 

in previous negotiated agreement dockets. 

For the reasons set forth above, I recommend that the Commission approve the 

agreement under Section 252(e) of the 1996 Act. 
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