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RESPONDENT'S MOTION TO SET AN EVIDENTIARY HEARING ON THE MOTION 
IN LIMINE OR, IN THE ALTERNATIVE, TO TAKE THE MOTION WITH THE CASE 

Respondent, Conunonwealth Edison Company ("CornEd"), by its attorneys and pursuant 

to 83 Ill. Admin. Code §200.190, moves the Illinois Commerce Commission for an evidentiary 

hearing on the Motion in Limine which the Complainant, Amcor Flexibles, Inc., ("Amcor") filed 

with the Illinois Conunerce Conunission ("Commission") on March 9, 2012. In support of this 

motion, CornEd states as follows: 

I. PROCEDURAL HISTORY 

1. On January 26,2011, Amcor filed a fonnal complaint against Conunonwealth 

Edison Company that began this proceeding. 

2. On December 12, 2011, the parties jointly filed a Stipulation of Facts and 

Undisputed Testimony. 

3. On January 26, 2022, Amcor filed its Motion in Limine to Prohibit CornEd 

From Supporting Certain Claims ("Motion"). 

4. On February 27, 2012, CornEd filed Respondent's Response to Amcor's 

Motion in Limine ("Response"). 

5. On March 9, 2012, Amcor filed a Reply in Support of its Motion in Limine 

("Reply"). 
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II. BACKGROUND 

Amcor's Motion proceeded on the theory, based in civil case law, that CornEd had a duty 

to preserve the meter in question until "Amcor could test it." (Motion at I). By disposing of the 

meter, Amcor alleged, it was deprived of the ability to contest CornEd's claims by "testing the 

meter to determine if it, in fact, under-reported electricity usage." (Id. at 2). In the course of 

argument on sanctions, Amcor remarked that "someone who was following the progress of the 

dispute must have specifically directed that the Replaced Meter be thrown away." (Motion at 

10). 

In its Response, CornEd asserted that the Rules of the Commission bear directly on what 

the Complainant appears to have here desired, i.e., a test of the meter different from the testing 

that CornEd performed on September 24, 2009, and that led to its back-billing of Amcor with a 

statement dated November 18, 2009. Specifically, CornEd referred to Section 410.190(d) of the 

Commission's electric meter rules that expressly provides for referee testing of a customer's 

meter. See 83 Ill. Adm. Code §41 0.190( d). Respondent also provided the affidavit of CornEd 

Meter Mechanic Thomas R. Ramsey who explained at paragraphs 6 and 7 of his affidavit why 

CornEd discarded the meter on October 25, 20 I O. (Response, Affidavit at para 6 and 7). 

The Reply that Amcor filed reduces the Commission's rules to a footnote. (Reply at 7). It 

ignores Respondent's arguments about time, diligence, and opportunity. Instead and egregiously 

so, it raises a whole new theory of the case without any supporting factual evidence; it merely 

claims that CornEd "discarded the meter because litigation was imminent." (Reply at 3). 

Further, Amcor attempts to conceal a motion to strike paragraphs 2-5 of Mr. Rumsey's affidavit 

within its Reply. (Reply at 5). 
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III. ARGUMENT 

CornEd strongly objects to the new claim raised in Amcor's Reply that CornEd acted 

purposefully in discarding the evidence because litigation was imminent. (Reply at 3). This 

claim is wrong. Amcor knows it is wrong to make such spurious and inflammatory accusations 

without a factual basis. Yet, in the face of Mr. Rumsey's affidavit, Amcor still does so. 

In its Motion, and in the course of argument, Amcor remarked that "someone who was 

following the progress of the dispute must have specifically directed that the Replaced Meter be 

thrown away." (Motion at I 0). This is nothing more than an off-hand remark which 

Complainant fails to support with any facts. It is clear from both CornEd's Response and 

supporting Affidavit that the loss of evidence is regularly a function of time and "not the result of 

anything untoward." (Response at 3). CornEd also submitted the affidavit of Thomas R. Rumsey 

wherein he explained why the meter was discarded on October 25, 2010. 

Instead of presenting evidence and facts, Amcor's Reply distorts CornEd's Response as 

well as its own Motion. Amcor claims CornEd knew litigation was imminent; however, the facts 

show the meter was shelved in CornEd's meter department from September 24, 2009 up until 

October 25, 20lO-over 12 months-with no application for a referee test. Amcor's own 

Motion acknowledges that CornEd retained the meter while (I) it asserted its back-bill claim; (2) 

the parties were attempting to resolve the dispute; (3) after CornEd's threatened shut-off; and (4) 

even while the informal complaint was pending. (Motion at 9) '. In the whole of that time period, 

Amcor did not express interest in a referee test of the meter or treat the matter with diligence. 

Amcor contends that its Motion "noted that the evidence showed that someone at CornEd 

had specifically directed that the meter be discarded." (Reply at 3). In its Reply, Amcor would 

1 Coincidence is defined as a striking occurrence of two or more events at one time apparently by 
mere chance. Random House Dictionary (2nd Ed.) 
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have the Commission incorrectly conclude that "someone told Rumsey to discard the meter on 

October 25, 2011," i.e., the day after the informal complaint was closed. (Reply at 3,4). Amcor 

derives these illusory conclusions solely from the coincidence that the meter was disposed of one 

day after the informal complaint was closed. (Motion at 10). As with all coincidences, however, 

there is no relationship between these two events. In utter disregard of Mr. Rumsey's 

explanation, Amcor would turn coincidence into a conspiracy to serve its own purposes. 

Amcor complains that CornEd "did not provide any evidence" to dispute that it threw the 

meter away because it was aware of impending litigation. (Reply at 3). CornEd's Response had 

attached thereto the affidavit of Thomas R. Rumsey which clearly outlines why the meter was 

discarded. He states in paragraphs 6 and 7, that: 

"6) [Ilt has been our practice of holding complaint tested meters for the period 
of 1 year since I joined the Dept. in July of 1985. 

7) At the time Meter No. 140384879 was tested, there was room for 
approximately 400 complaint tested meters on the shelving unit. Based on 
available shelf space, meters are discarded after they are checked to make 
sure they have been held for a least I year. 

Amcor claims that "CornEd's intent" is one factor in the tribunal's analysis of the 

appropriate sanction. (Reply at 3). Allegations of wrongful and intentional conduct, however, 

must be supported by a reasoned factual basis and not emotional appeal or idle speculation. 

Amcor derives from CornEd's testing of the meter its knowledge that the meter was 

critical to the dispute. (Reply at 3). Certainly, the results were important. By the same token, the 

importance of the meter test results was known to Amcor since at least December 8, 2009. 

Nothing prevented Amcor from securing a referee test of the meter except its own lack of 

diligence. 
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IV. CONCLUSION AND PRAYER FOR RELIEF 

In its Response to the Motion in Limine, CornEd set out its theory of governing law in 

this case. It further submitted the affidavit of Thomas R. Rumsey which explained why the 

meter was discarded on the particular date. Amcor ignores both, the Response and most 

egregiously the affidavit of Mr. Rumsey. 

While CornEd believes that Mr. Rumsey's affidavit honestly and openly answers to the 

essential question why the meter was discarded, it is obvious that Amcor does not see it that way. 

It is critical, therefore, that an evidentiary hearing be held on the Motion in Limine. In other 

words, CornEd's alternative request for an evidentiary hearing on the Motion in Limine 

(Response at 6) is now made necessary by virtue of Amcor's Reply in Support of its Motion. In 

the alternative, and in the interests of judicial economy, the Commission may want to conduct 

the hearing on the motion together with the evidentiary hearing on the complaint. 

Mark L. Goldstein 
Eve Moran-Co-Counsel 
Attorneys for Respondent 
3019 Province Circe 
Mundelein, IL 60060 
(847) 949-1340 
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Respectfully submitted, 
Commonwealth Edison Company 

BY~-03?<;$. ::<? 
Mark L. Goldstein, Its Attorney 
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NOTICE OF FILING 

TO: Parties on Certificate of Service 

PLEASE TAKE NOTICE that on April 13, 2012, I filed with the Chief Clerk of 

the Illinois Commerce Commission a copy of Respondent's Motion to Set an Evidentiary 

Hearing on the Motion In Limine, or, in the Alternative, to Take the Motion With the 

Case, attached hereto, a copy of each is hereby served upon you. 

~:;:?52s'~ 
Mark L. Goldstein, Attorney for Respondent = 

3019 Province Circle 
Mundelein, IL 60060 
(847) 949-1340 



CERTIFICATE OF SERVICE 

I hereby certify that on April 13, 2012, I served a copy of the foregoing 

Respondent's Motion, by causing copies thereof to be placed in the U.S. Mail, first class 

postage affixed, to each of the parties as indicated below: 

Ms. Elizabeth A. Rolando 
Chief Clerk. 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul G. Neilan, Esq. 
105 W. Monroe St., Suite 3950 
Chicago, IL 60063 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2E 
Northbrook, IL 60062 

Ms. Sonya J. Teague 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 6060 I 

Mark L. Goldstein 
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