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STATE OF ILLINOIS
BEFORE THE ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
    On Its Own Motion

:
:
: ICC Docket No. 11-0710

In re Proposed Contracts Between
Chicago Clean Energy, LLC and Ameren 
Illinois Company and Between Chicago 
Clean Energy, LLC and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97-0096

:  
:
:
:
:
:
:

VERIFIED RESPONSE COMMENTS ON REHEARING OF
CHICAGO CLEAN ENERGY, LLC

Chicago Clean Energy, LLC (“Chicago Clean Energy” or “CCE”), by and through its 

attorneys, DLA Piper LLP (US), pursuant to the schedule set forth by the Chief Administrative 

Law Judge of the Illinois Commerce Commission (“Commission”), respectfully submits its 

Verified Response Comments on Rehearing, responding to the Initial Verified Comments filed on 

behalf of the Staff of the Commission, the Illinois Power Agency (“IPA”), the People of the State 

of Illinois through the Attorney General (“AG”), Ameren Illinois Company (“Ameren”), Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”), and the Economic Development 

Intervenors (“Economic Development Intervenors” or “EDI”).1  Chicago Clean Energy 

respectfully requests the Commission adopt the Joint Draft Order on Rehearing of CCE and EDI 

that is being filed contemporaneous with the instant Verified Response Comments.

                                                
1 For uniformity, the Verified Comments of each party filed on April 9, 2012 are referred to 

herein as each party’s “Initial Comments on Rehearing.”
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I.

INTRODUCTION

The stakes are high: CCE strongly desires to advance its $3 billion-plus project on the 

South Side of Chicago, using Illinois coal, employing Illinois workers, and paying Illinois taxes in 

the implementation of a proven, commercial-scale, environmentally advanced SNG plant with 

carbon capture and sequestration technology.  The Illinois General Assembly’s support for the 

project is extraordinary: having reviewed the results from a state-funded $10 million Facility Cost 

Report and created the structure for the development of the Sourcing Agreement, clarifying 

legislation was passed and resolutions were adopted while this proceeding has been pending 

before the Commission.  Multiple Illinois administrative agencies have fulfilled their roles and 

signed off on their specific review of the project; including the Illinois Power Agency (“IPA”), the 

Capital Development Board (“CDB”) and the Commission itself, in its Interim Order establishing 

the rate of return.  Respectfully, whether the project advances now depends on the Commission 

entering an Order on Rehearing that revises the January 10, 2012 Order (“January 10 Order”) to 

adhere to the clear direction of the General Assembly.

The Initial Comments on Rehearing of Chicago Clean Energy and the Economic 

Development Intervenors explain comprehensively why the January 10 Order exceeded the scope 

of the Commission’s legal authority and thus violated not only the law but also the careful balance 

of multi-level administrative review that was established by the regulatory framework created by 

the General Assembly.  The IPA now expresses its agreement regarding the Commission’s lack of 

statutory authority, and Nicor also implicitly admits that there were major items changed in the 

January 10 Order, and that the Commission lacked legal authority to make those changes.  (See 

IPA Initial Comments on Rehearing at 3, 5, 9; Nicor Initial Comments on Rehearing at 4 n.2, 9
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n.8.)  None of the Initial Comments on Rehearing articulate any theory to even suggest that the 

Commission possesses the legal authority to make the types of substantive, “deal changing” 

modifications to the IPA-approved final draft sourcing agreement that would result from the 

Commission’s January 10 Order.

Finally, Nicor’s challenge of the constitutionality of PA 97-630 remains undeveloped in its 

verified comments, relegating the argument to the realm of legal and practical irrelevance.

Chicago Clean Energy respectfully requests that the Commission enter an Order on 

Rehearing that comports with the authority given to it by the General Assembly.

A. The Initial Comments On Rehearing Include Some
Productive Clarifications And Points of Consensus

The parties’ Initial Comments on Rehearing contain some new clarifications and, in 

certain instances, demonstrate a new general consensus on previously contested issues.  For 

example:

 The IPA clarifies its view that a number of the changes to the IPA-approved final 

draft sourcing agreement made by the January 10 Order were beyond the 

Commission’s limited statutory authority.  (See IPA Initial Comments on 

Rehearing at 3, 5, 9.)  Similarly, the IPA clarifies that new obligations placed on 

CCE in the January 10 Order – such as the third party guarantor and capital 

structure reporting requirements – were beyond the Commission’s statutory 

authority.  (See id. at 9-10.)  It is well established that Chicago Clean Energy and 

the Economic Development Intervenors agree with that view.

 With respect to “Projected Annual Output”, the IPA clarifies that “the IPA 

approved a Projected Annual Output for the CCE facility of 47,799,714 MMBtu” 

and that the Commission “erroneously adopted ICC Staff’s recommendation that 

the Project Annual Output for the plant be 44,787,326 MMBtu….”  (Id. at 3.)  The 

IPA continues: “This modification to the Sourcing Agreement was not only not 

within the Commission’s authority to make, but was a mistake that leads to 
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continued confusion in the Commission’s effort to get the remaining contract terms 

correct.”  (Id. (footnote 1 to cited sentence omitted).)  Chicago Clean Energy and 

the Economic Development Intervenors agree with the IPA regarding the proper 

number for Projected Annual Output, the confusing implications of using the 

wrong number, and the limited scope of statutory authority possessed by the 

Commission.  (See CCE Initial Comments on Rehearing at 13-18; EDI Initial 

Comments on Rehearing at 5-8.) 

 Staff clarifies that it agrees with Chicago Clean Energy’s position regarding the 

proper interpretation of “Conforming SNG”.  (See Staff Initial Comments on 

Rehearing at 3.)

 All parties agree to Chicago Clean Energy’s proposed changes to the description of 

Fuel Cost Component “C” to Section 5.2 and to Schedule 5.2C.  (See Staff Initial 

Comments on Rehearing at 3; Ameren Initial Comments on Rehearing at 3-4; IPA 

Initial Comments on Rehearing at 8; Nicor Initial Comments on Rehearing at 8-9.)  

The Proposed Sourcing Agreement included as Attachment A to CCE’s Verified 

Comments on Rehearing reflects the version of Schedule 5.2C that is now agreed to 

by all parties.

 The AG clarifies that it could accept removal of the carbon capture requirement 

that the January 10 Order added into the IPA-approved final draft sourcing 

agreement.  Instead, the AG would accept an alternative approach that does not 

change the IPA-approved final draft sourcing agreement, but does acknowledge in 

the Order on Rehearing that the AG will have an opportunity to advance its 

preferred language in a future proceeding.  (See AG Initial Comments on Rehearing 

at 3-5.)  The IPA also indicates that Chicago Clean Energy’s proposed alternative 

approach is reasonable and appropriate.  (See IPA Initial Comments on Rehearing 

at 10.)  The AG’s Initial Comments on Rehearing at page 4 proposes language to 

accomplish this goal, and Chicago Clean Energy has no objection to that language.  

The Joint Draft Order of CCE and EDI that is being filed contemporaneous with 
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the instant Verified Reply Comments reflects the AG compromise language with 

minor modifications for clarity.

Chicago Clean Energy appreciates these and other clarifications, which are productive and 

informative, and form a further basis to modify the January 10 Order and the resulting sourcing 

agreement.

B. No Party Contests The Enormous Benefits That Will 
Result From The Project

As the Commission is aware, the Chicago Clean Energy project will bring massive 

benefits to the State and its citizens.  No party’s Initial Briefs on Rehearing contests these 

benefits in any way.  The benefits include:

 $3 billion of new investment in the State;

 Over $1 billion in new State and local tax revenue;

 Over $10 billion added to the State’s economic output;

 During construction, 1,100 full-time construction workers and more than 600 
additional workers in supporting industries;

 During operations, 200 full-time workers and nearly 500 additional jobs in local 
and supporting industries;

 Remediation and re-use of a long-fallow 140-acre urban industrial brownfield;

 Commercialization of a clean energy technology for processing Illinois coal;

 Large-scale commercial implementation of carbon capture and sequestration; and

 $100 million in guaranteed consumer savings

These benefits are discussed in more detail by the Economic Development Intervenors and on 

the Chicago Clean Energy website, http://www.chicagocleanenergy.com/.  (See EDI Initial 

Comments on Rehearing at 2-5.)
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C. With The Exception The IPA, CCE, and EDI, The 
Parties’ Initial Comments On Rehearing Fail To 
Address The Threshold Question Of The Commission’s
Legal Authority To Alter the IPA-Approved Final Draft 
Sourcing Agreement

Although there have been some productive clarifications and some consensus reached, 

there are a number of disappointing aspects to the parties’ Initial Comments on Rehearing.  Most 

notably, the Initial Comments on Rehearing of Nicor, Ameren and Staff are silent on the threshold 

issue of the Commission’s legal authority to modify the IPA-approved final draft sourcing 

agreement.  

Chicago Clean Energy and the Economic Development Intervenors have called the 

question regarding the scope of the Commission’s legal authority in prior filings both in the 

original proceeding and on rehearing.  Indeed, when Chicago Clean Energy and the Economic 

Development Intervenors sought to have the issue of the Commission’s legal authority determined 

at the outset of the rehearing process, the parties argued strenuously that the matter should be 

“taken with the case” rather than evaluated as a threshold legal authority question before evaluation 

of the substantive issues.  (See, e.g., Ameren Response to Joint Motion in Limine at 2 (“no bona 

fide reason that the legal arguments cannot be taken with the case.”); Staff Response to Joint 

Motion in Limine at 2-3 (recommending that the motion “be taken with the case.”); see also Nicor 

Response to Joint Motion in Limine at 1-2).)  Now, however, with the sole exception of the IPA, no 

party’s Initial Comments on Rehearing engage on that fundamental issue of legal authority raised 

by CCE and EDI.

It is plain that although the parties were silent, they are keenly aware that the legal 

authority of the Commission has been called into question.  For example, Nicor states that it 

“recognizes that the Commission first must address the threshold issue of whether Section 9-220(h-
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4) even authorizes it to alter the description of factor ‘C’ and the language of Schedule 5.2C that 

was approved by the IPA.  If the Commission determines on rehearing that it does not have such 

authority, then it must, of course, reinstate the descriptions approved by the IPA.”  (Nicor Initial 

Comments on Rehearing at 9 n8.)  Although Nicor recognizes the “threshold issue” of legal 

authority, it does not actually address the issue.

Furthermore, and perhaps even more surprising, no parties other than CCE and EDI 

address the Illinois House and Senate Resolutions that specifically address the scope and 

substance of issues now before the Commission.  (See CCE Initial Comments on Rehearing at 6-

7, 11, 31-33, 41-44; EDI Initial Comments on Rehearing at 6-8.)  The House and Senate 

Resolutions speak directly to the question of the Commission’s legal authority – i.e., the issue 

that several parties argued should be “taken with the case.”  The Resolutions describe precisely 

the scope of the legal authority that the Commission has been given by the General Assembly to 

modify the IPA-approved final draft sourcing agreement:

“the Illinois Commerce Commission, in reviewing and approving sourcing
agreements, was only to: (1) fill in the blanks in the final draft sourcing agreement 
based upon the previously established capital costs, operations and maintenance 
costs, and the rate of return for the Chicago Clean Energy project; (2) remove 2
statutorily unauthorized early termination provisions from the final draft sourcing 
agreement; and (3) correct typographical and scrivener's errors . . ..”  

(SR 585; HR 755.)  Thus, the General Assembly has articulated clearly that the Commission is to 

reject all other proposed modifications to the IPA-approved final draft sourcing agreement and 

reject all additional conditions to be placed upon Chicago Clean Energy.

However, when given the opportunity, Nicor and Ameren have gone silent regarding the 

meaning of the House and Senate Resolutions and the Commission’s legal authority under the 

statute.  That silence constitutes a waiver.  (See, e.g., Ameren Illinois Co. v. Illinois Commerce 

Comm’n, 2012 Ill. App. 4th 100,962, ¶101, 2012 WL 844529, *17 (4th Dist. 2012) (citing Sup. Ct. 
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R. 341(h)(7) (“Points not argued are waived.”).)  To the extent that other parties have made limited 

statements regarding legal authority on certain issues, arguments on other legal authority issues are 

similarly waived.  (See Heard v. City of Chicago, 265 Ill. App. 3d 493, 496, 637 N.E.2d 684, 686 

(1st Dist. 1994) (a specific objection waives all other grounds not specified).)  In any event, at a 

minimum, given that the legal authority question has been front and center in this proceeding 

essentially from the start, an attempt by any party to raise legal authority questions for the first time 

in Response Comments on Rehearing should be disregarded or should result in Chicago Clean 

Energy being afforded an opportunity to reply.

D. On Remaining Contested Issues, January 10 Order 
Should Be Revised As Requested By Chicago Clean 
Energy And The Economic Development Intervenors 
To Ensure That The Project Is Financeable And 
Advances

Although there has been some clarification of issues and some consensus developed, the 

parties’ Initial Comments on Rehearing confirm that the Chicago Clean Energy project remains at a 

crossroads, and the Commission holds the future of the project in its hands.  The Commission now 

must decide whether it wants to advance the project to realize the uncontested benefits of the 

project or take it down the path that abruptly would bring the project to a halt.  If the Commission 

fails to retrace its steps, and revisit fundamental issues of authority, the Commission would be 

acting in a manner that is plainly contrary to the language of the applicable statute, as subsequently 

clarified by both the Senate and the House as well as the sponsors of the enabling legislation.  

Moreover, the Commission would be doing so in the face of silence from the utilities on the 

question of what legal authority was possessed by the Commission to reach that result.  Such an 

approach from the Commission would contradict not only the applicable statute, but would also 

undermine the actions taken by the IPA and the Capital Development Board (“CDB”), contradict 
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the Interim Order previously issued by the Commission itself, and re-trade good faith negotiations 

the State has made with a qualified investor (See generally Maley Affidavit, attached hereto and 

made a part hereof as Attachment B).

Chicago Clean Energy respectfully requests that the Commission follow the roadmap set 

forth in Chicago Clean Energy’s Initial Comments on Rehearing, and revise the January 10 

Order in four (4) specific ways:

 First, the Commission should modify the terms in IPA-approved final draft 
sourcing agreement only in the limited manner specified by the statute.  The 
January 10 Order took steps that far exceed what is allowed under the explicit 
statutory structure.  The Commission lacks the authority to act in ways that are not 
specifically authorized by statute.  The IPA’s Initial Comments on Rehearing 
properly recognizes that in several respects the January 10 Order exceeded 
Commission authority.  In particular:

a. The Commission should reject the modification that would reduce the 
amount of SNG required to be purchased under the Sourcing 
Agreement.  The January 10 Order improperly reduced the 
anticipated annual output of the facility and thus potentially the 
annual contract quantity that the utilities would purchase.

o The IPA has now clarified that it agrees with the position of 
Chicago Clean Energy and the Economic Development 
Intervenors on this point and strongly argues that the Project 
Annual Output of 47,799,714 MMBtu set in the IPA-approved 
final draft sourcing agreement was correct and should not be 
changed.  (See IPA Initial Comments on Rehearing at 5.)

b. The Commission should reject the modification that would reduce the 
percentage of costs recoverable under the Sourcing Agreement.  The 
IPA-approved final draft sourcing agreement required Nicor and 
Ameren customers to pay 95.45% of the costs, in recognition of other 
benefits those customers will receive (guaranteed savings, revenue 
sharing, etc.).  Even though the IPA had decided this issue, the 
January 10 Order accepted Nicor’s argument that the utilities should 
only pay 84% of costs.

o None of the parties’ Initial Comments on Rehearing persuasively 
support this change to the IPA-approved final draft sourcing 
agreement.  In particular, the IPA’s position on this item – which 
represents an attempt by the IPA to change its former position – is 
unpersuasive and contrary to law.
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 Second, the Commission should remove the unauthorized obligations that were 
added to the IPA-approved final draft sourcing agreement.  The January 10 Order
added new terms to the Sourcing Agreement that were never contemplated in the 
legislation or the IPA-approved final draft sourcing agreement, incorporating a 
payment guarantee that is to be negotiated with the utilities and submitted separately 
to the Commission for its approval, as well as obligations related to a capital structure 
report and carbon sequestration.  These provisions were not addressed in the IPA 
mediation of the sourcing agreements, were never accounted for in the project 
economics, and are barriers to the project advancing. 

o The IPA now has clarified that it agrees with the position of Chicago 
Clean Energy and the Economic Development Intervenors on this 
point, and has clarified that the third party guarantor, capital 
structure reporting, and carbon sequestration requirements contained 
in January 10 Order were improper.

 Third, the Commission should remove the additional early termination 
provisions from the IPA-approved final draft sourcing agreement.  The statute 
requires the Commission to remove certain termination provisions.  CCE requested 
that the Commission remove Section 1.2(h) from the IPA-approved final draft 
sourcing agreement because it explicitly would allow the utilities to terminate the 
sourcing agreement if the utilities were not allowed to fully recover their costs 
associated with the sourcing agreement.  CCE also requested that Section 14.20 (non-
severability provision) be removed in light of (1) the specific requirement of (h-4)
directing the Commission to limit the circumstances under which the Sourcing 
Agreement could be terminated, and (2) the utilities’ articulated position that they 
would intend to use this provision as a means to terminate the Sourcing Agreement if 
the utilities were ever denied full cost recovery.  

o None of the parties’ Initial Comments on Rehearing object to the 
removal of Section 1.2(h).  In the Initial Comments on Rehearing, only 
the IPA advocates retention of Section 14.20, but its reasoning 
contradicts the plain language of Section (h-4) of the statute, as well as 
the Resolutions passed by the Senate and the House.

 Finally, the Commission should correct the typographical and scrivener’s errors 
in the IPA-approved final draft sourcing agreement.  The January 10 Order erred 
by rejecting several scrivener’s and typographical errors presented by CCE that were 
agreed to by Staff.  These revisions, as reflected in the form of the CCE Corrected 
Agreement attached to CCE’s Initial Comments on Rehearing as Attachment A, will 
clarify the terms under which CCE and the utilities will be able to operate.

o The IPA and Nicor have previously objected to these revisions 
suggested by CCE and agreed to by Staff, citing reasons intended to 
advance their stated positions, but are not in line with the stated 
intent of the Act that scrivener’s errors be fully corrected.
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II.

THE COMMISSION SHOULD MODIFY
THE JANUARY 10 ORDER TO CONFORM TO THE

APPLICABLE STATUTE AND TO PERMIT THE PROJECT TO ADVANCE

No party’s Initial Comments on Rehearing challenge the fact that the plain terms of the 

Act provide that to the extent there were any prior determinations made by the IPA (other than 

with regard to the early termination provisions), the Commission was not to modify those terms 

except as to correct typographical and scrivener’s errors:
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Thus, the General Assembly explicitly constrained the Commission’s authority by requiring that 

the Commission approve “all other terms and conditions, rights, provisions, exceptions, and 

limitations contained in the final draft sourcing agreement [that was submitted to the 

Commission by the IPA].”  (220 ILCS 5/9-220(h-4) (emphasis added).)

Nor does any party’s Initial Comments on Rehearing (other than CCE and EDI) even 

acknowledge the recent legislative resolutions.  On February 8, 2012, the Illinois House of 

Representatives adopted House Resolution 755 (Colvin-Madigan), confirming the Commission’s 

limited role in developing the Sourcing Agreement.  On February 24, 2012, the Illinois Senate 

adopted Senate Resolution 585 (Trotter-Cullerton), which is identical in substance to HR 755 

(collectively, the “Resolutions”).  The Resolutions provide clear guidance to the Commission 

regarding its statutory charge.  With regard to the Commission’s authority, the Resolutions state:

WHEREAS, Pursuant to Public Act 97-630, the Illinois Commerce Commission, 
in reviewing and approving sourcing agreements, was only to: (1) fill in the 
blanks in the final draft sourcing agreement based upon the previously established 
capital costs, operations and maintenance costs, and the rate of return for the 
Chicago Clean Energy project; (2) remove 2 statutorily unauthorized early 
termination provisions from the final draft sourcing agreement; and (3) correct 
typographical and scrivener's errors; and 

WHEREAS, No statutory authority was given to the Illinois Commerce 
Commission to modify the terms of the final draft sourcing agreement or impose 
other obligations upon the Chicago Clean Energy project beyond the limitations 
set forth in Public Acts 97-96 and 97-630; and No statutory authority was given to 
the Illinois  Commerce Commission to modify the terms of the final draft 
sourcing agreement or impose other obligations upon the Chicago Clean Energy 
project beyond the limitations set forth in Public Acts 97-96 and 97-630; . . ..

(SR 585; HR 755.)

No party’s Initial Comments on Rehearing articulates any rationale or reason that the 

Commission should not simply follow the direction given to it by the General Assembly and 

enter an Order on Rehearing that approves a Sourcing Agreement in substantially the form of the 
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sourcing agreement attached to CCE’s Initial Comments on Rehearing as Attachment A.  In 

particular, no party explains how the Commission could conclude that it has authority to modify 

the IPA-approved final draft sourcing agreement’s terms on Projected Annual Output, Monthly 

Base Overage Amount, or Billing Determinants.

A. The Commission Should Reject The Utilities’ Request 
To Modify The “Projected Annual Output” Term In 
The IPA-Approved Final Draft Sourcing Agreement

The “Projected Annual Output” of the CCE Project is the amount of SNG that the facility 

is anticipated to be able to produce.  The IPA-approved final draft sourcing agreement clearly 

defined the Projected Annual Output of the CCE Project as 47,799,714 MMBtu (or 48.935 Bcf).  

(See IPA-approved Final Draft Sourcing Agreement, Schedule I at 15 (Definition of “Projected 

Annual Output”); IPA Memo at 17.)

As reflected in the IPA Memo, this decision was based in large part upon the IPA’s 

intimate familiarity with the $10 million facility cost report that the IPA reviewed and endorsed:

Public Act 97-0784 authorized CCE to conduct a Facility Cost Report, detailing 
the projected annual output of the CCE facility.  According to that report, the 
projected annual output of the facility is 47,799,714 MMBtu.  

CCE proposed contract terms that would obligate Nicor and Ameren to purchase a 
pro rata share of the projected annual output of 47,799,714 MMBtu (48.935 Bcf), 
or a combined amount of 40,151,759 MMBtu (41.5 Bcf) between both Ameren 
and Nicor.  Ameren and Nicor proposed terms that would require them to 
purchase no more than their pro rata share of 43,500,000 [bcf] or 36,540,000 
MMbtu.  The IPA adopted terms which it believes is most consistent with P.A. 
97-0096, which requires the utilities to purchase no more than 42% of the 
projected annual output of 47,799,714 MMBtu (48.935 Bcf.)

(IPA Memo at 17-18.)  (Emphasis in original.)

The IPA pointedly explains in its Initial Comments on Rehearing the error in the 

January 10 Order’s approach to the Projected Annual Output:
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This modification to the Sourcing Agreement was not only not within the 
Commission’s authority to make, but was a mistake that leads to continued 
confusion in the Commission’s effort to get the remaining contract terms 
correct.

(IPA Initial Comments on Rehearing at 3 (internal footnote citing Public Act 97-0630 omitted 

from quotation) (emphasis added).)  

Notably, Staff does not appear to make any effort in its Initial Comments on Rehearing to 

defend or explain its position about various calculations that apparently resulted in the 

Commission’s decision to lower the Projected Annual Output number. (See generally Staff 

Initial Comments on Rehearing.)  Likewise, neither Ameren nor Nicor make any attempt to 

explain why the Projected Annual Output set forth in the IPA-approved draft final sourcing 

agreement was incorrect or should have been changed in the January 10 Order.  (See generally 

Ameren and Nicor Initial Comments on Rehearing.)

In a revealing footnote, Nicor admits that it is challenging the IPA decision on the IPA-

approved Projected Annual Output number in a pending Administrative Review proceeding, and 

thus “may” question the Commission’s legal authority to change IPA-approved numbers.  (See 

Nicor Initial Comments on Rehearing at 4 n.2).  This heavily-couched language is clear, 

however; Nicor believes that the Commission did not have legal authority to change the 

Projected Annual Output number in the January 10 Order.

Indeed, Nicor was very direct in its original filing in this proceeding, stating that because 

the IPA had made the “projected annual output” determination, the Commission “must use 

47,799,714 MMBtu for billing determinate purposes also.”  (Nicor Dec. 16, 2011 Position 

Statement at 9 (emphasis added).)  Nicor reiterated that point in a footnote at that point in its 

original filing, stating: “Although Nicor Gas contests the IPA’s decision in this regard, Nicor 

Gas recognizes that it is not for the Commission to address that decision and, therefore, 
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Nicor Gas and the Commission must accept it for purposes of this proceeding.”  (Id. at 9 n.6 

(emphasis added).)  Thus, Nicor has clearly acknowledged the Commission’s lack of statutory 

authority to address this issue.

Even assuming that the Commission had legal authority to change the “Projected Annual 

Output” term in the IPA-approved final draft sourcing agreement  -- which no party suggests it 

did -- Chicago Clean Energy has explained in detail why the January 10 Order’s number was 

substantively wrong.  (See CCE Initial Comments on Rehearing at 13-18.)  Chicago Clean 

Energy’s explanation now has been confirmed by the IPA, and stands uncontradicted by 

anything in the other parties’ Initial Comments on Rehearing.  (See id.; IPA Initial Comments on 

Rehearing at 4-5.)

Accordingly, both because the Commission lacks the legal authority to change the IPA-

approved Projected Annual Output number and because even if it possessed such authority, the 

Commission’s modification of the number was not substantively supported, CCE continues to 

implore the Commission to reverse the portion of the January 10 Order that modified the IPA’s 

Final Decision related to the Projected Annual Output.  

B. The Commission Should Reject The Utilities’ Request 
To Revise The “Billing Determinants” Terms In The 
IPA-Approved Final Draft Sourcing Agreement

The primary focus of the Applications for Rehearing and the Comments on Rehearing of 

both Nicor and Ameren was an attempt to explain why further changes should be made to the 

sourcing agreement simply to remove contradictions created by the January 10 Order itself.

No party believes the January 10 Order’s treatment of the billing determinants issue is 

sensible.  That is, Chicago Clean Energy agrees with Nicor and Ameren that the calculations 

contained in the January 10 Order are confusing and contradictory.  The January 10 Order 



16

modified the Projected Annual Output term used in Schedule 5.2A and 5.2B to calculate the 

billing determinants, while that term was not modified in the body of the sourcing agreement to 

calculate contracted volumes.  Nicor and Ameren correctly note that that existing IPA-approved 

terms and conditions would have to be further razed by the Order on Rehearing for the Sourcing 

Agreement to reconcile the body of the contract with the modifications to Schedules.  (See Nicor 

Initial Comments on Rehearing at 3-6; Ameren Initial Comments on Rehearing at 1-3.)  

However, their Initial Comments on Rehearing conveniently ignore the fact that the Commission 

was given strict limits regarding which terms in the IPA-approved final sourcing agreement, 

instead pretending that modifying the IPA-approved final sourcing agreement is part of the 

process of “approving” the contract.  However, fundamental modifications to the terms and 

conditions of the draft sourcing agreement would be required to continue down the road 

advocated by the utilities.

In order to embrace the position advanced by Nicor and Ameren, clear and certain 

language, such as “For purposes of determining the Capital Component, the Annual Contract 

Quantity will be 43.5 Bcf,” must simply be deleted from the sourcing agreement to reconcile 

contradictions.  (See Nicor Initial Comments on Rehearing at 5.)  Nicor and Ameren both 

blithely state that the Commission must make these fundamental changes, but neither offers a 

defense for the legal authority to do so.

Neither Nicor nor Ameren made any argument defending the purported authority of the 

Commission to make these changes to the sourcing agreement.  Their silence is deafening in not 

responding to the Applications for Rehearing of CCE and EDI on this threshold issue.
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C. The Commission Should Reject The IPA’s Assertion 
That There Was A Scrivener’s Error Related To The 
“Billing Determinants” Decision Reflected In The IPA-
Approved Final Draft Sourcing Agreement

In its Verified Comments of April 9, 2012, the IPA states unequivocally that the 

Commission has a limited role in modifying the IPA’s final draft sourcing agreement:

Public Act 97-0630 permitted the Commission to only correct typographical and 
scrivener's errors and modify the contract only as necessary to provide that the gas 
utility does not have the right to terminate the sourcing agreement due to any 
future events that may occur other than the clean coal SNG brownfield facility's 
failure to timely meet milestones, uncured default, extended force majeure, or 
abandonment.

(IPA Initial Comments on Rehearing at 3.)  The IPA goes on to state that the Commission does 

not have the authority to modify the Projected Annual Output or Monthly Base Overage Amount 

terms, or to add requirements related to a Third Party Guarantor, the Capital Structure Reporting 

or the Carbon Capture and Sequestration obligations.  (See id. at 4, 8,10.)  As noted above, the 

IPA is correct in each of these determinations.

The IPA then suggests that the Commission change the billing determinants used in the 

IPA-approved final draft sourcing agreement, to lower the cost recovery percentage for CCE to 

84%.  Having recognized that the Commission’s has limited authority to make modifications, the 

IPA claims that this modification is needed to correct a “scrivener’s error” -- not for any other 

reason.  This is not a credible claim.

This proceeding has provided extensive discussion regarding the definition of a 

scrivener’s error.  The January 10 Order used the following standard: “The Commission adopts 

changes as scrivener’s errors only in those instances where there is agreement among the parties 

than an actual scrivener’s error occurred.”  (See January 10 Order at 22.)  CCE in its Verified 

Comments on Rehearing used case law to define scrivener’s errors as “errors where the intent of 
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parties to a contract or document is not reflected in the final writing.”  (See CCE Initial 

Comments on Rehearing at 46.)  Thus, the key characteristic of a scrivener’s error is that it must 

contradict a concept that was agreed to by the parties or that was intended to be documented at 

the time; it is not meant as an opportunity to change conclusions that were made previously.  

Here, the parties did not agree that CCE should recover only 84% of its costs under the Sourcing 

Agreement, and the IPA did not intend for that result in the IPA-approved final draft sourcing 

agreement.

There is absolutely no basis to conclude that the parties agreed to an 84% cost recovery 

percentage for CCE or that the IPA intended that result at the time the IPA transmitted the IPA-

approved final draft sourcing agreement.  In the Memorandum that the IPA transmitted along 

with the final draft sourcing agreement, the IPA articulated both the negotiation positions of the 

parties and the conclusion of the IPA:

However, for purposes of the pricing determinants, CCE has agreed that it would 
not rely on the 47,799,714 MMBtu as a price determinant.  Instead, for purposes 
of setting any pricing formula, CCE will agree to use the volume of $[sic] 
43,500,000 [mcf] in determining any price factor.  This is reflected in the 
formulas’ [sic] adopted in Schedules 5.2A and 5.2B.  The IPA has also 
incorporated language into Article V relating to CCE’s proposal.

(IPA Memo at 18.)  This paragraph shows that the billing determinant of 47,799,714 MMBtu 

was rejected by CCE, and that the IPA endorsed CCE’s proposed compromise to use 43.5 bcf 

(42,064,500 MMBtu) as the billing determinant.  The IPA further states that the compromise 

agreement was adopted in Schedules 5.2A and 5.2B and in Article V of the sourcing agreement.  

Indeed, these are the figures that were used.  (See IPA-approved Final Draft Sourcing Agreement 

at 21 (setting “Annual Contract Quantity” to 43.5 Bcf for purposes of determining the O&M 

Component), Schedule 5.2A, Schedule 5.2B.)  
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As documented clearly by the IPA itself, the billing determinant of 47,799,714 MMBtu 

(and cost recovery percentage of 84%) was not agreed to by the parties and was not the result 

intended by the IPA.  The billing determinant of 43.5 bcf (42,064,500 MMBtu) which 

corresponds to a cost recovery percentage of 95.45% (40,151,759 / 42,064,500) was offered as a 

compromise by CCE, accepted by the IPA, and incorporated into the final draft sourcing 

agreement.  

Thus, the intention of the IPA as stated at the time was to endorse CCE’s compromise 

position, and this intention is reflected in the IPA-approved final draft sourcing agreement itself.  

In short, there was no scrivener’s error.

Significantly, none of the parties to the mediation have maintained that the final draft 

sourcing agreement did not reflect the intent of the parties or the IPA’s intended result.  To the

contrary, in its Verified Comments on Rehearing, Nicor states:

In the draft form of the Sourcing Agreement approved by the Illinois Power 
Agency (“IPA”), Nicor Gas and Ameren were assigned approximately 95% of the 
capital cost and 95% of the O&M costs associated with the CCE facility. This 
result occurred because the IPA proposed that the billing determinant number 
used to calculate the Capital Component and the O&M Component of the Base 
Contract Price be set at an amount that was less than the amount the IPA 
determined to be the “projected annual output” of the CCE facility. 

(Nicor Initial Comments on Rehearing at 3.)  Similarly, Ameren simply requests that the 

Commission reach a different conclusion than the IPA.  Neither Nicor nor Ameren state that the

IPA incorrectly documented the agreement of the parties or the IPA’s intended conclusion on the 

matter of billing determinants.  Neither state that a scrivener’s error occurred in setting the 

billing determinants.  The utilities’ arguments on this subject have always been based on “cost 

causation” and the consideration of hypothetical extreme cases where only a single utility was 

contracting with CCE.  (See January 10 Order at 6-7).  But, neither utility has ever stated that 
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CCE agreed to recover just 84% of its costs under the Sourcing Agreement or that the IPA 

intended such a result.  Rather, the utilities have recognized that both CCE and the IPA took the 

position that cost-recovery was not intended to be linked to the percentage output the utilities 

were required to purchase.

It is important to recall that even if Peoples Gas and North Shore Gas had opted to enter 

into Sourcing Agreements rather than biennial rate cases, capital cost-recovery would still not 

have been aligned with the utilities’ purchase obligations.  (See Maley Affidavit at ¶ 8.)  That is, 

the General Assembly did not intend for capital cost recovery to be tied to the utilities’ purchase 

obligation, but rather intended for there to be excess output, the proceeds of which are to be 

shared between the developer and consumers.  (See 220 ILCS 5/9-220(h-2)(4).)  The following 

charts, presented in Chicago Clean Energy’s Application for Rehearing illustrate the utilities’ 

purchase obligations with and without Peoples and North Shore:

(See CCE Application for Rehearing at 13.)

Certainly if Peoples and North Shore were purchasing the output of the facility along 

with Nicor and Ameren, there would have been no question that CCE is entitled to 100% cost 

recovery -- even though the utilities only would have purchased 88% of the output of the facility.  

In other words, it always was anticipated that CCE would produce additional SNG beyond the 
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43.5 Bcf utility purchase obligation cap in the Act, and that CCE would split the revenues from 

those sales with consumers.  (See 220 ILCS 5/9-220(h-2)(4).)

The sheer magnitude of the corrections required to change the billing determinants in the 

IPA-approved final draft sourcing agreement from 43.5 bcf to 47,799,714 MMBtu further 

evidences that this was not an error of transcription.  Nicor’s Statement of Position (quoted in 

IPA’s Initial Comments on Rehearing at 7) details all of the modifications to the IPA-approved 

final draft sourcing agreement requested by Nicor, including:

 Deleting two sentences from the body of the sourcing agreement;

 Replacing the labels on a row in Schedule 5.2A and Schedule 5.2B;

 Adding in new values for these two rows; and

 Deleting one footnote on each of Schedules 5.2A and 5.2B

It goes beyond the veil of plausibility to believe that the IPA could have decided on the 

resolution to the question of billing determinants, but that the transcription of those terms into 

relatively-straightforward schedules in the final draft sourcing agreement was so botched that it 

would require an almost a complete re-write.  Occam’s razor must be used here to cut away the 

preposterous: there was not a convoluted series of scrivener’s errors that changed the 

fundamental business terms of the sourcing agreement.  Rather, the IPA meant what it said at the 

time.

The IPA Comments on Rehearing confuse the issue even further.  The IPA Comments 

discuss the contract quantities in Row G of Schedule 5.1A and Row B of Schedule 5.2B 
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Sourcing Agreement2, and then indicate: “These footnotes and resulting calculations are 

scrivener’s errors; remnant words that were originally contained in a draft of the Sourcing 

Agreement that were intended to be deleted and replaced with a contract quantity of 

40,151,759.” (See IPA Initial Comments on Rehearing at 6.)  Thus, the IPA Comments suggest 

replacing 42,064,500 MMBtu with 40,151,759 MMBtu in Schedules 5.2A and 5.2B.  However, 

since these numbers are denominators in the price calculation, this would have the effect of 

increasing the SNG price calculated by CCE for capital and O&M recovery -- the cost recovery 

percentage would change to 100% (since the ACQ of 40,151,759 would appear in numerator and 

denominator).  While the argument certainly could be made that CCE is entitled to full cost 

recovery under the Sourcing Agreement, CCE acknowledges that during the mediation, it 

indicated that it would accept 95.45% cost recovery as part of a compromise and that the IPA-

approved final draft sourcing agreement adopted this compromise, as reflected in both the IPA 

Memo and the IPA-approved final draft sourcing agreement itself.

The billing determinants were set at 43.5 bcf in the mediation, transmitted in the IPA-

approved final draft sourcing agreement and confirmed in the IPA’s Memo.  Subsequent to that 

point in time, any and all comments by the parties as to material points of the mediation are 

merely an attempt to re-trade the deal.  This re-trading will unwind the carefully-crafted balance 

of negotiated terms on capital costs, O&M costs, and return on equity, rendering the CCE project 

unfinanceable.  (See Maley Affidavit at ¶ 7-9.)

                                                
2 The IPA comments state that the footnotes in Schedules 5.2A and 5.2B that contain the 

scrivener’s error read “Calculated based on 43,500,000,000 scf multiplied by the SNG heating 
value of 967 btu/scf.”  This text appears in a) footnote #2 on Schedule 5.2A, referencing Row G, 
and b) footnote #1 on Schedule 5.2B, referencing Row B.  Both of those rows are where the 
billing determinant for capital and O&M recovery respectively are stated.
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Chicago Clean Energy respectfully requests that the Commission enter an Order on 

Rehearing that refuses to modify the billing determinants term in the IPA-approved final draft 

sourcing agreement.

D. The Commission Should Recognize That Nicor Has Waived Its 
Claim That Public Act 97-0630 Is Unconstitutional

Nicor notes, without explanation, its view that Public Act 97-0630 is unconstitutional.  

(See Nicor Initial Comments on Rehearing at 9.)  Nicor indicates that it is raising this item “to 

preserve the issue for appeal.”  (Id.)  However, Nicor does not provide any argument or legal 

authority for any allegation of unconstitutionality, and instead summarily lists several clauses of 

the Illinois and United States Constitutions.  (Id.)

Chicago Clean Energy is unable to respond substantively to Nicor’s naked allegation of 

unconstitutionality because, as Nicor itself acknowledges, Nicor provides no substantive 

argument about Public Act 97-0630 constitutionality.  In Chicago Clean Energy’s view, Public 

Act 97-0630 is constitutional, and Chicago Clean Energy is unaware of any basis under any of 

the clauses of the Illinois and United States Constitutions that Nicor lists that would render 

Public Act 97-0630 unconstitutional.  

The very cases that Nicor cites for its attempt to “preserve the issue for appeal” make it

clear that by failing to articulate its arguments, Nicor has waived its right to argue constitutional 

issues in this proceeding or some later appeal proceeding:

[I]t is advisable to assert a constitutional challenge on the record before the 
administrative tribunal, because administrative review is confined to the proof 
offered before the agency.  Such a practice serves the purpose of avoiding 
piecemeal litigation and, more importantly, allowing opposing parties a full 
opportunity to present evidence to refute the constitutional challenge.

(Carpetland U.S.A. Inc. v. Illinois Dept. of Employment Sec., 201 Ill. 2d 351, 396-97 (2002), 

quoting Texaco-Cities Service Pipeline Co. v. McGaw, 182 Ill. 2d  262, 278-79 (1998).) (Cited in 



24

Nicor Initial Comments on Rehearing at 9.)  Nicor’s boilerplate list of clauses of the Illinois and 

United States Constitutions is inadequate to create a question of constitutionality.  By its own 

admission, Nicor has not even attempted to provide any “proof” in the administrative record on 

these constitutional issues, as required by the Illinois Supreme Court decisions Nicor cites.  (Id.)  

Nicor’s approach has precluded Chicago Clean Energy from having any opportunity to engage 

on these issues, let alone a “full opportunity to present evidence to refute the constitutional 

challenge.”  (Id.)  

The invalidity of Nicor’s “preservation” technique is further highlighted by Nicor’s 

statement that Public Act 97-0630 is unconstitutional on several grounds “including, but not 

limited to” the clauses of the Illinois and United States Constitutions that Nicor actually 

identifies.  (Nicor Initial Comments on Rehearing at 9.)  This statement betrays Nicor’s lack of 

seriousness about the constitutionality issue.  If Nicor actually believes that a statute passed by 

the Illinois General Assembly is unconstitutional it was required to explain in this proceeding the 

basis for that assertion, both in order to create an administrative record on the issue and to permit 

Chicago Clean Energy and the other parties to respond substantively.  Carpetland U.S.A. Inc., 

201 Ill. 2d at 396-97; Texaco-Cities Service, 182 Ill. 2d  at 278-79.  Accordingly, Chicago Clean 

Energy respectfully requests that the Commission acknowledge in its Order on Rehearing that 

Nicor’s has waived any constitutional challenge to Public Act 97-0630.
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III.

CONCLUSION

The January 10 Order improperly failed to appreciate the statutory limits on the 

Commission’s authority and as a result undercut the financeability of the clean coal SNG 

brownfield facility.  The January 10 Order is directly contrary to repeated legislative and 

executive actions.  Chicago Clean Energy urges the Commission to enter an Order on Rehearing 

that is consistent with the letter and intent of the law, allowing the project to advance.

WHEREFORE, Chicago Clean Energy respectfully requests that the Commission:

1. Enter an Order on Rehearing consistent with the arguments contained herein and 

in CCE’s Verified Initial Comments on Rehearing and its Application for 

Rehearing, as reflected in the Joint Draft Order on Rehearing of CCE and EDI 

filed contemporaneous with the instant Verified Response Comments;

2. Approve a Sourcing Agreement consistent with the CCE Corrected Agreement 

attached to its Verified Initial Comments on Rehearing as Attachment A; and

3. Grant such additional or different relief as required by the interests of justice.
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