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 The Illinois Power Agency (“IPA”) by its attorneys, pursuant to the direction of 

the Illinois Commerce Commission (“ICC” or “Commission”) and the schedule set forth by the 

Chief Administrative Law Judge (“Chief ALJ”), respectfully submits its Verified Reply 

Comments on Rehearing in the above captioned proceeding.  The IPA stands by its previous 

positions taken unless otherwise expressed in these reply comments on rehearing. 

 
1. Projected Annual Output  

In its Final Order the Commission found “that CCE and the IPA overstated the 

anticipated output of the SNG facility.  The Commission finds Staff’s estimate, 44,787,326 

MMBtu/year to be the best explained estimate and to be the most reasonable.”  Final Order at 21.  

CCE believes the Final Order was incorrect in agreeing with Staff’s revised number that lowered 

the Annual Output to 44,787,326 MMBtu instead of the IPA-approved Annual Output of 

47,799,714 MMBtu. CCE argues that, “[t]here is absolutely no statutory authority for the 

Commission to modify the IPA Final decision that established the Projected Annual Output of 
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the CCE Project.”  CCE Initial Comments on Rehearing at 14.  Nicor has never disputed the 

IPA’s Authority to determine the Projected Annual Output number.  Nicor is concerned that 

whether the Commission uses the IPA or Staff’s recommended Projected Annual Output 

number, that it be applied consistently throughout the Sourcing Agreement.  Nicor Initial 

Comments on Rehearing at 4.  Ameren supports the Commission's determination of using 

44,787,326 MMBtu as the Projected Annual Output and believes the Commission should affirm 

this value throughout the Sourcing Agreement. Ameren Initial Comments on Rehearing at 2. 

The IPA believes it has been consistent and is in general agreement with CCE on this 

fundamental issue.  In particular, this modification to the Sourcing Agreement was not within the 

Commission’s authority to make and continues to lead to considerable confusion among the 

parties and Staff as the Projected Annual Output number affects other calculations within the 

Sourcing Agreement.  

2. Contract Quantity (Utility Percentage Allocation of SNG) and Billing Determinants  
 

The Commission’s Order acknowledges that there is disagreement over the percentage of 

capital costs, O&M costs, and other costs for which the utilities should be responsible, which is 

also referred to as billing determinants or MMBtu volume that should be used for pricing 

purposes.  The Commission goes on to hold that Nicor and Ameren should be responsible for 

bearing 84% of the cost associated with the SNG facility. Final Order at 21-22.  CCE incorrectly 

describes the IPA’s position on this issue at this point in time as, “the IPA’s reversal of its 

position on billing determinants.”  CCE Initial Comments on Rehearing at 27.  CCE goes on to 

add that the IPA is attempting to create an informal reconsideration process, which it apparently 

anticipated would culminate in substantive changes to the IPA-approved final draft sourcing 
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agreement that is outside the IPA’s authority as set forth in the Illinois Power Agency Act, and is 

contrary to the Administrative Review Law and Section 9-220(h-4) of the Act. Id. at 26-27. 

Ameren and Nicor agree with the Final Order’s determination that the utilities combined 

responsibility for the capital and O&M costs associated with CCE’s SNG facility is 84%.  

Ameren and Nicor, however, believe clarification is needed in the formula and throughout the 

Sourcing Agreement to ensure that the amount of costs being allocated to the utilities are correct.  

Ameren Initial Comments on Rehearing at 1-3; Nicor Initial Comments on Rehearing at 3-6. 

The IPA has not changed its position and has argued consistently that Ameren and Nicor 

are responsible for only 84% of the costs.  Again, the IPA agreed with the Final Order on this 

fundamental issue and stands by its previous arguments. 

3. Carbon Sequestration   

Regarding the Carbon sequestration reporting requirement argued by the Illinois Attorney 

General (AG), the Commission adopted the AG’s recommendation to require CCE to include in 

the Sourcing Agreement the language provided by the AG  Final Order at 33.  CCE believes the 

Commission went beyond its authority in approving the AG’s reporting language.  CCE opined, 

“The AG’s request is premature, because although the Commission lacks authority to add terms 

to the IPA’s final draft sourcing agreement, the Commission has a duty to approve the clean coal 

SNG brownfield facility’s Carbon Capture and Sequestration Plan, which will be attached as an 

appendix to the Sourcing Agreement.”  CCE Initial Comments on Rehearing at 39.  Additionally, 

CCE opines that the Commission should use “the alternative approach advanced by the AG” Id.  

The AG has offered up alternative language the Commission can use to assure the 

reporting requirements for carbon sequestration are met. The IPA believes that CCE’s position 
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on this issue presents a reasonable compromise and recommends the Commission adopt the 

AG’s alternative language (Provided by the AG in their Comments on Rehearing at 4-8..  

 
4. Termination Provisions   
 

Commission Final Order - CCE proposes to delete section 14.20, addressing non-

severability. Both Staff and Nicor objected to the deletion of this provision, arguing that it is a 

reasonable provision and that it is not subject to Public Act 97-0630.  The Commission 

determined that, “it does not appear that CCE's proposal to delete this provision is related to the 

recent enactment of Public Act 97-0630.  The Commission is unaware of any other basis for 

CCE's proposal to delete this provision from the IPA's final draft Sourcing Agreement. As a 

result, the Commission concludes that Section 14.20 should not be deleted and should remain in 

the sourcing agreement.” Final Order at 32. 

CCE argues in rehearing that Section 9-220(h-4) of the Public Utilities Act (“PUA” or 

“the Act”) (as amended by Public Act 97-0630), required the Commission to strike any provision 

allowing early termination for reasons other than those specifically enumerated in the Sourcing 

Agreement, and that the Commission failed to remove the two termination provisions.  CCE 

Initial Comments on Rehearing at 41-45.  CCE argues that Section 1.2(h) should be stricken 

from the agreement on the basis that Section 9-220(h-4), and Public Act 97-0630 make clear that 

the agreement should not contain a right to terminate in the event the gas utilities lose prudency 

protection.  Id. at 41.  CCE further argues that Section 14.20 should be stricken from the 

agreement because this clause of the agreement, while intending to be a non-severability clause, 
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could be construed to provide the same right as provided in Section 1.2(h) – that is a right to the 

utilities to terminate in the event that they lose prudency protection.  Id. at 42-45.   

The IPA supports CCE’s argument that Section 1.2(h) should be eliminated.  The plain 

language of P.A. 97-0630 requires the Commission to “modify the contract only as necessary to 

provide that the gas utility does not have the right to terminate the sourcing agreement due to any 

future events that may occur other than the clean coal SNG brownfield facility's failure to timely 

meet milestones, uncured default, extended force majeure, or abandonment.”  P.A. 97-0630. 

However, P.A. 97-0630 does not require the Commission to modify Section 14.20, which 

by its plain language is intended to preserve the integrated nature of the agreement.  In the event 

one clause or term of the agreement is declared invalid or unenforceable, “then such 

determination shall invalidate, void, and make unenforceable this Agreement in its entirety.”  

Public Act 97-0630 requires the Commission to modify Section 14.20 “only as necessary” to 

provide that Ameren and Nicor may not terminate the sourcing agreement.  However, Section 

14.20 does not provide that either Ameren or Nicor may terminate the agreement in the event 

that a clause of the agreement is declared invalid; Section 14.20 provides that the agreement is 

terminated ipso facto, without the need for Ameren, Nicor or CCE to take further action.  

Therefore, modifying the agreement to delete Section 14.20 is inconsistent with the limited 

nature of the changes authorized by P.A. 97-0630. 

CCE does posit a scenario that because Section 2.11 provides that utilities are allowed to 

fully recover their costs associated with the sourcing agreement, it would be inconsistent with 

P.A. 97-0630 to allow the contract to become void if a court declares Section 2.11 invalid.  Such 



 
 
 
 
 
 
 
 

6

a scenario would result in the same outcome as provided in Section 1.2(h) -- if Ameren or Nicor 

lose prudency protection, the contract would be void.  Id. at 42. 

The IPA opposes CCE’s suggestion to strike Section 14.20 from the Sourcing 

Agreement.  However, the IPA believes it would be consistent with P.A. 97-0630 for the 

Commission to modify Section 14.20 to provide that the agreement is an integrated agreement, 

and shall be void or unenforceable if an individual provision of the agreement is declared void, 

with the exception of Section 2.11: 

14.20 Non-Severability. All of the provisions of this Agreement constitute a 
material integral part of the Parties’ agreements and this Agreement shall be 
construed in whole and not in part so that, with the exception of Section 2.11, if 
individual provisions, agreements or covenants are determined to be invalid, void 
or unenforceable by any court having jurisdiction, then such determination shall 
invalidate, void, and make unenforceable this Agreement in its entirety. 
 

This proposed modification would preserve Section 14.20, while allowing for a modification to 

the Agreement that is consistent with Public Act 97-0630.  

 

9. Typographical and Scrivener’s Errors  
 

Commission Final Order – The Commission determined that scrivener’s errors only 

occurred in those instances where there is agreement among the parties on the issue.  Therefore, 

the Commission stated that the: 

only revisions to the basic sourcing agreement herein directed by the Commission 
pursuant to Public Act 97-0630 are Sections 2.2(c); 12.5 (a); 14.1(b) as contained 
in Exhibit 3 entitled, “Illinois Power Agency’s Proposed Revisions to the Form 
SNG Sourcing Agreement.”  Additionally, the words "Buyer's Allocated 
Percentage" should be removed from the definition of Maximum DCQ to correct 
a scrivener's error.  All other changes, whether alleged to be scrivener’s errors or 
typographical errors, are denied. 
 



 
 
 
 
 
 
 
 

7

Final Order Id. at 22-23. 
 
CCE believes that the Final Order failed to correct numerous typographical and 

scrivener’s errors that CCE identified and that Staff agreed should be corrected.  Additionally, 

CCE has argued in its Comments on Rehearing that several additional typographical and 

scrivener’s errors should be corrected.  CCE Initial Comments on Rehearing at 46-60.  

The Commission was correct that the typographical and scriveners errors identified in Exhibit 3 

entitled, “Illinois Power Agency’s Proposed Revisions to the Form SNG Sourcing Agreement” 

as well as those identified by the IPA in its Comments on Rehearing are the typographical and 

scriveners errors that should be corrected.  In addition, the IPA believes that CCE has identified 

two scriveners errors that should be corrected.  Also, it appears that Staff and the other parties 

agree with, or do not object to the following two corrections: 

 A. correct the final draft Sourcing Agreement regarding the reference year to indicate that 

the O&M cost calculation should be done in 2011 dollars; and 

 B. correct the term “Notice to Proceed” that is in fact a defined term. The final Draft 

Sourcing Agreement should replace “a notice to proceed to construction” with “a Notice to 

Proceed to Construction” in Section 6.1(b) and Section 12.7(a). final draft Sourcing Agreement 

at 27 and 40 respectively.  

The IPA does not believe that  the other typographical and scrivener’s errors that CCE 

identifies in its Comments on Rehearing should be corrected as they do not qualify as 

typographical or scrivener’s errors. 
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Wherefore, the Illinois Power Agency  respectfully requests that the Commission adopt 

the positions set forth in these comments in its Order on Rehearing in the above-captioned 

docket. 

 
Dated: April 16, 2012     Respectfully Submitted, 

 
By:   
 

 
 
One of its attorneys 
Henry T. Kelly, Esq. 
Michael R. Borovik, Esq. 
Kelley Drye & Warren LLP 
333 West Wacker Drive 
Chicago, IL 60606 
312-857-2350 
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VERIFICATION 

I, Henry Kelly, being first duly sworn, depose and state that I have read the IPA's 

Verified Reply Comments on Rehearing, and know the contents thereof, and that the statements 

contained therein are true and correct to the best of my knowledge and belief. 

Henry T. Kelly 

Subscribed and sworn to before me, this 16 th  day of April, 2012. 

Notary Public 


