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NICOR GAS COMPANY’S VERIFIED 

REPLY COMMENTS ON REHEARING 

Pursuant to the Chief Administrative Law Judge’s (“Chief ALJ”) schedule established at 

the March 14, 2012 status hearing, Northern Illinois Gas Company d/b/a Nicor Gas Company 

(“Nicor Gas”) submits these Verified Reply Comments on Rehearing with respect to the Illinois 

Commerce Commission’s (the “Commission”) final Order dated January 10, 2012 (the 

“Order”).1     

INTRODUCTION 

In this proceeding the Commission is charged under the Public Utilities Act (“Act”), 220 

ILCS 5/9-220(h-1), (h-3) and (h-4), with the responsibility to approve the proposed Substitute 

Natural Gas (“SNG”) Sourcing Agreement (“Sourcing Agreement”) between Chicago Clean 

Energy, LLC (“CCE”) and Nicor Gas, and a similar agreement between CCE and Ameren 

Illinois Company (“Ameren Illinois”).  In the Order, the Commission was cognizant of its 

                                                 
1 Despite requesting an expedited comment period that allowed just one week for the submission of reply 

comments, CCE served its Verified Comments on Rehearing at 11:55 p.m. on April 9, 2012.  CCE previously 
claimed in an “Emergency Motion” seeking a Commission decision by March 31, 2012 that the “matters at issue on 
rehearing are well known … and can be briefed on an expedited basis without undue burden.”  CCE Emergency 
Motion at 6-7 (Mar. 1, 2012).  Given this prior statement, it is surprising that CCE could not file its 61 pages of 
comments prior to the close of business on April 9th (more than five weeks after its “without undue burden” claim) 
in order to give parties the full period of time to prepare reply comments and respond to its claims. 
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responsibility under the Act in approving the proposed Sourcing Agreement.  In providing such 

approval, the Commission began with a draft Sourcing Agreement that had been approved by the 

Illinois Power Agency (“IPA”).  The Commission was required to determine, within the scope of 

the authority conferred upon it, (i) certain charges to be assessed under the proposed Sourcing 

Agreement and (ii) whether other changes to the draft Sourcing Agreement approved by the IPA 

were necessary to meet the requirements of the Act.  Applicable provisions of the Act seek to 

ensure, among other things, that utility ratepayers pay a price for SNG that reflects only their 

share of the SNG facility’s capital costs and operation and maintenance (“O&M”) expense, as 

well as the fuel costs.  See, e.g., 220 ILCS 5/9-220(h-1), (h-3).  On rehearing, the Commission 

agreed to reconsider whether certain proposed changes to that draft Sourcing Agreement that 

were either accepted or rejected in the Order comport with the requirements of the Act.  See, e.g., 

Applications for Rehearing; February 24, 2012 Notice of Commission Action. 

Importantly, questions of whether the Commission supports the concept of a project to 

build an SNG facility on Chicago’s South Side, or whether CCE will ultimately decide to sign 

the proposed Sourcing Agreement or to build the facility, play no part in the Commission’s 

analysis.  In fact, nothing in the Act speaks to such Commission considerations. 

Despite the straight-forward nature of the Commission’s statutory role, CCE and the 

Economic Development Intervenors (“EDI”) continue to urge the Commission to consider a 

plethora of alleged benefits that an SNG facility may provide as a primary basis to adopt their 

proposed changes to the Sourcing Agreement.  For example, CCE pleads that the Commission 

should reverse its legal analysis in the Order to “restore the viability of the [CCE] project.”  CCE 

Init. Comm. On Rehear. at 2.  CCE goes so far as to dramatically state that “the Commission 
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holds the future of the project in its hands.”2 Id.  Similarly, EDI asserts that construction of the 

proposed SNG facility will result in economic benefits – and implies, without any support, that it 

may somehow assist the State with its $8 billion budget deficit.  EDI Init. Comm. On Rehear. at 

2-4.  If that is not enough, EDI somehow claims that “[t]he Commission must ensure that the 

SNG Facility is, in fact, completed, subject to reasonable regulatory oversight.”  Id. at 7 

(emphasis added).  Yet, nothing in the Act demands that the Commission “ensure” that the SNG 

project is completed.   

The Commission should not be persuaded to veer from its statutory obligations by such 

theater.  The considerations CCE and EDI raise have no bearing on whether the proposed 

Sourcing Agreement meets the Act’s requirements.  In fact, the Commission’s responsibility is to 

approve a Sourcing Agreement that meets the Act’s requirements.  If CCE cannot embark upon 

developing the project based upon the terms of such a Sourcing Agreement, that is not the 

Commission’s fault. 

In reality, CCE’s and EDI’s efforts to inject issues of the project’s social benefits or 

economic viability into the proceeding are inconsistent with their shared position that the 

Commission has a “narrowly-defined” statutory role in this proceeding.  CCE Init. Comm. On 

Rehear. at 5 (“The General Assembly … gives the Commission a … narrowly-defined role in 

developing the Sourcing Agreement.”); EDI Init. Comm. On Rehear. at 7 (“Quite simply, the 

Commission has overstepped its limited role.”).  While CCE and EDI express concern over the 

need to limit the Commission’s role, they now also seek to have the Commission consider a host 

of factors that are not specified in the legislation.  Of course, neither CCE nor EDI cite to any 

                                                 
2 Ultimately, the judgment concerning the economic viability of the proposed SNG project is a subjective 

one that will rest with CCE.  While CCE contends that certain terms of the proposed Agreement approved in the 
Order will render the project uneconomical, Nicor Gas submits that this contention is not just irrelevant to this 
proceeding; it is also unsubstantiated and is clearly self-serving on the part of CCE.    
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authority to support their desire to have the Commission consider this otherwise irrelevant 

information, and no such authority exists.   

Notably, the comments on rehearing of the Commission Staff (“Staff”), the Illinois 

Attorney General’s Office (“AG”) and the IPA do not raise CCE’s and EDI’s concerns about 

project viability and economic development as somehow being relevant to the Commission’s 

analysis.  In the end, the Commission must ensure that ratepayers in the Nicor Gas and Ameren 

Illinois service territories pay no more than their appropriate share of the cost of SNG.3   The 

Commission’s Order accomplished that goal, subject to the minor modifications identified in 

Nicor Gas’ Initial Comments on Rehearing. 

REPLY COMMENTS 

The initial comments of Nicor Gas, Staff, the AG, the IPA and Ameren Illinois each 

share the view that the Commission’s Order requires only limited modifications to ensure that 

the Sourcing Agreement conforms to the Commission’s conclusions.  Furthermore, Staff concurs 

with two of Nicor Gas’ three proposals on rehearing:  (1) the correction related to Fuel Cost 

Component “C”; and (2) the corrections to  reflect consistently throughout the Sourcing 

Agreement that the utilities are only responsible to purchase 84% of the projected output of the 

proposed SNG plant and only responsible to pay for 84% of the capital costs and O&M costs of 

the proposed SNG plant.  Staff Init. Comm. On Rehear. at 3, 5.  

                                                 
3 CCE and EDI seek to convince the Commission to shift a disproportionate share of the costs of SNG to 

Nicor Gas and Ameren Illinois ratepayers. They do so because other gas utilities chose to “opt out” of the obligation 
to purchase SNG from CCE. They now implore the Commission to contrive a remedy for the economic impact of 
this “opt out”.  CCE and EDI repeatedly invoke legislative resolutions that purport to instruct the Commission about 
the “legislative intent” underlying the enabling legislation.  Incredibly, according to those legislative resolutions, 
that “legislative intent” dictates how the legislature specifically expects the Commission to resolve each of the issues 
raised on rehearing in this proceeding.  Apparently, however, the legislature lacked the same prescience regarding 
the potential impact of the “opt out” right.  It was provided in the enabling legislation.  So, if the exercise of the “opt 
out” right has impacted project economics, this results solely from a legislative decision to include this right in the 
enabling legislation – not from any decision by the Commission.    
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On the other hand, CCE argues in favor of numerous modifications to the Order that it 

claims are necessary “to enable the Chicago Clean Energy project to proceed.”  CCE Init. 

Comm. On Rehear. at 3.4  Nicor Gas responds to certain of CCE’s proposals below.  Meanwhile, 

EDI does not delineate any particular changes it proposes to the Order. 

A. The Order Correctly Found That The Commission, Not The IPA, Is 
Responsible For Establishing The Billing Determinants To Be Used 
To Compute The Capital Component And The O&M Component. 

The Commission correctly concluded in the Order (at 21-22) that it could change the 

number of billing determinants used to calculate the Capital Component and the O&M 

Component.  CCE wrongly argues that it is beyond the Commission’s legal authority to modify 

the billing determinants components of the Sourcing Agreement.  CCE Init. Comm. On Rehear. 

at 13, 20-26.  On the contrary, the Commission has authority under the Act to modify the billing 

determinants in the Sourcing Agreement because the Act assigns to the Commission the 

responsibility to establish the correct billing determinants amount to be used to calculate the 

Capital Component and the O&M Component of the Base Contract Price to be charged under the 

Sourcing Agreement.   

In particular, Section 9-220(h-3)(1) of the Act provides for the inclusion in the Sourcing 

Agreement of “a capital recovery charge approved by the Commission.”  220 ILCS 5/9-220(h-

3)(1).  Similarly, Section 9-220(h-3)(2) of the Act provides for the inclusion in the Sourcing 

                                                 
4 CCE states that Attachment A to its Initial Comments on Rehearing is purportedly “the form of sourcing 

agreement which [CCE] respectfully requests that the Commission approve as the sourcing agreement.”  CCE Init. 
Comm. On Rehear. at 1.  Even if Commission is inclined to make some of CCE’s changes, it should not adopt 
CCE’s Attachment A on rehearing.  CCE’s Attachment A is a non-redlined version of the sourcing agreement that 
purports to reflect CCE’s comments but actually does not appear to contain all the changes CCE advocates for.  For 
example, CCE argues that a correction is necessary to Section 14.1(b) of the Sourcing Agreement to remove 
reference to a “nonexistent Exhibit 1.”  Id. at 58.  Yet, Section 14.1(b) of CCE’s “Corrected Sourcing Agreement” 
still contains a reference to Exhibit 1 in the consent to assignment sentence.  CCE Init. Comm. On Rehear., Att. A at 
43.  This apparent carelessness on the part of CCE undermines its assertion that the Commission can approve the 
form of sourcing agreement as submitted by CCE as there is no way to know whether CCE has included changes in 
its submittal to the Commission that have not been identified at all. 
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Agreement of a charge for “[o]peration and maintenance costs approved by the Commission.”  

220 ILCS 5/9-220(h-3)(2).  Although Sections 9-220(h-3)(1) and (2) of the Act provide that the 

Commission must begin with inputs provided by the Capital Development Board (“CDB”) and 

CCE, those sections otherwise leave it to the Commission to make the determination about how 

the total costs are to be converted to unit charges.5  Significantly, nothing in Section 9-220(h-3) 

compels the Commission to accept any inputs from the IPA in setting the Capital Component or 

the O&M Component of the Base Contract Price.  Moreover, Section 5.2 of the Sourcing 

Agreement provides for these two charges as component “A” (the “Capital Component”) and 

component “B” (the “O&M Component”), respectively, of the Base Contract Price.  In the 

Sourcing Agreement, each of these components is designated as a “$[X.XX] per MMBtu” 

charge, reflecting that the Commission is assigned the responsibility to determine the actual 

dollar amount of each of these component charges on a per unit basis. 

B. The Order Correctly Found That The Number Of Billing Units Used 
To Calculate The Capital Component And The O&M Component Is 
To Be Based On The Projected Annual Output Of The CCE Project.   

CCE argues that the Commission’s modification of the billing determinants should be 

reversed and that the Commission should approve the final draft Sourcing Agreement as 

submitted by the IPA, which sets the billing determinant amount at 43.5 Bcf.  CCE Init. Comm. 

On Rehear. at 7-8.  Here too CCE is wrong.  If CCE’s claim is accepted, Nicor Gas and Ameren 

Illinois ratepayers will be required to pay more than their share of the cost of the SNG. 

                                                 
5  CCE parses through the language of Section 9-220(h-4) of the Act as adopted in Public Act 97-0630 to 

argue that the Commission lacks the statutory authority to determine the number of billing determinants to be used 
to calculate the capital recovery charge and the O&M charge under the Sourcing Agreement.  In doing so, however, 
CCE glosses over the fact that clause (i) of that Section of the Act specifically provides for the determination of 
capital costs and operation and maintenance costs pursuant to Section 9-220(h-3).  The Commission properly 
rejected CCE’s argument.  The Act must be read as a whole and Section 9-220(h-4) of the Act must be interpreted in 
conjunction with Section 9-220(h-1) and Section 9-220(h-3) of the Act.        
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In order to set the Capital Component and the O&M Component of the Base Contract 

Price in the Sourcing Agreement, the Commission needs to divide the approved total capital 

costs and the approved total annual O&M costs for the CCE project by an appropriate number of 

volumetric units.  In this respect, the Order correctly determined that the formulae reflected in 

Schedule 5.2A and Schedule 5.2B of the Sourcing Agreement employed an incorrect billing 

determinants amount to develop the per MMBtu capital cost recovery charge and the per MMBtu 

O&M charge, which resulted in an excessive allocation of costs to Nicor Gas and Ameren 

Illinois under the Sourcing Agreement.  Order at 21-22 & App.  To rectify that error, the Order 

correctly concluded that, “together, Nicor and [Ameren Illinois] should be responsible for 

bearing 84% of the cost associated with the SNG facility” as “reflected in the Appendix to this 

Order.”  Id.   

More specifically, in deciding the correct number of billing units to be used to calculate 

the Capital Component and the O&M Component of the Base Contract Price under the Sourcing 

Agreement, the Order relied upon the “projected annual output” of the CCE facility.  Order at 

21-22 & App.  That is because the unit price must be determined by dividing the total costs, as 

defined in Section 9-220(h-3), by the projected annual output of the facility.  220 ILCS 5/9-

220(h-3).  As the Order recognized, this methodology works both as a practical matter and in 

accordance with cost causation principles by accurately pricing each unit of output using the total 

cost and the total projected annual output of the facility.  Cost causation principles are implicit in 

the rate setting called for under the Act.  Section 9-220(h-1) provides for re-allocation of volume 

commitments among the purchasing utilities in the event some utilities elect the rate case option.  

There would be no purpose in such a re-allocation exercise if all costs were to be fully borne by 

the remaining utilities regardless of cost causation.  Further, the Order’s proper application of 
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this methodology comports with the statutory mandate in Section 9-220(h-1)(12), which provides 

that the utilities pay no more than the unit price cost of SNG for the units that the utilities 

purchase, by allocating only a proportionate share of the cost of SNG to the units that the utilities 

purchase.     

Nicor Gas has pointed out the obvious implication of CCE’s argument that it can be made 

responsible for a greater share of the project’s costs than is justified by its customers’ use.  In the 

extreme case, this view would justify making Nicor Gas responsible for 100% of the costs of the 

facility if it were the only participating utility.  CCE’s attempt to refute the Order’s agreement 

with Nicor Gas on these cost causation principles (Order at 22) is to label this argument 

“absurd.”  CCE Init. Comm. On Rehear. at 25.6  Of course, the legislature did not intend that 

those utilities that did not opt out of the Sourcing Agreement would be forced to pay 100% of the 

cost of the SNG facility for less than the full output: 

The fact of the matter is that Section 9-220(h-3) contemplates a cost of service 
rate structure but does not expressly address how costs are allocated when some 
utilities have elected to opt out.  Can those costs be reallocated to the purchasing 
utilities?  Nicor Gas contends that this could not have been the legislative intent 
because it creates a penalty for those utilities that elected to contract versus opt 
out.  Consider what would happen if all utilities other than Nicor Gas had opted 
out.  It could not have been envisioned that Nicor Gas customers could be made to 
bear 100% of the cost of service for only 42% of the output. 

Nicor Gas Dec. 16, 2011 Statement of Position at 8.  Yet, this “absurd” result is the end point of 

CCE’s argument.  As the Order correctly found, “while CCE attempts to refute Nicor’s argument 

regarding cost causation, it totally ignores the potentially absurd result that its interpretation of 

the statute could easily produce.”  Order at 22. 

                                                 
6 Strong adjectives are not good substitutes for sound reasoning.  There was a real possibility that all 

utilities but one might have elected to opt out.  It is entirely appropriate for the Commission to interpret the Act in 
light of that possibility.  The sum and substance of CCE’s novel argument is that this possible outcome was not what 
actually occurred and that therefore it is absurd to construe a law based upon what might reasonably have transpired 
rather than what actually did.         



 

- 9 - 
 

In sum, the Order correctly concluded that it should change the number of billing 

determinants used to calculate the Capital Component and the O&M Component to be based on 

the projected annual output of the SNG facility.7  

C. The Commission Should Utilize The Actual Percentage Of Debt To 
Set The Capital Component Of The Base Contract Price. 

The Order correctly concluded that the Commission cannot currently fix the percentage 

of debt used to compute the capital recovery charge in Schedule 5.2B of the Sourcing Agreement 

as the information required to do that is simply unknown at this time.  Order at 20.  For this 

reason, the Appendix to the Order correctly indicates those factors relevant to calculating the 

capital recovery charge that are to be computed only after CCE’s debt financing is finalized.  

Nonetheless, CCE continues to demand that the Commission fix the debt percentage at 70% as 

shown in CCE’s proposed Schedule 5.2A instead of waiting to set that figure at financial close.  

CCE Init. Comm. On Rehear. at 36-38.   

The effect of the structure of CCE’s proposed Schedule 5.2A is to alter the return on 

equity if the actual capital structure of the project is other than the “base case” 70% debt.  And, 

contrary to CCE’s proposal, the only values that properly are to be fixed by the Commission in 

this proceeding are:  (i) the approved capital costs of the project; (ii) a thirty year term for the 

debt financing; (iii) the number of billing determinants; and (iv) the approved rate of return on 

equity.  The actual interest rate, the actual percentage of debt and all other values that are 

calculated based on any of those inputs can only properly be fixed after CCE’s debt financing 

                                                 
7 Nicor Gas recognizes that there is controversy about the “projected annual output” of the SNG facility.  

What is key to the utilities and their customers is preservation of the principle that the utilities together are 
responsible only for 84% of the capital costs and O&M costs of the SNG facility.  And this principle is achieved 
only if the same projected annual output, as finally determined, is used as the billing determinants amount in the 
calculation of the Capital Component and the O&M Component of the Base Contract Price in the Sourcing 
Agreement and elsewhere throughout the Sourcing Agreement to describe the utilities’ purchase obligations. 
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has been finalized.8  Thus, on rehearing, the Commission should continue to reject CCE’s 

proposal to fix the debt percentage rate at 70% and maintain the correct conclusion that the 

Commission cannot fix the percentage of debt at this time given that the information required to 

do so is unknown at this time.  Order at 20 & App. 

D. The Commission Should Not Remove The Provisions  
Characterized By CCE As “Early Termination Provisions.” 

CCE insists that the Commission should remove Section 1.2(h) from the Sourcing 

Agreement as contrary to Section 9-220(h-4) of the Act, as amended by Public Act 97-0630.  

CCE Init. Comm. On Rehear. at 41-42.   The Commission action requested by CCE in this 

regard is premised upon the validity of Public Act 97-0630, and it continues to be Nicor Gas’ 

position that Public Act 97-0630, which modified Section 9-220(h-4) of the PUA and became 

effective after the final draft Sourcing Agreement was approved by the IPA and submitted to the 

Commission, is unconstitutional on numerous grounds.   

In the Order, the Commission agreed with Nicor Gas and Staff that Section 14.20 should 

remain in the Sourcing Agreement:  “It does not appear to the Commission that this provision 

falls under Public Act 97-0630, as CCE contends.”  Order at 32.  That is because the non-

severability provision in Section 14.20 is a standard provision addressing a contract construction 

issue.  The provision does not provide the utility a “right” to terminate the contract; rather, it 

describes the automatic consequence if there is a determination of invalidity. 

Although the Commission expressly rejected CCE’s position, CCE continues to maintain 

that Section 14.20 is a utility termination right provision that is inconsistent with P.A. 97-0630.  

CCE Init. Comm. On Rehear. at 42-45.  In doing so, CCE continues to seek to disavow a 

                                                 
8  CCE neglects to note that even if a hypothetical 70% debt/30% equity capital structure were used, 

Schedule 5.2B still could not be completed now to determine the final capital recovery charge.  CCE’s debt 
financing must first be completed in order for the actual interest rate to be set. 
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provision that it included in its initial proposed sourcing agreement submitted to the IPA (Section 

14.2 of that draft).and that Nicor Gas never contested.  The Commission correctly concluded that 

CCE’s characterization of the non-severability provision approved by the IPA was not accurate 

(Order at 32), and it should maintain that conclusion on rehearing as CCE has not demonstrated 

otherwise.9   

E. The Commission Should Not Make Certain Corrections Proposed By 
CCE To Address So-Called Typographical And Scrivener’s Errors. 

In the Order, the Commission determined to adopt only those scrivener’s errors proposed 

by CCE as to which there was agreement that an actual scrivener’s error occurred.  Order at 22-

23.  Specifically, the Commission directed that the Sourcing Agreement be revised as to Sections 

2.2(c), 12.5(a) and 14.1(b) as reflected in the IPA’s “Proposed Revisions to the Form SNG 

Sourcing Agreement.”  Id. at 23.  Thus, the Order concluded that any other “scrivener’s errors” 

proposed by CCE, including those addressed in CCE’s Initial Comments on Rehearing, should 

be denied.  Id. at 22-23. 

CCE maintains its position that the Commission should make various changes to the 

Sourcing Agreement that it contends are corrections to typographical errors and scrivener’s 

errors.  CCE Init. Comm. On Rehear. at 46-60.10   Nicor Gas disagrees that certain of the changes 

proposed by CCE constitute typographical errors or scrivener’s errors and comments as follows: 

i. CCE Initial Comments Section II.D.2 – Section 4.2 of Sourcing Agreement – CCE’s 
proposed change does not correct an error.  CCE appears to be advocating a 
substantive change with which Nicor Gas is not in agreement.  CCE Init. Comm. On 
Rehear. at 51-52.  The Sourcing Agreement provides that SNG is not considered 

                                                 
9 CCE’s reference to the after-the-fact Resolutions of the General Assembly on this point strains credulity 

as the General Assembly made no specific reference to “two” early termination provisions in Public Act 97-0630, 
which is the source from which the Commission allegedly derives its authority to remove such provisions. 

10  Attachment B to CCE’s Initial Comments on Rehearing shows each of CCE’s alleged “scrivener’s 
errors” and also indicates the purported “Staff position”.  It should be noted that Commission Staff was not involved 
in the proceeding before the IPA.  Of course, Nicor Gas, Ameren Illinois and the IPA were involved in that 
proceeding but their positions are ignored in CCE’s attachment.     
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delivered if it is not accepted by the Receiving Pipeline.  This is what was intended 
by the IPA and makes sense because the utilities should not be obligated for gas 
tendered by CCE that the interstate pipeline will not take.  CCE’s proposed revision 
does not provide clarification and, instead, introduces ambiguity because it seems to 
make the utilities responsible for receipt of gas tendered by CCE that the interstate 
pipeline has refused to accept.  

 
ii. CCE Initial Comments Section II.D.2 – Section 4.8 of Sourcing Agreement – CCE’s 

proposed change does not correct an error.  CCE Init. Comm. On Rehear. at 52.  CCE 
states that no party disagreed with this change.  Id.  That is incorrect; Nicor Gas 
disagreed.  Nicor Gas Dec. 16, 2011 Statement of Position, Ex. C at 2.  The 
significance, if any, of adding the word “designated” to this section is not clear.  If 
there is some subtle difference between “the point of interconnection” and “the 
designated point of interconnection”, the difference escapes Nicor Gas unless it is 
intended to alter the substantive rights of the parties relative to the manner in which 
the delivery point is to be established under the Sourcing Agreement. 

 
iii. CCE Initial Comments Section II.D.3 – Section 5.1 of Sourcing Agreement – CCE’s 

proposed change does not correct an error.  CCE is advocating a substantive change 
with which Nicor Gas is not in agreement.  CCE Init. Comm. On Rehear. at 52-54.  
The Sourcing Agreement provides that the utility is to pay the contract price for gas 
accepted for delivery.  If gas is tendered for delivery but the utility does not accept 
tender for reasons that are not excused under the contract, the utility must pay cover 
damages not the contract price for the gas tendered but not accepted.11  CCE’s change 
is inappropriate in that it creates confusion about whether the utility is obligated to 
pay the full contract price for gas tendered but not accepted.  That is the reason the 
change proffered by CCE was not adopted by the IPA, and the IPA similarly objected 
to CCE’s “correction” as a substantive change.  IPA Statement of Position, Ex. 2 at 3. 

 
iv. CCE Initial Comments Section II.D.5 – Section 5.2 and Schedule 5.2C to Sourcing 

Agreement – All parties appear to have agreed that the language in the Order relating 
to the calculation of the Fuel Component contains a mathematical error that needs to 
be corrected on rehearing.  However, Nicor Gas and CCE have proposed slightly 
different language to achieve that correction.  And there are subtle, but potentially 
important, substantive differences between the two proposals.  For instance, CCE 
proposes a change to Item #4 in Schedule 5.2C to change the denominator “to be the 
number of MMBtus of Conforming SNG produced.”  CCE Init. Comm. On Rehear. at 
56.  In its proposed language, Nicor Gas has used the word “SNG”.  Use of the phrase 
“Conforming SNG” as proposed by CCE could have the effect of improperly inflating 
the fuel cost to the utilities under certain circumstances.  “Conforming SNG” by 

                                                 
11 Assume, for example, that the price for SNG is $12 per MMBtu and the market price for gas is $3 per 

MMBtu.  If Nicor Gas fails to take delivery from CCE and such failure is not excused, the correct amount it should 
pay to CCE for the gas it did not take is $9 per MMBtu.  That is what the language approved by the IPA, and 
confirmed by the Commission, provides.  If, however, the change advocated by CCE to Section 5.1 of the Sourcing 
Agreement was adopted, it could be argued that Nicor Gas would be liable to pay CCE the full $12 per MMBtu 
contract price rather than the correct $9 per MMBtu cover damages.  
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definition only includes SNG that the “Receiving Pipeline” (as that term is defined in 
the Sourcing Agreement) has accepted.  The correct concept is that the denominator 
used to calculate the Fuel Component include all SNG produced from the CCE 
facility in a given month.  If the denominator does not include all of the SNG 
produced, then the Fuel Component of the Contract Price will be overstated.  Nicor 
Gas is specifically concerned with the circumstance in which SNG produced from 
CCE’s facility is delivered to multiple pipelines instead of the just the Receiving 
Pipeline from which Nicor Gas receives SNG.  Under this circumstance, the use of 
“Conforming SNG” in the denominator would only account for a portion of the SNG 
produced during the month.  The use of the term “SNG” in the denominator, as 
proposed by Nicor Gas, would properly account for all SNG produced during the 
month.  It would ensure that the cost of fuel is spread evenly across all the SNG 
produced from the facility during a month rather than allocating fuel cost 
disproportionately.  The language proposed by Nicor Gas to correct the errors in 
Section 5.2 and Schedule 5.2C to the Sourcing Agreement, rather than the language 
proposed by CCE, should be adopted by the Commission on rehearing. 

 
v. CCE Initial Comments Section II.D.7 – Section 14.1(b) of Sourcing Agreement –The 

Order correctly adopted the IPA’s proposed correction to the last sentence of this 
provision in the Sourcing Agreement.  Order at 23; see also IPA Comments, Ex. 3 at 
2.  The point of the last sentence as revised is to ensure that the form of any consent 
to assignment in favor of CCE’s lenders is acceptable to both the utility and the 
lenders.  CCE argues that the phrase “and Buyer” should not be included in the first 
and last sentences and that the reference to Exhibit 1 also should be deleted.  CCE 
Init. Comm. On Rehear. at 58-59.  While Nicor Gas agrees there is no Exhibit 1 to the 
Sourcing Agreement, Nicor Gas emphasizes that CCE’s proposed deletions of the 
phrase “and Buyer” are inappropriate because they deprive the utilities of the right to 
advance their positions concerning the form and substance of both a reasonable non-
disturbance agreement and a consent to assignment. 

 
Accordingly, the Commission should continue to deny CCE’s request to correct the above-

described “scrivener’s errors”. 

CONCLUSION 

The Commission should, for these reasons, decline to revise the Order as requested in the 

Initial Comments filed by CCE and EDI; instead, the Commission should revise the Order as set 

forth in Nicor Gas’ Verified Initial Comments on Rehearing. 
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Dated:  April 16, 2012 
 
 
 
 
 
 
 
John E. Rooney 
Anne W. Mitchell 
Rooney Rippie & Ratnaswamy LLP 
350 West Hubbard Street, Suite 430 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By: /s/  John E. Rooney   
 One of its attorneys 
             
 
 

 




