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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

 Illinois Commerce Commission  
On Its Own Motion  
 
In re Proposed Contracts Between 
Chicago Clean Energy, Inc. and Ameren 
Illinois Company and Between Chicago 
Clean Energy, Inc. and Northern Illinois 
Gas Company for the Purchase and Sale 
of Substitute Natural Gas Under the 
Provisions of Illinois Public Act 97—0096               

) 
) 
)   Docket No. 11-0710 
) 
) 
) 
) 
) 
) 

 
STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 

VERIFIED REPLY COMMENTS ON REHEARING REGARDING  
THE SOURCING AGREEMENT 

 
 NOW COMES the Staff of the Illinois Commerce Commission, by and through its 

undersigned counsel, and for its Verified Reply Comments on Rehearing, States as 

follows: 

 On April 9, 2012, and pursuant to order of the Chief Administrative Law Judge 

(CALJ), the following parties filed Initial Verified Comments: the Staff, the Attorney 

General of Illinois (AG), the Ameren Illinois Company (AIC), the Northern Illinois Gas 

Company (Nicor), the Illinois Power Agency (IPA), the Economic Development 

Intervenors (EDI), and Chicago Clean Energy, LLC (CCE). See, generally, Initial 

Verified Comments

 

. The parties took widely varying and opposing positions with respect 

to the matters at issue in the proceeding, as set forth more fully below.  

I. 

 To put the parties’ Comments on Rehearing in context, a certain amount of 

background is warranted. The statute at issue here, 220 ILCS 5/9-220(h-1), et seq., is 

Context of the Commission’s January 10, 2012 Order 
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intended to authorize and incentivize the construction of a “clean coal brownfield 

S[ubstitute] N[atural] G[as] facility”, as defined in Section 1-10 of the Illinois Power 

Agency Act, and Section 3-123 of the Public Utilities Act. 20 ILCS 3855/1-10; 220 ILCS 

5/3-123.  Such a facility will, if constructed, produce substitute natural gas using high-

sulfur coal, or a combination of such coal and petroleum coke. Id

 The statutory scheme appears to recognize the fact that the facility cannot be 

commercially viable unless gas utilities are required to purchase its substitute natural gas 

output; as a result, any gas utility serving more than 150,000 customers in Illinois must 

either elect to purchase substitute natural gas from the facility pursuant to the terms and 

conditions of a sourcing agreement, or to file biennial rate cases. 220 ILCS 5/9-220(h-1). 

Nicor and Ameren did not elect to file biennial rate cases, and therefore are required to 

purchase substitute natural gas pursuant to sourcing agreements. 

. The facility is required 

to sequester 85% of total carbon dioxide (CO2) emissions. 20 ILCS 3855/1-10. 

Id

 The statutory scheme is sui generis, and places the Commission, in its own 

words, in “novel territory.” Interim Order at 9, 

. 

Illinois Commerce Commission On Its Own 

Motion: In re Proposed Contracts Between Chicago Clean Energy, Inc. and Ameren 

Illinois Company and Between Chicago Clean Energy, Inc. and Northern Illinois Gas 

Company for the Purchase and Sale of Substitute Natural Gas Under the Provisions of 

Illinois Public Act 97—0096, ICC Docket No. 11-0710 (December 7, 2011). Moreover, 

the statute was amended in the course of this proceeding. See PA 97-630 (effective 

December 8, 2011).  In addition, the deadlines for Commission decision in the statute are 

extremely attenuated. One of the Commission’s responsibilities under the statute, 

approval of the sourcing agreement between the gas utilities and the facility, must be 
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accomplished through a final Commission decision approving a sourcing agreement, 

issued within 90 days of the draft sourcing agreement’s submission by the IPA to the 

Commission. 220 ILCS 5/9-220(h-4).  As the Commission aptly noted with respect to a 

related matter, it is: “[unable] to examine the issue … at length and in its usual fashion” 

due to such statutory deadlines. Id

 

.    

II. 

 In any case, the Commission’s January 10, 2012 Order approving a sourcing 

agreement, see Order, 

Summary of the Commission’s Order 

Illinois Commerce Commission On Its Own Motion: In re 

Proposed Contracts Between Chicago Clean Energy, Inc. and Ameren Illinois Company 

and Between Chicago Clean Energy, Inc. and Northern Illinois Gas Company for the 

Purchase and Sale of Substitute Natural Gas Under the Provisions of Illinois Public Act 

97—0096

1. Requiring Nicor and Ameren to pay 84% of total capital costs, operations and 
maintenance costs, and other costs, rather than 95.45%, 

, ICC Docket No. 11-0710 (January 10, 2012), is the subject of this rehearing. 

In that Order, the Commission modified the draft sourcing agreement submitted by the 

IPA by ordering, inter alia, the insertion of provisions: 

Order
 

 at 21-22; 

2. Correcting a number of typographical and scrivener’s error. Id
 

. at 22-23. 

3. Eliminating certain early termination provisions from the draft sourcing 
agreement, but declining to eliminate a non-severability clause, Id
 

. at 32; 

4.  Adopting an annual output of 44,787,326 MMBtu/year as opposed to 47,799,714 
MMBtu/year as established in the draft sourcing agreement1, Id.
 

 at 21; 

5. Requiring CCE to make a compliance filing with the Commission after it issues 
debt so that its actual capital structure will be ascertainable, Id.

                                            
1  This is important in light of the fact that, as the Commission noted and no party disputes: “billing 
determinants are one of the inputs into Commission approved capital recovery or the O&M charges, 
which are to be stated on a per MMBtu basis.” Order at 21.  

 at 20; 
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6. Correcting an error in the calculation of “monthly base overage amount” 

established in the draft sourcing agreement, Id
 

. at 32; 

7. Requiring CCE to make a compliance filing with the Commission after it issues 
debt so that its actual capital structure will be ascertainable, Id.
 

 at 20; and 

8. Requiring CCE to obtain a third-party guarantor to assure that statutorily-
mandated consumer savings are realized, Id.
 

 at 32. 

 In approving this Order, the Commission was forthright in stating its concerns 

regarding the clarity of the statute, and its impact upon the Commission’s ability to 

effectuate legislative intent. The Commission noted, for example that:  

The statute specifies how the Commission is to determine some variables 
that determine the capital recovery charge, such as the Commission-
approved capital cost, as well as the Commission approved O&M budget. 
While providing some guidance, the statute is less specific about how the 
Commission is to determine the Commission approved rate of return on 
equity. The statute provide even less guidance on how the Commission is 
to establish the billing determinants that are used to establish the capital 
recovery charge and the O&M charge. 
 
Order
 

 at 21 

 Likewise, in deliberations regarding the matter at the Commissions January 10, 

2012 open meeting, individual Commissioners expressed their own concerns regarding 

the statute’s clarity. Tr. at 124-130 (Commission Open Meeting, January 10, 2012). 

Chairman Scott reduced the matter to its essence, stating that: “[this is] a very 

complicated matter in a very compressed timeline[.]” Tr. at 130. The Chairman further 

stated that the statute: “leave[s] some gaps[, being] very specific on some instances 

and not so in others, which leads the ALJ and perhaps the Commission to believe that 

the items having not been discussed are to be left to the Commission and other parts of 

Public Utilities Act.” Tr. at 128. Former Commissioner Elliott expressed similar concerns, 

stating that the Commission was: “in a novel situation where we have literally limited 
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opportunity to understand the implications of a very significant and complicated 

contractual relationship, novel in its nature that comes before us at the Commission.” Tr. 

at 125. Parties were urged to seek rehearing. Tr. at 121, 124, 126. 

 Applications for rehearing were duly filed and granted.  

  

III. 

 In the interim, the houses of the Illinois General Assembly passed resolutions 

stating in relevant part that: 

Legislative Resolutions 

Pursuant to Public Act 97-630, the Illinois Commerce Commission in 
reviewing and approving sourcing agreements was only to: (1) fill in the 
blanks in the final draft sourcing agreement based upon the previously 
established capital costs, operations and maintenance costs, and the rate 
of return for the Chicago Clean Energy project; (2) remove 2 statutorily 
unauthorized early termination provisions from the final draft sourcing 
agreement; and (3) correct typographical and scrivener's errors; and 
 
No statutory authority was given to the Illinois Commerce Commission to 
modify the terms of the final draft sourcing agreement or impose other 
obligations upon the Chicago Clean Energy project beyond the limitations 
set forth in Public Acts 97-96 and 97-630[.] 
 
 

… 
 

 
[W]e express serious concerns that the Illinois Commerce Commission 
Order entered on January 10, 2012 in Docket No. 11-0710: (1) modifies 
the final draft sourcing agreement with respect to recovery of costs despite 
the Commission lacking statutory authority to do so and despite the 
statutory language and legislative intent of Public Act 97-96 to provide full 
cost recovery to the Chicago Clean Energy project; (2) fails to delete one 
of the 2 provisions for early termination that were contained in the final 
draft sourcing agreements submitted to the Commission by the Illinois 
Power Agency; and (3) imposes an obligation to secure a third-party 
guarantee that is contemplated nowhere in statute, that exceeds the 
limited role envisioned for the Commission, and that is in addition to the 
substantial consumer protections already set forth in the statutory 
framework for the Chicago Clean Energy project[.] 
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S.R. 585; H.R. 755 (97th General Assembly) 

 

 Commenters have either asserted that this resolution is almost outcome-

determinative in their favor, CCE Initial Comments (at 2, 3, 7, 24, 33, 41, and 44), EDI 

Initial Comments (at 2, 6, and 7), or do not refer to the resolutions at all. See, generally, 

AG Initial Comments, Nicor Initial Comments, Ameren Initial Comments, IPA Initial 

Comments

 As an initial matter, it is extraordinarily well-settled that the interpretation or 

construction of statutes is a question of law, to be decided by the court or tribunal. See, 

e.g., 

. The Staff, therefore, considers it important to advise the Commission on the 

legal significance of the resolutions, and how they affect the Commission’s construction 

of the statutes implicated here, and its determination of its authority and role in this 

matter.  

Matsuda v. Cook County Employees and Officers Annuity and Benefit Fund, 178 

Ill. 2d 360, 364; 687 N.E. 2d 866 (1997); Bruso v. Alexian Brothers Hospital, 178 Ill. 2d 

445, 452; 687 N.E. 2d 1014 (1997); Branson v. Dept. of Revenue, 168 Ill. 2d 247, 254; 

659 N.E. 2d 961 (1995). The primary rule of statutory construction is to give effect to the 

legislature’s intent in enacting the statute. Bruso, 178 Ill. 2d at 451. Legislative intent 

should be sought primarily from the language of the statute, People v. Beam, 55 Ill. App. 

3d 943, 946; 370 N.E. 2d 857 (5th Dist. 1977), since the language of the statute is the 

best evidence of legislative intent, Bruso at 451, and provides the best means of 

deciphering it. Matsuda, 178 Ill. 2d at 365. Statutes must be construed as a whole, and 

the court or tribunal must consider each part or section in connection with the remainder 

of the statute. Bruso at 451-52. If the legislature’s intent can be determined from the 
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plain language of the statute, that intent must be given effect, without further resort to 

other aids to statutory construction. Bruso at 452. Thus, the threshold task for a court or 

tribunal in construing a statute is to examine the terms of the statute. Toys “R” Us v. 

Adelman

 With respect to legislative resolutions, the foremost commentator on statutory 

construction has stated that: “[r]esolutions are less formal than bills and therefore are a 

less authoritative expression of legislative action.” 1A N. Singer, 

, 215 Ill. App. 3d 561, 568; 574 N.E. 2d 1328 (3rd Dist. 1991). 

Sutherland Statutory 

Construction, §29.1 (7th Ed. 2009). While it is true in a general way that: “public 

statements made by those who are in a position to clarify legislative meaning carry 

weight, and are helpful to [the] court[,]” Maiter v. Chicago Bd. of Education, 82 Ill. 2d 

373, 385-86; 415 N.E.2d 1034, 1980 Ill. Lexis 426 (1980); Client Follow-Up v. Hynes, 75 

Ill. 2d 208, 226;  390 N.E. 2d 847; 1979 Ill. Lexis 453 (1979), the rule appears to be that 

such statements, to constitute aids to construction, should be made prior to the 

legislative enactment (or in the case of Client Follow-Up, the constitutional plebiscite), 

so that  legislators or voters might be influenced by them.  See Maiter, 82 Ill. 2d at 385 

(statements made prior to bill’s enactment); Client Follow-Up, 75 Ill. 2d at 226 

(statements made prior to referendum on adoption of Illinois Constitution of 1970).2

                                            
2  It should be noted that post-enactment statements by legislators do not constitute part of the 
legislative history of an enactment. Cf. 2A N. Singer, Sutherland Statutory Construction § 48.16 (7th Ed. 
2009) 

 In 

short, pronouncements of the General Assembly or its individual members are 

considerably more influential as prospective, rather than retrospective, aids to statutory 

construction. This is not to suggest that the Commission should not consider the 

Resolutions S.R. 585 and H.R. 755 with thoughtful regard; rather, it means that their 
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value as aids to construing the statutes at issue here is not great as a purely legal 

matter. 

 

IV. 

 The statute in question provides, as the Commission noted in its Order, that: 

Contested Issues 

No later than 90 days after the Illinois Power Agency submits the final 
draft sourcing agreement pursuant to subsection (h-1), the Commission 
shall approve a sourcing agreement containing (i) the capital costs, rate of 
return, and operations and maintenance costs established pursuant to 
subsection (h-3) and (ii) all other terms and conditions, rights, provisions, 
exceptions, and limitations contained in the final draft sourcing agreement; 
provided, however, the Commission shall correct typographical and 
scrivener's errors and modify the contract only as necessary to provide 
that the gas utility does not have the right to terminate the sourcing 
agreement due to any future events that may occur other than the clean 
coal SNG brownfield facility's failure to timely meet milestones, uncured 
default, extended force majeure, or abandonment
 

. 

220 ILCS 5/9-220(h-4)(emphasis denotes provisions added by PA 97-630, 
effective December 8, 2011) 
 

  

A. Responsibility for Total Capital, O&M and Maintenance Costs 

 Perhaps the most vigorously contested issue on rehearing is the question of 

whether Nicor and Ameren are collectively responsible for 95.45% of total capital costs, 

operations and maintenance costs, and other costs, as CCE contends, CCE Initial 

Comments at 3-4, 20-21, or 84%, as Nicor, Ameren and the IPA contend Nicor Initial 

Comments at 2, Ameren Initial Comments at 1, and IPA Initial Comments at 4-6), and 

as the Commission found in its Order. Order

 Assuming that the Commission elects to defer to the IPA in the interests of 

comity with sister agencies, the result is, somewhat surprisingly, identical to the result it 

 at 21-22. 
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reached in its Order: specifically, that Nicor and Ameren are responsible for 84% of the 

total capital costs, operations and maintenance costs, and other costs. This is because 

the IPA – the author of the draft sourcing agreement – is of the opinion that the sourcing 

agreement requires Nicor and Ameren are responsible for 84% of the total capital costs, 

operations and maintenance costs, and other costs. In its Initial Comments on 

Rehearing, IPA explains this as follows: 

The second fundamental principle underlying the IPA’s comments is that 
the IPA made explicitly clear that Nicor and Ameren were responsible 
under the Sourcing Agreements to purchase up to a combined 40,151,759 
MMBtu between the two of them, or 84% of the Projected Annual Output, 
and therefore required to incur only 84% of the total costs associated with 
the Plant. (See definition of “Annual Contract Quantity.) The Commission 
agreed with this basic principle in the Final Order, and the Commission 
should not waiver from this finding. There are in fact sections within the 
Sourcing Agreement that do demonstrate the proper allocation to the 
utilities and accurately reflect the intention of the IPA to require Ameren 
and Nicor to purchase up to 84% of the Projected Annual Output (or 
40,151,759 MMBtu), and to bear only the cost of 84% of the Plant capital 
and operating costs. (See for example, in the definition of “Annual 
Contract Quantity” the phrase “ . . . .This amount, converted to scf using 
the SNG heating value of 967 btu/scf 41,521,985,498 scf, which is less 
than the 43,500,000,000 scf maximum Annual Contract Quantity specified 
in the Public Act.”) These examples, including the foregoing example in 
particular, demonstrate that scrivener’s errors had occurred under Section 
5.2 and Schedules 5.2A and 5.2B, and the Commission should modify the 
Sourcing Agreement to correct those scrivener’s errors, consistent with its 
authority under Public Act 97-0630, to retain the principle that Ameren and 
Nicor bear only 84% of the costs
 

.  

IPA Initial Verified Comments
 

 at 3-4 (emphasis added) 

 Thus, the entity that prepared and tendered the draft sourcing agreement – the 

IPA – has stated, unequivocally and under oath that the Commission correctly allocated 

84%, rather than 100%, of the capital, O&M and other costs to Ameren and Nicor. The 

IPA states, as noted above, that anything in the draft sourcing agreement that would 
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result in Ameren and Nicor bearing 95.45% of such costs, is a scrivener’s error. 

Accordingly, regardless of the view one takes regarding the Commission’s authority in 

this proceeding, and regardless of the view taken of how the Commission ought to 

exercise the authority it does have, it appears that Nicor and Ameren are responsible for 

84% of capital, O&M and other costs. If the Commission authority in this regard is 

limited to “correct[ing] … scrivener’s errors” in the draft sourcing agreement (which it 

“shall” do, under the statute), the Commission is clearly required to correct this 

scrivener’s error, consistent with the intent of the scrivener, the IPA. If the Commission 

has the authority to insert a term in the draft sourcing agreement to the effect that Nicor 

and Ameren are responsible for 84%, rather than 95.45%, of the capital, O&M and other 

costs, it has already done so. 

 

B. Scrivener’s Errors Generally 

 In a related question, what constitutes a scrivener’s error is fairly easy to resolve 

in this case, because the scrivener – namely the IPA – is a party to this proceeding, and 

has identified the scrivener’s errors that require correction. The IPA, in its capacity as 

scrivener, states in its Initial Comments on rehearing that: 

The Commission was correct that the typographical and scriveners errors 
identified in Exhibit 3 entitled, “Illinois Power Agency’s Proposed Revisions 
to the Form SNG Sourcing Agreement” as well as those identified by the 
IPA in these Comments on rehearing are the typographical and scriveners 
errors that should be corrected. 
 
IPA Initial Comments

 
 at 13 

 This seems conclusive. The scrivener has identified where it erred.  
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C. Early Termination Provisions 

 The Commission is also directed by the statute to: “modify the contract … as 

necessary to provide that the gas utility does not have the right to terminate the 

sourcing agreement due to any future events that may occur other than the clean coal 

SNG brownfield facility's failure to timely meet milestones, uncured default, extended 

force majeure, or abandonment.” In its Order, the Commission did indeed direct that 

one section of the draft sourcing agreement be stricken. However, it did not direct that 

Section 14.20 be stricken, to which CCE objects. CCE Initial Comments

 Section 14.20 of the draft sourcing agreement addresses non-severability, and 

provides, in its entirety, as follows: 

 at 42-45. 

Non-Severability. All of the provisions of this Agreement constitute a 
material integral part of the Parties’ agreements and this Agreement shall 
be construed in whole and not in part so that if individual provisions, 
agreements or covenants are determined to be invalid, void or 
unenforceable by any court having jurisdiction, then such determination 
shall invalidate, void, and make unenforceable this Agreement in its 
entirety. 

 
 In the Staff’s view, Section 14.20 does not afford a gas utility a right to terminate 

the agreement.  Rather, as the IPA states, IPA Initial Comments on Rehearing at 11-12, 

this section provides that the agreement is an integrated whole, which is void if 

individual provisions are found by a court to be void.  Thus, even though there is some 

evidence that the General Assembly may consider Section 14.20 to be an early 

termination provision,3

                                            
3  S.R. 585; H.R. 755 expresses “serious concerns that the Illinois Commerce Commission Order 
entered on January 10, 2012 … fails to delete one of the 2 provisions for early termination that were 
contained in the final draft sourcing agreements submitted to the Commission by the Illinois Power 
Agency,” although it does not specifically identify Section 14.20. 

 Staff agrees with the IPA that the provision should not be 

removed from the Sourcing Agreement. 
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D. Overage Amounts, Monthly Base Average, Debt Issuance Report, and 
General 
 

 The Staff recommends further that the Commission generally give consideration 

and weight to the Comments on Rehearing of the IPA. While the IPA does not concur in 

the Commission’s Order in all particulars, and certainly takes the view that the 

Commission has less authority with respect to amending the draft sourcing agreement 

than the Commission exercised in its Order, the IPA’s conclusions are, as noted above, 

consistent with the Commission’s in many important respects. The IPA is the agency 

responsible for ultimate preparation and submission of the draft sourcing agreement, 

and is privy to fuller details regarding the formation of the agreement, inasmuch as it 

has been intimately involved in the mediation associated with it. 220 ILCS 5/9-220(h-1).  

  

E. Third-Party Savings Guaranty 

 Finally, the Staff notes that the issue of the third-party guarantor for statutorily 

mandated savings is a difficult one. The Staff is not convinced that either the 

Commission or Staff was in any way wrong in identifying, as a significant problem 

associated with the statute, the questionable likelihood that savings would be realized. 

On the other hand, as the Staff noted, Staff Initial Comments at 3: “[i]t is not clear to the 

Staff that the [third-party guaranty issue] is clearly within the Commission’s authority to 

impose under Section 9-220(h-4) as amended. Nonetheless, it is of sufficient 

importance that the Staff is compelled to bring it to the Commission’s attention 

regardless of the Commission’s ultimate determination in that regard.” This issue may 

be one best left to the General Assembly.  
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 WHEREFORE, the Staff of the Illinois Commerce Commission respectfully 

requests that its recommendations be adopted in their entirety consistent with the 

arguments set forth herein. 

Respectfully Submitted,   

________________________ 
Matthew L. Harvey 
James V. Olivero 
 
Illinois Commerce Commission 

       Office of General Counsel 
       160 North LaSalle Street 
       Suite C-800 
       Chicago, Illinois 60601 
       312 / 793-3243 
 
       527 E. Capitol Ave 
       Springfield, Illinois 62701 
       mharvey@icc.illinois.gov 
       jolivero@icc.illinois.gov 
 

April 16, 2012      Counsel for the Staff of the  
       Illinois Commerce Commission 
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