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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

NORTH SHORE GAS COMPANY   ) 

       ) 

Proposed General Increase in Rates for Gas  ) No. 11-0280 

Service      )   

       ) No. 11-0281 

THE PEOPLES GAS LIGHT & COKE   ) 

COMPANY      ) 

       ) (consolidated) 

Proposed General Increase in Rates for Gas  ) 

Service      ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

MOTION FOR CLARIFICATION OF THE COMMISSION’S  

AMENDATORY ORDER OF MARCH 21, 2012  

 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), pursuant to Part 200.190 of the 

Commission Rules of Procedure, 83 Ill.Admin.Code Part 200.190, hereby seek 

clarification from the Illinois Commerce Commission (“the Commission”) of its 

Amendatory Order dated March 21, 2012.  In support of this Motion, the People state as 

follows: 

1. On January 20, 2012, the People filed a motion to stay implementation of 

that portion of the Illinois Commerce Commission (“the Commission”)’s Order of 

January 10, 2012 that authorizes the Peoples Gas Light & Coke Company  and North 

Shore Gas Company (“the Companies”) to implement Rider Volume Balancing 

Adjustment (“Rider VBA”)
1
 as a permanent rider or, in the alternative, that the 

Commission enter an order that provides that surcharges (and credits) collected pursuant 

                                                 
1
 Rider Volume Balancing Adjustment is a rider that assesses surcharges and credits on residential and 

small commercial customer bills each month, designed to ensure the collection of the Commission-

approved revenue requirements for those customer classes. 
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to the January 10, 2012 Order be subject to refund pending the outcome of the People’s 

appeal of the January 10, 2012 Final Order (“the People’s Motion”) and the 

Commission’s order denying the People’s Application for Rehearing.  

2. At the Commission’s Open Meeting of March 7, 2012, the Commission 

specifically addressed the People’s Motion to Stay.  According to the transcript of that 

meeting, which was filed on the Commission’s eDocket site on April 4, 2012, Chairman 

Doug Scott stated, “ALJs Hilliard and Kimbrel recommend we modify the Order as to 

reflect that ratepayers or the companies would be entitled to a refund or recovery of any 

surcharges if Rider VBA is found to be illegal.”  Transcript of March 7, 2012 Open 

Meeting at 21:10-14.  In response to a question from the Chairman as to how the 

Commission would proceed “to give effect to that language”, ALJ Hilliard stated: 

I think I would try to draft language for the Commission’s 

approval.  It would kind of basically track the 

recommendation just contingent upon a finding that there 

was money due and owing, then it would be – if the 

money’s collected, it could be identified.  And if there’s a 

court decision that determines it ought to go back to 

somebody, then we’ve just made that a possibility.  That’s 

all. 

 

Tr. at 21:19-22, 22:1-5.  At that point, Chairman Scott asked “is there a timeline we’re 

dealing with here or…”  Id. at 22:9-10.  ALJ Hilliard then stated that the “only time line 

that I’m aware of is April 12
th

 of 2013.”  Id. at 22:11-2.  A copy of the transcript of the 

March 7
th

 Open Meeting is attached to this Motion as Exhibit A. 

3.  On March 21, 2012, the Commission entered its Amendatory Order that is 

the subject of this Motion.  There are two provisions in this Order that the People believe 

require clarification, in light of the alternative relief requested in the People’s Motion for 

Stay, the colloquy from the Commission’s March 7, 2012 Open Meeting, highlighted 
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above, and the current Rider VBA tariff filed by the Companies in compliance with the 

Commission’s January 10, 2012 final rate case order.  First, the Amendatory Order states 

that “funds which would be due to ratepayers or the Companies collected after April 1, 

2013 from the implementation of VBA…” shall be identified by the Companies in their 

annual Rider VBA true-ups “for appropriate distribution pending a final and un-

appealable order from a reviewing court determining the legality of Rider VBA.”  

Amendatory Order at 1.  That provision, along with the colloquy that took place between 

the Chairman and ALJ Hilliard suggests that the Commission intended to grant the 

alternative relief requested by the People in their Motion for a Stay, i.e. that revenue 

collected pursuant to Rider VBA be segregated and subject to refund should the approval 

of Rider VBA be reversed by an appellate court. 

4. Nevertheless, the Notice of Commission Action dated March 21, 2012 

indicated that the Commission denied the AG Motion.  The People seek clarification 

from the Commission that the intent of this Amendatory Order was to, in fact, grant the 

alternative relief requested in the motion:  collection of Rider VBA revenue subject to 

refund so that the amounts could be set aside for ratepayers (or the Companies) should 

the Commission’s approval of Rider VBA be reversed.  As noted in the People’s Motion, 

under Illinois law, unless the Commission clearly orders that rates be collected subject to 

refund, the revenues collected prior to a decision entered by an appellate court cannot be 

refunded to ratepayers.  Once the Commission establishes rates, the Act does not permit 

refunds if the established rates were too high or surcharges if the rates were too low.  

Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 

136 Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”); Citizens Utilities Co. v. Illinois 
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Commerce Comm’n, 124 Ill.2d 195, 207, 529 N.E.2d 510 (1988).  Moreover, if a 

Commission order that approves a rate increase is subsequently reversed by a court, and 

the rate increase was not stayed or ordered to be collected subject to refund, the 

ratepayers are not entitled to any refund for excess charges collected between the 

effective date of the Commission’s order and the date of the court’s decision.  

Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 510 N.E.2d 

850 (1987).  In addition, even if a court reverses the Commission’s order in part or in 

whole, the utility can continue to charge the rates originally approved by the Commission 

until the agency establishes new rates (although the utility is subject to ratepayers’ claims 

for reparations for excessive rates collected from the time of the Court’s reversal through 

the time new rates are approved by the Commission).  BPI I, 136 Ill.2d at 242; People ex 

rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120, 148, 510 N.E.2d 865 (1987).  

Collecting rates subject to refund protects ratepayers from paying illegal and excessive 

rates that cannot be refunded.   

   5.  The other language in the Amendatory Order that the People request 

clarification of is the finding that the identified funds for future potential refund in the 

case of a court reversal of the Commission’s Rider VBA decision would be those 

collected “after April 1, 2013.”  Amendatory Order at 1.  According to the Rider VBA 

tariff now on file with the Commission and in the Company’s tariff pages, Rider VBA 

took effect on April 1, 2012 – not April 1, 2013.  A copy of the tariff for both PGL and 

North Shore are attached as Exhibits B and C.  Given that fact, it is unclear why the 

Commission would permit the Companies to wait a full year after the new Rider VBA 

took effect before requiring the Companies to identify and segregate the revenues for 
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potential refund.  Under this scenario, a full year’s worth of Rider VBA revenues would 

be unavailable for refund should an Illinois Appellate Court reverse the Commission’s 

approval of Rider VBA.   If in fact it was the intention of the Commission to grant the 

alternative relief requested in the People’s Motion to stay, then ratepayers stand to lose an 

entire year of refunds under the “April 1, 2013” language of the Amendatory Order.  

Unless the Commission clarifies that the Rider VBA revenues shall be collected subject 

to refund as of April 1, 2012, when the new Rider VBA tariff took effect, ratepayers 

could be irreparably harmed.    

 WHEREFORE, The People of the State of Illinois respectfully request that the 

Commission clarify its Amendatory Order of March 21, 2012 to give meaning to the 

Commission’s stated intention of making refunds “a possibility” should the Appellate 

Court reverse the Commission’s decision to approve Rider VBA, and correct the 

collection date to April 1, 2012, rather than April 1, 2013.     

 

Respectfully submitted, 
 

PEOPLE OF THE STATE OF ILLINOIS 
By Lisa Madigan, Attorney General 

 
 

 
   Senior Assistant Attorney General 

  Public Utilities Bureau 

  100 W. Randolph Street, 11
th

 Floor 

  Chicago, Illinois 60601 

  Telephone:  (312) 814-1136 

  Facsimile: (312) 814-3212 

  E-mail:  klusson@atg.state.il.us 
 

Dated:  April 16, 2012 


