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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
   On Its Own Motion

   vs.

Commonwealth Edison Company

Investigation into compliance with the efficiency standard 
requirement of Section 8-103 of the Public Utilities Act.

)
)
)
)
)
)
)
)
)
)

Docket No. 10-0520

BRIEF ON EXCEPTIONS OF COMMONWEALTH EDISON COMPANY

Commonwealth Edison Company (“ComEd”) submits this brief on exceptions with 

respect to the Administrative Law Judge’s Proposed Order (“Proposed Order”) issued on March 

29, 2012.  ComEd agrees with Proposed Order’s primary conclusions – that ComEd has fulfilled 

its statutory energy savings and demand response goals for Plan Year 2.  The only substantive

issue ComEd addresses in this brief is the manner the Proposed Order’s conclusion that in which 

the Commission’s 10% limitation on the amount of energy savings that may be “banked” for use 

in future years should be calculated.

I. Basing Banked Savings on the Amount by Which ComEd Exceeds its Own Statutory
Goal is Consistent with the Prior Commission Orders.

The Proposed Order adopts Staff’s position that banking should be allowed by ComEd 

only to the extent that the statutory goal of the entire portfolio (the combined ComEd and DCEO 

portions) is exceeded.  This position is at odds with the fundamental reasons for banking 

articulated in prior Commission orders.
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In support of this position, the Proposed Order points to language in the Commission’s 

order approving ComEd’s Energy Efficiency and Demand Response Plan in Docket 07-040 (the 

“Plan Order”) as stating that the amount banked should be de minimis.  The language cited, 

however, is the basis for the 10% limitation for the amount that can be banked from any given 

year.  It doesn’t appear to speak to the issue at hand.

In addition, the Proposed Order relies on the statute’s articulation of the arithmetic fact 

that ComEd’s and DCEO’s measures combined should be designed to achieve the target derived 

from the statutory formula.  That also does not speak to the issue at hand.

ComEd suggests that it is important to look at the discussions that gave rise to banking in 

the first instance to determine which of ComEd’s or Staff’s positions is more in line with the 

Commission’s intent.  As the Plan Order notes:

Staff witness Mr. Zuraski does not oppose “banking” energy savings.  He notes 
that allowing “banking” energy savings motivates a utility to pursue savings above the 
goals set for in the statute.  (Staff Ex. 1.0 at 46).  Both Mr. Zuraski and DCEO opine that 
the statute is biased toward short-term, highly cost-effective efficiency measures.  With 
“banking,” any over-savings in one particular year would allow programs to focus on 
longer-term efficiency measures that would not otherwise be possible.  (See, e.g., DCEO 
Ex. 2.0 at 14; Staff brief at 44-5).  However, Staff expressed the concern that this 
proposal could lead to a situation, in which, the costs carried over from one plan year to 
the next could be completely offset by virtue of carrying forward the over-compliance 
with the previous plan year’s energy savings goal.  (Staff Ex. 2.0 at 7).  

In its brief, Staff acknowledges that its witnesses have expressed sound policy 
considerations in favor of “banking” energy savings, but, Staff contends that “banking” is 
not permitted by the statute….  

DCEO has proposed a potential middle-ground on this issue.  DCEO 
recommends that the Commission limit amount of “banked savings” that could be 
carried over in any given year to some fraction of the savings required in that year.  This 
approach alleviates any concern that, if much is carried over, the next year’s programs 
could be severely curtailed or eliminated.  (Plan Order at 39-40. Emphasis added.)

The Commission then concluded:
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We note that DCEO’s approach strikes a balance between the concerns expressed 
by ComEd, that it may not know when it reaches the statutory goal, and that expressed by 
Staff which is, essentially, that utilities should not be provided with a motivation to 
decrease spending on energy efficiency programs in the “banked” year(s).  Limiting the 
amount of allowable “banked energy savings” to a percentage of the banked year’s 
energy savings is reasonable.  It is also reasonable to limit the amount that can be 
“banked” to one which would only allow utilities to “bank” a de minimus carry over, as 
anything further would violate the statute.  (Plan Order at 41. Emphasis added.)

Banking, therefore, was designed to counteract what otherwise would have been a “bias” 

in the statute that would have resulted in a tendency for ComEd and DCEO to focus on short-

term programs that don’t have a long-term effect or to otherwise decrease spending on energy 

efficiency programs in the year in which energy savings look like they might exceed the goal 

(the “banked year”).  That only works if parties are allowed to bank amounts that exceed their 

own individual goal.  If they have to rely on the performance of the other party to determine the 

amount they can bank, especially, if the other party chronically underperforms, the intended 

effect of allowing banking in the first instance will be lost.  In other words, if ComEd can only 

bank amounts by which the combined ComEd/DCEO portfolio’s performance exceeds the 

combined portfolio’s statutory goal, then ComEd will have every incentive to focus primarily on 

short term measures and to ratchet back programs near the end of a “successful” plan year.

The view that banking should be based on the amount by which a party exceeds its own 

individual goal was the basis of the banking aspects of the settlement which was approved and 

found to be consistent with the statute in the Commission’s order in Docket 10-570 approving 

ComEd’s second plan (“Second Plan Order”):

The parties reached agreement regarding ComEd’s banking and CFL Carryover 
proposals, as reflected in the Stipulation: 

 The compact fluorescent light (“CFL”) carryover methodology that ComEd 
presented in the Plan is accepted.

 ComEd’s request to accumulate and apply “banked” kWh savings across years –
specifically from PY1 through PY4 for application in PY5 – is approved.



4

 Consistent with the above, applying any banked savings or CFL carryover from 
PY1 through PY5 to PY6 is also approved. 

 The above banking provisions are subject to the following restrictions:

o In any given Plan year, no more than 15% of that year’s compliance 
obligation should be met with banked savings from previous Plan years.

o Except that, in any Plan year for which the statutory target has been 
adjusted downward to accommodate the rate impact screen, if the 
availability of banked savings, including banked savings in excess of 15% 
of the current year’s target, plus planned program savings, would allow 
ComEd to come closer to reaching the statutory target, the target shall be 
readjusted upward accordingly.

******************

The Commission finds that the agreement reflected in the Stipulation is supported 
by the record, reasonable and in the public interest.  Banked savings represent an 
important means for ComEd to achieve its savings goals effectively and efficiently by 
encouraging the steady flow of programs in the marketplace and ensuring that retail 
customers’ investments in energy efficiency are not wasted.  The Stipulation furthers 
those goals.

The Commission rejects the IPA’s contention that the statute prohibits banked 
savings from being carried over from a year that falls under one plan to a subsequent year 
that falls under another plan.  As ComEd argues in its brief, the IPA’s position simply 
finds no support in the text.  Subsection 8-103(f), which governs the filing of plans, 
merely provides that plans should be filed to conform with subsections (b) and (c) of 
Section 8-103, and those subsections, in turn, refer to annual goals only.  Furthermore, 
banking of savings is directed at meeting subsection (i)’s evaluation requirements, and 
subsection (i) requires utilities to meet annual efficiency standards.  In short, while 
Section 8-103 provides that a plan must be filed every three years, nowhere does it 
contemplate limitations on Plan evaluation and measurement as the IPA suggests.

  
IPA’s argument would also run counter to the very reasons that this Commission 

approved banking under ComEd’s first Plan.  In the EEDR Order, we explained that a 
banking allowance is necessary because of fluctuations in utilities’ energy savings from 
year to year and to ensure that programs are not abruptly halted once goals are 
achieved, which would have a chilling effect on customer participation and enrollment:

We note that DCEO’s approach strikes a balance between the concerns 
expressed by ComEd, that it may not know when it reaches the statutory 
goal, and that expressed by Staff which is, essentially, that utilities should 
not be provided with a motivation to decrease spending on energy 
efficiency programs in the “banked” year(s).
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EEDR Order, at 39-41.  Given the circumstances in this docket, the Commission 
approves the banking provisions set out in the Stipulation.  Of course, the approval of 
banking here does not guarantee approval of banking for future three year plans.  (Second 
Plan Order at 54-55.  Emphasis added.)

The italicized language necessarily indicates a view of the Commission that banking 

would be based on ComEd’s own performance relative to its own goal.

Finally, in support of its conclusion, the Proposed Order (at 5) notes that the statute 

states:

The relevant statutory provision states that “[t]he portfolio of measures, administered by 
both the utilities and the Department, shall, in combination, be designed to achieve the 
annual savings targets.”  220 ILCS 5/8-103(e)

However, that same subsection clearly recognizes that the utility and DCEO will have individual 

savings goals:

The utility and the Department shall agree upon a reasonable portfolio of measures and 
determine the measurable corresponding percentage of the savings goals associated with 
measures implemented by the utility or Department

To fulfill the purpose of banking, it is the utility’s individual energy savings goal that should 

form the basis of the amount of saving that can be banked.

In light of the foregoing, ComEd requests that the following changes be made to the 

language of the Proposed Order:

Commission Analysis and Conclusion

The Commission allowed the banking of energy efficiency savings in Docket 07-0540 
and stated that:

We note that DCEO’s approach strikes a balance between the concerns 
expressed by ComEd, that it may not know when it reaches the statutory 
goal, and that expressed by Staff which is, essentially, that utilities should 
not be provided with a motivation to decrease spending on energy 
efficiency programs in the “banked” year(s).  Limiting the amount of 
allowable “banked energy savings” to a percentage of the banked year’s 
energy savings is reasonable.  It is also reasonable to limit the amount 
that can be “banked” to one which would only allow utilities to “bank” a de 
minimus carry over, as anything further would violate the statute.  
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Therefore, ComEd’s and DCEO’s request for Commission approval of 
“banked” energy savings is granted, but, they may “bank” no more than 10 
percent of the energy savings required by statute in the year, in which, it is 
“banked.”  

Order, Docket 07-0540 at 41.  When this language and the statute as a whole purpose 
for which banking was granted in the first instance is are considered, Staff’s ComEd’s 
position must be adopted.  Banking was permitted specifically to remove what would 
otherwise have been an incentive for utilities to decrease spending on programs toward 
the end of “successful” years and to otherwise favor short-term over long-term efficiency 
measures.  Id. at 39.   This is further confirmed by language from the Commission’s 
order approving ComEd’s second plan in Docket 10-570:  The relevant statutory 
provision states that “[t]he portfolio of measures, administered by both the utilities and
the Department, shall, in combination, be designed to achieve the annual savings 
targets.”  220 ILCS 5/8-103(e).

In the EEDR Order, we explained that a banking allowance is necessary because 
of fluctuations in utilities’ energy savings from year to year and to ensure that 
programs are not abruptly halted once goals are achieved, which would have a 
chilling effect on customer participation and enrollment.  

Order, Docket 10-570 at 55.  In order to achieve that purpose, banking must be tied to 
the utility’s performance with respect to its own energy savings goal.  Staff’s position, on 
the other hand, would have exactly the opposite effect and must be rejected.

The problem which ComEd seeks to avoid is, in a future Plan Year, if ComEd 
fails to meet its statutory goal, ComEd might be subject to penalties if it does not have 
sufficient energy savings banked from previous years.  We note that a strict 
interpretation of the statute would require that penalties be assessed for this failure.  If 
ComEd were able to rely on banked energy saving in order to meet its statutory goal, 
then the Commission’s allowance of banking in any form has saved ComEd.  Banking is 
not required by (or even mentioned in) the Act.  Therefore, a strict interpretation of the 
Commission’s previous ruling on banking cannot be said to be unfair.  

Also, ComEd suggests that Staff’s position would punish ComEd for DCEO’s 
failure.  This is not true, ComEd will only be assessed penalties if it fails to meet its own 
portion of the statutory goal. 

  
In addition, the failure of DCEO to meet its portion of the energy savings is 

addressed in the statute.  Pursuant to subsection (e), ComEd is required to file a 
revised plan if DCEO fails to meet its goal and, presumably, ComEd would then take on 
a larger share of the goal.  Subsection (j) provides that if, after three years, DCEO fails 
to implement its share of the energy efficiency measures, then the IPA may assume 
responsibility of DCEO’s share.  Because the statute already addresses the potential 
failure of DCEO to assume its share of the energy savings goal, ComEd’s proposal 
cannot be adopted.
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Interestingly, the adoption of Staff’s position results in less banked savings in 
PY1 (to which ComEd objects), but more banked savings in PY2 (to which ComEd does 
not object).  Accordingly, for PY1, 3,598 14,875 MWh may be banked and for PY2 
39,369 31, 234 MWh may be banked for use in future plan years - for a cumulative total 
of 42,967 46,109 MWh banked energy savings.

*******************************
Findings and Ordering Paragraphs

Based upon a review of the record, and being fully advised in the premises, the 
Commission finds as follows:

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act;

(2) the Commission has jurisdiction over the parties and the subject matter 
herein;

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law;

(4) the statutory energy savings goals for Plan Year 1 and Plan Year 2 as set 
forth in Section 8-103(b)(1)-(2) have been achieved in the Commonwealth 
Edison Company service territory;

(5) Commonwealth Edison Company achieved its portion of the statutory 
energy savings goal mandated by Section 8-103(b) of the Public Utilities 
Act, as modified by subsections(d) and (e) of that Section and, therefore, 
no penalties will be assessed;

(6) a cumulative total of 42,967 46,109 MWh of energy savings is available for 
use in complying with future Plan Years.

IT IS THEREFORE ORDERED that, because Commonwealth Edison Company 
achieved its portion of the statutory energy savings goal mandated by Section 8-103(b) 
of the Public Utilities Act, as modified by subsections(d) and (e) of that Section, no 
penalties will be assessed.
IT IS FURTHER ORDERED that a cumulative total of 42,967 46,109 MWh of energy 
savings is available for use in complying with future Plan Years.
IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the 
Public Utilities Act and 83 Ill. Adm. code 200.880, this Order is final; it is not subject to 
the Administrative Review Law.

II. Clarification of the Basis of the Difference Between Staff’s and ComEd’s Figures for the 
Energy Savings Target for PY.

The Proposed Order (at 3) incorrectly stated the basis for the difference between Staff’s 

and ComEd’s figures for the PY2 energy savings goal.  A correction is set for the below.
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Regardless of which figure is used, all parties agree that ComEd has met the 
energy efficiency saving goal for Plan Year 2 and that no penalties should be 
assessed.  The difference in numbers is apparently due to the fact that Staff took 
its figure from the DCE and ComEd used the figure from its Plan. Regardless of 
which figure is used, all parties agree that ComEd has met the energy efficiency 
saving goal for Plan Year 2 and that no penalties should be assessed. ComEd’s 
use of deemed lighting values and Staff’s use of actual values for per bulb/fixture 
lighting savings.  Although the parties indicate that a decision on this issue is not 
necessary for the purposes of this proceeding, the Commission has already 
addressed this issue in Docket 07-0540, as follows:

As Staff points out, there seems to be no reason, at this time, to 
independently determine the energy savings values of certain types 
of light bulbs based on the values that were determined in 
California.  However, “deeming” values now adds a level of 
certainty to, and definition in, the operation of a plan.  And, light 
bulbs are not weather-sensitive.  Therefore, DCEO’s 
recommendation that these values should be deemed, temporarily, 
with the final values to be determined before the end of the plan’s 
three-year period and applied prospectively, is a reasonable one.  
During the next three-year period actual values must be developed 
for use prospectively, in future years.  Also, these values must be 
revisited every three years, or, more frequently, as, new technology 
may emerge that would change these values or render the use of 
certain technology obsolete.  

Order, Docket 07-0540 at 42.  Moreover, the language relied on by Staff in 
support of its position quotes language from the Commission’s summary of 
ComEd’s position on this issue in Docket 07-0540 and not the Commission’s 
conclusion.  Thus, the Commission finds that the language in Docket 07-0540 
supports ComEd’s position, but will accept the figure agreed to by the parties.
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The bulk of the language above dealing with the use of actual instead of deemed values 

for lighting savings actually is pertinent to the banking issue because it arises only in connections 

with Staff’s calculation of the amount of energy savings that can be banked.  ComEd suggests 

that it be inserted as a footnote at the end of the order’s discussion of banking in this manner.

Interestingly, the adoption of Staff’s position results in less banked savings 
in PY1 (to which ComEd objects), but more banked savings in PY2 (to which 
ComEd does not object).  Accordingly, for PY1, 3,598 14,875 MWh may be 
banked and for PY2 39,369 31, 234 MWh may be banked for use in future plan 
years - for a cumulative total of 42,967 46,109 MWh banked energy savings.1

Respectfully submitted,

/s/ Michael S. Pabian______
         Michael S. Pabian

Attorney for Commonwealth Edison 
Company

10 South Dearborn Street, 49th Floor
Chicago, Illinois 60603
 michael.pabian@exeloncorp.com
(312) 394-5831

Dated: April 12, 2012

                                                
1

Another difference between ComEd’s and Staff’s banking numbers is due to ComEd’s use of deemed 
lighting values and Staff’s use of actual values for per bulb/fixture lighting savings.  Although the parties 
indicate that a decision on this issue is not necessary for the purposes of this proceeding, the 
Commission has already addressed this issue in Docket 07-0540, as follows:

As Staff points out, there seems to be no reason, at this time, to independently determine 
the energy savings values of certain types of light bulbs based on the values that were 
determined in California.  However, “deeming” values now adds a level of certainty to, 
and definition in, the operation of a plan.  And, light bulbs are not weather-sensitive.  
Therefore, DCEO’s recommendation that these values should be deemed, temporarily, 
with the final values to be determined before the end of the plan’s three-year period and 
applied prospectively, is a reasonable one.  During the next three-year period actual 
values must be developed for use prospectively, in future years.  Also, these values must 
be revisited every three years, or, more frequently, as, new technology may emerge that 
would change these values or render the use of certain technology obsolete.  

Order, Docket 07-0540 at 42.  Moreover, the language relied on by Staff in support of its position quotes 
language from the Commission’s summary of ComEd’s position on this issue in Docket 07-0540 and not 
the Commission’s conclusion.
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CERTIFICATE OF SERVICE

I hereby certify that on April 12, 2012, I caused a copy of the foregoing to be served by 
electronic mail delivery upon all active parties as listed on the Service List in this docket.

/s/ Michael S. Pabian______
Michael S. Pabian


